
STATE OF NEW HAMPSfflRE

DEPARTMENT of NATURAL and CULTURAL RESOURCES

DIVISION of PARKS and RECREATION

172 Pembroke Road Concord, New Hampshire 03301
Phone: (603)271-3556 Fax: (603)271-3553 ,

Web: www.nhstateparks.org

October 25, 2019

His Excellency, Governor Christopher T. Sununu
and the Honorable Executive Council

New Hampshire State House
Concord, New Hampshire 03301 ^

REQUESTED ACTION

1. Authorize the Department of Natural and Cultural Resources, Division of Parks and Recreation,
Cannon Mountain Aerial Tramway and Ski Area to enter into an amendment to the amended and
restated agreement dated January 23, 2013 with Francoriia Ski Club of Franconia, NH ("the Club") to
continue its competitive ski racing and snow sports and skier education programs at Cannon Mountain
for a period of 35 years upon Governor and Council approval with renegotiation of specific terms at
year 20 and upon the option to renew for one additional 10 year period subject to Governor and
Executive Council approval. The current agreement was approved by the Governor and Executive
Council on February 6, 2013, item #47.

2. Further authorize the receipt of a gift of an (estimated) $2.5 Million public access training'center and
lodge at the base of the Mittersill Terrain Area at Cannon Mountain, including all funding, design,
planning, permitting, construction, completion, and all related infrastructure, exterior related and
associated structures and respective infrastructure, and exterior finish and landscaping associated with
said project, to be completed by the Cliib in accordance with all State and Federal guidelines, and
surrendered wholly to the State upon completion of the project.

3. Further authorize limited privileges afforded the Club and its athletes regarding the use of said public
access training center and lodge, consistent with the Club's current and historical use of (and therefore
eliminate^their need to utilize) the State-owned facility known as "Ernie's Haus," in accordance with
the terms of the Agreement and subject to the approval of the State.

EXPLANATION

Franconia Ski Club is the longest-standing and most highly trusted partner of Cannon Mountain, having cut
the original Taft Slalom Trail at Cannon in 1933, and having been based at Ernie's Haus for more than
40 years, with that structure having been built with funds donated to the State by a former Club family
member for non-exclusive use by the Club. In 2013, the amended and restated Agreement authorized the
Club to fund, build, and gift to the State an estimated $3.5 Million snowmaking, terrain, and lift
enhancement project at Mittersill (the Mittersill Project), which was fully completed by December, 2016 at
a final cost of $4 Million. The 2013 agreement affords the Club limited training and competition
opportunities utilizing the improvements and terrain, subject to approval of the State following the same
opportunities provided in earlier agreements.

The approval, of this (2019) amendment accommodates the Club's desire to fund and build the
aforementioned (estimated) $2.5 Million facility, and then gift the completed project and infrastructure to
the State, enjoying non-exclusive use of the property in accordance with the terms of the Agreement, and
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subject to approval of the State. The approval of this amended and restated Agreement will ensure and
enhance the continued strength of this exemplary partnership between Cannon Mountain and the Club, and
will enhance Cannon's overall guest safety, training, competition, and skier education experiences.

The Attorney General's Office has reviewed and approved this Agreement as to form, substance, and
execution.

Respectfully submitted. Concurred,

Philip A. B\yce
Director

arah .. Stewart

Commissioner



AMENDMENT TO

2013 AMENDED AND RESTATED AGREEMENT

THIS AMENDMENT is madelo the 2013 Amended and Resiaied! Agreement ("2013.Restated
Agreement") pursuant to the terms of the Agreement between the State of New H^pshire, by ̂ d
through its Department of Natural and Guitural Resources (''State"), and the Franconia Ski Club,
Franconia, New Hampshire ("Club"). "Parties" herein shall refer to, the State and the Club coilectivcl)'.

Wn-NESSETH:

WHEREAS, the parlies have entered into an Agreement with the Club, approved by the Governor and
Executive Council on November 24, 20,10 (Item #86-C) ("2010 Agreerneni"), in which the State granted

the Club certain privileges to (i) use certain property and facilities, and (ii) hold.certain functions and
events, at,Cannon Mountain ski area in connection wth the Club's.operaiion of a competitive ski racing
and snow sports program for children and adults; and

WHEREAS, the Parties agreed to amend the 2010 Agreement and entered into the 2013 Agreement,
approved by the Governor and Executive Council on januar>' 23 2013 (Item #47)("20I3 Restated
Agreement"), in w^ich the Club agreed to fund and complete the snowmaking, terrain cnhancerncni and
race/training.venue at Mitlersill and gift the completed project and infrastructure to the State; and

WHEREAS, the Club and its members donated funds to construct the Club's existing headquarters,
"Ernie's Haus," at Cannon. Thereafter, the Club undertook a S4.5 million fundraising campaign for
the recent Mittersill Project. Now, the Club has undertaken a further S2 million fundraising,
campaign in order to design and .build the lodge identified in section 12(0 of the Amended and
Restated Agreement, known as the Mittersill Slopes Performance Center ("MPG"). The
development, construction, and use of the MPC.shairfurther strengthen the bond between the Club
and Cannon and continue to foster development and interest in the sport'of skiing'and ski racing as
well as subsianlially contribute to the viiality and development of Franconia, New Hampshire and
the surrounding areas; and

WTIEREAS, in furtherance of the 2010 Agreement and 2013 Restated Agreement, during the past six
years, with the consent and cooperation of the State, the Club, at its e.xpense, has reclaimed and
improved the Mittersill Slopes, and in particular. Baron's Run and.Taft slope (logeihen "Baron's
Run/Taft Slope"), including (i) designing and building a training venue and race trails and a connecting
trail from the Skyline trail to Baron's Run/Taft Slope, (ii) purchasing and installing snovsTnaking
apparatus and.related equipment, (iii) purchasing a new compressor for all of Cannon, (iv.) building the
first warming hut at Mittersill in 40 years, ̂ d (v) purchasing and installing a T-Bar surface.lift loaccess
Baron's Run/Taft Slope (collectively, the "Mittersill Project"). The Mittersill Project has allowed the
Club and Cannon to host numerous races providing extensive funding and exposure to the New
Hanipshire Norlh Country including the NCAA Championships, UNH Carnivals, the Extern U.S. High
School Championships and high profile youth races. The Mittersill venue is one of a select few venues
desighiaicd as an "Ofticial Training Site of the U.S. Ski Team/' Yet, the only complaint has been the
absence of a lodge for use by the Club, the general skiing public, and.the thousands of visitors for these
litany races; and
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WHEREAS, the 2013 Restated Agreement between the Club and the Smie confirmed in section 12(f)
that a lodge would be built at Mittersill. In furtherance tliereof, the Club has;prepared a detailed design
and engineering and architectural drawings and specifications of the nature, type, location and timing of
the MFC to be"constructed below the Mittersill Double Chairlifl adjacent to the parking lots located at'
the Mittersill Slopes (as approved by the State).' Furthermore, to move forsyard, ihe.Club, together with
other entities, including'HolderriessiSchopl, has undertaken an additional S2 million capital campaign to
raise sufficient funds to complete" the MFC and the Minersill Project, including future projects necessaf>'
to the Club including, but not limited to, sno\wnaking enhancements, Taft Trail repairs and maintenance,
snowmaking equipment padding, creation of the MFC and other such projects deemed necessary, in
order to ensure the success of the Club's Capital fundraising, the Mittersill Project and the MFC, the
Club and the State must modify the 2013 Restated Agreement regarding the use by the Club of certain
areas and buildings at Cannon and the creation of the MFC; and

WHEREAS the State and the Club desire to amend the 2013 Restated Agreement to: (i) revise the term
from the current 20 years plus three five year rencNsuls to ihiny-five (35) years with a ten year renewal
option and with the agreement to renegotiate certain terms at iweht)' and thirty-five years, as set forth
herein; and

WHEREAS, upon the completion "of the construction of the MFC the Club will turn the occupancy of
Ernie's Ha.us over to thc'State of New Hampshire; and

WHEREAS, allovsing the Club to move its operations to the MFC will increase the skier experience and
skier safety by eliminating the need for Club members to move across the Feabody area during the
multiple daily transitions between Ernie's Haus and the Mittersill training area. However, the MFC,
being more remotely located, will require additional consideration be given to ensure that snowmaking
and the slope conditions are adequate for training and events because access to slopes from the MFC is
•much more limited than the accessTrom Ernie's Haus; and

WHEREAS, pursuant to Paragraph 16, the Parties may agree to amend the 2013 Restated Agfeemcni by
written instruriierii signed by the Parties, subject to the approv^.of the Governor and Council; and

WHEREAS, the Parties agree that all other terms and conditions of the 2013 Restated Agreement not
otherwise amended herein shall remain in full force and effect.

NOW THEREFORE in consideration of the foregoing, the Parties do hereby agree as follows:

I. Amend Section 1. MITTERSILL PROJECT lo add the following introductor>' paragraph:

The Mittersill Project consists of the effort set forth in the 2013 Restated Agreement to reclaim
and improve Mittersill, and in particular. Baron's Run and Taft slope (together, "Baron's
Run/Tafl Slope"), including (i) designing and building a training venue and race trails and a
connecting trail from the Skyline trail to Baron's Ruh/Taft Slope, (ii) purch^ing and installing
snovNTiiaking apparatus and related equipment, (lii).puithasing a new compressor for all of
Cannpn, (iv) building the first warming hut at Mittersill in 40 years, and (v) purchasing and
installing a T-Bar surface lift toaccess Baron's Run/Taft Slope. In addition, the-Mitiersill Project
includcs-thc construction of the Mittersill Slopes Performance Center, a facility to replace
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Ernie's Haus, including site excavation, the installatioh of supporting utilities, and access and the
associated State approval of the materials and design. All references to the Mitiersill Project and
Mittefsill Plan include the-Mittersill Slopes Performance Center.

2. Amend the introductory sentence in Section 1(d) by replacing it with the following:

(d) The Mittersill Plan. The Slate shall approve and have final autliority over all aspects of
the Mittersill Plan as described in Exhibit A as amended to include the MPC and any
amendments thereto, including but not limited to:

3. Amend Section 1(c) by adding the following paragraph:

Subject to Section 1(f) and Section 3 below, the parties agree that (i) all rights to the plans
and designs relating to the MPC-, shall be owned by the Club, (ii) all personal property and
other items installed and/or constructed and put into use at the MPC shall be owned by the
Club. Upon completion of the building and acceptance by the State, title to the MPC
structure shall be gifted to the State.

4. Amend Section 1(g) to include the following:

Notwithstanding the foregoing, the Statc agrees that the Club shall retain the right to name
various areas and rooms^within the interior of the MPC as well as to create and display such
signage as it wishes in recognition of the Club's history. The name of the MPC shall be
agreed to by the parties and shall be in compliance with the Seulement and Tradernark
Coexistence Agreement between the Slate and Mittersill Alpine Resort dated July 8. 2016.

5. Amend Section 2. Term by replacing the entire section with the following:

(a) Term. Unless earlier terminated pursuant to Section 3, the term of this
Amendment shall commence upon execution of this agreement by all parties.
The term shall then run for thirty'-five (35) years with a ten (10) year renewal
option at the conclusion of said thirt>'-five year term. The renewal shall be at
the option of the Club and the State shall not unreasonably object ihereio. Said
term shall be the term of this Agreement unless the Club has failed to either:

j. successfijily complete the Capital Campaign and notify the
Slate thereof in accordance with Section 1(a) above on or

before the date which is three years following the date
Hereof; or

ii. complete the Mittersill Project or the MPC and obtain the
final acceptance in writing by the State of the Mitrersili
Project and MPC in accordance with Section 1(b) above, on
or before the date whith is six years following the date
hereof.
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Upon the bccuirence of either (i) or (ii), the term of this Agreement shall revert
back to the term as set forth in the 2013 Restated Agreement (hereinafter "the
original term"), which shall end on December 7, 2033, with three (3) five-year
renewal options, except however, the Club shall be afTofded sufficient time to
complete those matters set forth in (i.) and (ii.).

(b) Renewal Opiidns. Upon conclusion of the Term as defined herein, the Club and
the State, as well as eveiy successor and/or new/different owner/operator of
Cannon Mountain agree to extend the term of this agreement by an additional ten
(10) years on substantially similar terms, subject to the written consent of the
parties, such consent not to be unreasonably vsitltheld. Any such extension shall be
subject to the approval of the Govemor and Executive Council. The parties shall
also undertake efforts-to continue the existence of the Cjiib and the continued
relationship between the Club arid Cannon Mountain.

(c) Renegotiation of terms. Upon the iwent>' year anniversaiy of the execution of this
agreement by all parlies and again, upon the thirty-llfth anniverean' of the
execution of this agreement. by all parties, either party may request renegotiation of
solely the following.terms and no others. .All parties shall negotiate in good faith.
Failure to reach an agreement on any terms shall :resuii in the parties retaining an
independeni mediator to achieve a solution. The costs associated jhereuiih shall
be evenly split.among the parties. Any changes to the terms by the parties must
be incorporated into an amended agreement subject to the approval of the
Governor and Council.

The terms subject to renegotiation shall be the following sections of the 2013
Amended and Resettlement Agreement only:

1,. Snowmakihg agreements set forth in sections 1 (c) and 9(iy)
2. Signage as set forth in section 1(g)
3. Training and Competition Areas as set forth in Section 9.
4. Use of the Building • Fees as set forth in section 12(b); and
5. Special Functions (Food) as set forth in section 14(b).

(d) Chartge in Management. The Club's rights under this Agreement shall remain in
full force and cfTccrnoiwithstandjng any change in operatiorispr management of
Ciuinoh; including without limitation, (i) the grant by the State to a third party of
any managernent or operational rights .with respect to Cannon, or (ii) the execution
by the State of any lease or other contract with a third p^y relating to the use or
management of Cannon.

(e) Condition Nature of Agreement. Noiwiihsiandirig any provision of this Agreement
to the contraiy, all obligations of the State hereunder, including, without limitation,
the continuance of payments hereunder. are contingent upon .the avaijability and
continued appropriation of funds, and in no .event shall the Slate be liable for any
payrnents Hercimder in excess of such available appropriated funds. In the event of
a reduction of terminaiioh of appropriated funds, the State shall have 'tHe right to
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withhold paja.Tieni imiil such funds become available, if ever, and shall have the
right to terminate this Agreement immediately upon giving die Contractor notice
of such lermiiiation. The Stale shall not be required to transfer funds from any
other account in the event funds are reduced or unavailable.

6. Amend Section 5. COMPLIANCE WITH LAW to add the following:

The Club shall comply with Civil Rights and accessibility legislation (e.g.. Title VI of Civil
Rights Act. Section 504 of Rehabilitation Act, and Artiericans with Disabilities Act') is
required, and compliance will be indicated by signs posted in visible public.areas, statements
in public,information brochures, etc.

7. Amend Section 6. THE CLUB^S RELATIONSHIP TO THE STATE to include the

following:

Larid and Water.Conservation Funds. The State has developed Franconia Notch-State Park
using federal outdoor recreation funding from the Land and Water Conservation Fund
Program administered by the United States Depanment of interior, National Pairk Service.
The premises covered under this agreement must be operated for public outdoor recreation
purposes in compliance with provisions of the Land and Water Consetvation Fund Act and
implementing guidelines (36 CFR 591. The Premises shall be identified as publicly owned
and operated as a public outdoor recreation facilit>' in all signs, literature and advertising to
eliminate the perception the area is private. All fees charged must be competitive with similar
private facilities.

8. Amend Section 9(a)(iv) by replacing the existing paragraph with the following:

The State shall give priorit)' to certain snovHm^ing and grooming operations in the Mittcrsill
Slopes area as well as those areas approved and designated for Club training and/or
competition. In giving priority to certain snowmaking and grooming operations in areas
designated for Club training and/or competition, the State shall not unreasonably impact or
interfere wth ihe general public's use of Cannon. The State agrees that wherein historically
after getting Cannon Ski Area open it would focus on the "Front Five'' area consisting of
Gary's trail and those adjacent thereto for use by the Club, the State shall now direct those
efTorts to the Mittersill area immediately upon completing sufllcierit snowmaking operations
to have Cannon Mountain open to the public. The State and the Club agree that Cannon's
snovsTO^ing priority shdl be the Peabody/Notchview area ^d then the
Mittersill/Tiickerbrook area in order to avoid leaving the Club members stranded without
skiing at the Mittersill Slopes. The goal of the State and the Club shall be to establish a
training area at the Mittersill Slopes, accessible by the .MFC, by the third weekend of
operations subject to weather conditions and unforeseen operational issues.

9. Amend Section 9 by adding the following paragraph:

(0 The Club shall make the MFC and Mitiersill Fr'ojecl slopes available to
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Cannon's *:home.schools," mosi.notably Profile HS. Woodsville.HS. and Littleton
HS (at no additional charge) for a minimum of two (2) training.sessions / slots oh
rhidweek days,.and shall make said arrangements available to other New
Hampshire ski area based clubs (visiting cliibs) at an additional charge, for a
ihinimum of two (•2)^ihing sessions / slots oh weekend days and holidays. All
•training, racing, and Club activities at Mitiersill shall be coordinated by the FSC
Program Director (or his/her designee).

■ 10. Amend Sections 12, 13, and .14 by replacing references to "Ernie's Haus" with "Mittersill Slopes
Performance Center ("MPC").

11. Amend Section 12(a) by adding the following to the existing paragraph:

The parlies will agree to designate space within the MPC for the Club to use for the following
purposes: coaches' room, offices, equipment storage, locker space, liming equipment room,
tuning, and other additional spaces as the parties both agree are necessary.

12. Amend Section 12 (b) by replacing 1 with the following;

(b) Fees. During the dates Canhph Mountain is open for skiing operations, the Club shall pay to the
state twenty percent (20%) of the costs paid by the Slate for utilities including heat, electricity, hot
water and septic pumping and shall be responsible for one hundred percent (100%) of the cost of
bathroom supplies including toilet paper and paper towels The State shall not be responsible for
providing, internet service. All other utilit>' and supply costs not identified herein shall be paid by
the State. The State shall provide the Club v\ith ah accounting of co.sis for each' Stale fiscal year by
August 30'^ of each year and pa>mienr shall be made by the Club by September" 30^ each
year. However, in recognition of the donation of the MP(2 by the Club and to .allow the Club to
properly plan for the utility and supply costs, the State shall pay all utility ̂ d supply costs without
seeking reimbursement of 20% from the Club for the first year in which the MFC is, occupied,by the
Club. The State shall be responsible for all maintenance at the MPC and all costs associated with any
necessao' repairs of the building at the MPC.

13. Amend Section 12(f) by replacing it with the follounng:
I

(f) Public Access. The .MPC shall be available to the public at all times the facility is open or
being used by the Club e.v'cept as provided for in Section 14. (a) Special Fuhciiohs.

14. Amend Section 15. DEFENSE AND INDEMNIFICATION by replacing the
paragraph with the following;

With the exception of claims alleging, damages and/or injuries allegedly due ip aciions
or inactions of the stale including all cjaims relative to the "M PC building arising after
such time as ownership has passed to the State, the Club shall defend and indemnily
•and save the State of New Hampshire harmless, for any liability, damage, loss, cost or
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expense caused by. the Club for injury' to persons or property arising out of those
activities exclusive to the operation of the Club's racing and training activities and not
part of the general use of Cannon Mountain or its facilities, including the MPC. The
Club further agrees to carr>; insurance coverage in the amount of at least Two Million
Dollars ($2,000,000) throughput the term of this Agreement. Said insurance shall
include personal liability insurance in the amount ofatdeast One Million Dollars
($1,000,000) for injuries to any one person and at least Two Million Dollars
($2,000,000) for injur)' to two or niprc persons and at least Five Hundred Thous^d
Dollars ($500,000) for damage to property. The Club shall deliver a certified copy of
the policy of insurance then, in effect to the Division of Parks and Recreation
throughout the terrh of this Agreement. TTie Club's insurance shall include coverage
for liability resulting from the' sale of food and.non-alcoholic beverages by the Club as
described in Section 14, above

Notwiihstianding the foregoing or anything to the contrary contained herein, nothing,
hereinxontained shallbe deemed to cpnstiiute a waiver of the sovereign immunity of ,
the State, or the charitable immunity of the Club as a non-iDrofit charily, which
immunity is hereby reser%'ed to the State and the Club, respectively. *ITje limits set
forth above may be subject to change as required by applicable New Hampshire law or
regulations. The State shall deliver vsTitten notice to the Club of any change to ajiy of
thc'foregoing limits and the Club shall have 90 days following receipt of written police
thereof, to comply with any such change. This provision shall sur\'ive-any termination
of the Agreement.

IN WITNESS WHEREOF, the undersigned have executed this Agreement on this day of

2019.

STATE OF NEW HAMPSHIRE

DEPARTMENT OF NATURAL AND CULTURAL RESOURCES

DIVISION OF PARKS AND RECREATION

Concur:

Philip A. ̂'ce, I^e^r Sarah L. Stewart, Commissioner

FRANCONIA SK.1 CLUB

vid G. Lavallee, President
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Duly Authorized

STATE OF

County of Sc

On this 9^ day of QCtfeiic/" 2019, before mc, the undersigned:not^' public, personally
appeared DAVID LAVALLEE, Presideni.of Franconia Ski Club,.proved to me through satisfactory

evidence of identification, which was L- (state form of identification),
to be the person whose name is signed on the preceding or attached document, and.acknowledged to me
that he.sjgned it voluntarily for its stated piirpose.

1
BENJAMIN RILEY

licar; Pudc ConnonMtin oi MauacniMtB
ComffliMan Eipiw SapMmMi t9.202S (affix official signature and seal oynotaiy)

Approval as to form, substance and execution by the Attorney General's Office

Ci/il Bureau.Attorney, NH Attorney General's Office

Governor and Executive Council approval: Date

PAn-JD/JP/lll.l009I9

\-o I Cis/n
Date

Item H
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AMEiNDMENT TO

2013 AMENDED AND RESTATED AGREEMENT

Exhibit A

Mittersill Plan Content is amended to add the following:

• A ftill set of construction plans and specifications and including;

o Enginecrihg, permitting, prc-plairining, contracting, liability coverage, site
work, construction of the finished building, including any and all pertinent
adjacent structures and septic system, and final grade work details
pertinent to the project area;

o Building Plans and Specifications including:
■  Exterior materials and materials;

•  Floor plan:

•  Interior materials and appearance; and

■  T>'pc of materials and equipment, manufacturer and capacity for
mechanical systems including plumbing, electrical, ventilation, and

heating.

o Proper tie-in with any and all existing Cannon Mountain services and/or
utilities, as agreed to by the Stale and the Cltlb;

• Oversight and management of said project (with project meager meeting wthi
Cannon Mountain management team weekly) prior to completion and subsequent
surrender to the State of New Hampshire of the completed project and equipment
irhplementation.

•  Construction Schedule

10.9.19

£>6



State of New Hampshire

Department of State

CERTIFICATE

I, William M. Gardner, Secretary of State of the State of New Hampshire, do hereby cenify that FRANCONIA SK;i CLUB is

a New Hampshire Nonprofit Corporation registered to transact business in New Hampshire on April 21, 1933. 1 further certify that

all fees and documents required by the Secretary of State's office have been received and is in good standing as far as this office is

concerned.

Business ID; 60600

Certificate Number: 0004601997

A'%

b.

o

-ft

IN TESTIMONY WHEREOF,

1 hereto set my hand and cause to be affixed

the Seal of the State of New Hampshire,

this 7th day of October A.D. 2019.

William M. Gardner

Secretary of State



VOTED:

VOTED:

VOTED:

EXHIBIT A

RESOLUTIONS

October 23,2019

That the execution, delivery and performance by the Club of that certain
agreement with the State of New Hampshire with respect to the use by the'
Club of certain facilities and premises located at Cannon Mountain, as
described to the directors at the meeting, is hereby ratified, confirmed and
approved; and further

That the President of the Club is hereby authorized in the name and on
behalf oTthe Club, to execute, deliver and effect all agreements,
documents, instruments, orders, directions, certificates, receipts, forms
.and other papers or instruments and to perform or cause to be performed
all such other and further acts, as the officer so acting may in his
discretion approve in connection with the execution of the Amendment
(the "Amendment") to the 2013 Amended and Restated Agreement with
the State of New Hampshire which Amendment contemplates the
agreement between the Club and the State of New Hampshire relative to
the funding, building, and occupying.the Mittersil! Performance Center.

That any and all actions taken and any and all documents, agreements and
instruments executed and delivered prior to the date hereof on behalf of the
Club by the President relative to the Amendment, are hereby ratified,
confirmed and approved.



FRANCONIA SKI CLUB

SECRETARY'S CERTIFICATE '

Dated as of October 23,2019

Theundersigned, Christine Schraitt, does hereby certify inherofficial capacity that she is the
duly elected SecretaiycfFrancoma Ski Club,aNew Hampshire non profit coiporation (the
Club''),andthat,assuch,shesduIyauthorizedtoexecuteanddeliverthisCertificateoiibehalfof

thcCIub.andshedoes further certify inherofficial capacity on behaJ.foftheClub as follows:
1. AttachedheretoisEidulalAisatrue,completeand
correct copy of certain resolutions duly adopted bythe Board
ofDirectors ofthe Club, which resolutions have not been
supplemented, amended, modified or rescinded since the date
they were adopted andsuchresolutionsremaininfiill force
elTectonthedate hereof.

2. Each ofthepersonsnamed below (i)is a duly
eiectedofficeroftheCluband (ii)holds the respective
ofGcessetforthaflerhisnamebelow. Thesignature
appemngoppositetbeperson'snamebelowis his
genuine signature.

NAME: OFFICE: SIGNATURE;

David G. Lavallee President

IN WITNESS WHEREOF, the imdcrsigned has executed this Certificate as of the date first written above.

By:

Name: Christine Schmitt

Title: Secretary



cro«£/ CERTIFICATE OF LIABILITY INSURANCE DAniUUMVYYYY)

01/04/l"9
THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND! CONFERS NO RIGHTS UPON THE CERTincATB HOLDER. THIS
certificate does not AFFIRMATIVEljY OR NEQATtVELY AMENd, BC7END OR ALTER THE COVERAOE AFFORDED BV THE POUCIEfi
BELOW. THIS CERTIFICATE OF INSURANCE DOES NOT CONSTmJTE A CONTRACT BETWEEN THE ISSUING INSURERfSl AUTHO^Pn
REPRESENTATIVE OR PRODUCER, AND THE CSmTFICATE HOLDER.

IMPORTANT: I# tho coctlficate'holclor I* an ADDITIONAL-INSURED, the poll^M^ muit be •nclors*d. If SUBROGATION IS WAIVED'^bjoct to~
the torme end condWoni of the policy, certain pollclee may requlro an endoraoroeni A etatement on thla certificate does not confer riohts to the

Frailer Insurance Agency Iric
Box J.250, Midlothian VA 23113

Processing Office: Lalroon Insurance LLC
1643 24th St Weist #110., Bijllings Mt 59102 .

•Jackl^.on ^ ^
ffigp. ■ (MS) 652-mO Iftiil..,,,

Jacl$la4($dn1h8.net

' - - INSOREWSlAmjROIMQCOVERAOH

rMSimmiAi Aoqla Seeuritv Insurance Comoanv
iNoUKUu Sports A Recreaclon Providers Association .

(Purchasing Croup) & It's Participating HMber# -
Member -National Ski School Proarara Jnc-ALPhNE A It'e

Participating Members-
1302 24th St Best #169, Billings MT 59102 .

MEMBER - Franconla Ski Cl-ub

iNsuRBRBi Aegia Security Insurance Company
wauRHROi Aegis Security Insurance Combanv
iM8U|nriiDi - • :
WSURKRBl

IHSURERFI .1-18
T  -j 1 ~7 ■■ I I I 1 1 . . , . •
THIS IS TO CERTIFY THAT THE POLICIES OF INSUR^CE LISTED BELOW HAVE BEEN ISSUS) TO THE INSURED NAMED ABOVE FOR THE POUCV PPRmn
iMQfcaTFn MnrvwTWSTAunjMft aw npfmrotniFMr tct>u rto r-rtunmnu AVfw
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STATE OF NEW HAMPSHIRE

D^EPARTMENTofRESGURCESand ECONOMIC DEVELOPMENT
DIVISfONofPARKSand RECREATION

172 Pembroke Road P.O.Box 1856 Concord. New Hampshire 03302-1S56
PHONE; (603) 271-3556 FAX: (603) 271-3553' E-MAIL: nhparks@dred.siaic.nh.us

WEB: www.nhsiaicparks.org

January 23,2013

Her Exccllenc)-, Governor Margaret Wood Hassan
and the Honorable Executive Council

Stale House

Concord, New Hampshire 03301

REQUESTED ACTION

1. Authorize the Department of Resources and Economic Development, Division of Parks and
Recreaiion, (Tannon Mountain Aerial Tramway and Ski Area to enter into an amended and restated
agrccmcm with Franconia Ski Club (Club) of Franconia, New Hampshire lb continue Us competitive
ski racing and snowsports / skier education programs at Cannon Mountain for a period of twenty (20)
years from February 6, 2013 through February 5, 2033, with the option to renew for three additional
nve-year periods subject to Governor and Executive Council approval. The current agreement was
approved by Governor and E.xecutive Council on December 8, 2010, Item #86C.

2. Further authorize the receipt of o gift of an (estimated) S3.5 million snowinaking. new and existing
terrain enhancement, and race/training venue project at Mitiersill, including the funding, design
planning, pcmiitting, construction, completion, and all related infrastructure of said project to be
completed by the Club.in accordance with all applicable State and Federal guidelines and
surrendered \s holly to the Stale upon completion of the project.

3.- Fiinher authorize the limited privileges afforded the Club and its athletes regarding said terrain and
racc/iraimng venue at Miltersill, consistent with the club's existing and hislorical use of Camion
Mountain, in accordance with the terms of the Agreement and subject to approval of the State Also
authorize the continued use by, and payment for non-exclusivc use of, "Ernie's Haus" at Cannon'
Mountain as Uic Club's headquarters of operation over the teriTi of the Agreement, in accordance with
the terms of the Agreement.

EXPLANATION

Franconia Ski Club Is the longest-standing partner of Cannon Mountain, having cut the original Taft
Slaloin Trail at Cannon in 1933, and having been based at "Ernie's Haus" for well over three decades
with Ernie's Haus having been built with funds donated to the Slate by a former FSC member for non*
e.xclusive use by the Club. This amended and restated agreement accommodates the Club's desire to fund
and complete the aforemeiuioned (estimated) $3.5 million snowmaking, terrain enhancement, and
racc/trainmg venue project at Mittersill, and then gift the completed project,and infrastructure to the State
enjoying limited use of the facility in accordance with the terms of the Agreement, and subject to
approval of the State. The approval of this amended and restated Agreement will ensure the continued
strength of this exemplary partnership between Cannon Mountain and Franconia Ski Club and will
significantly enhance Cannon's overall guest safety, along with its ski training and racing experiences.
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The ollached Agreemenl has been reviewed and approved by ilie Aitorney Generars OfTtcc as to form
substance and execution.

Respectfully submitted,

iAtS ccPhilips
Acting Commissioner



AMENDED AND RESTATED AGREEMENT

THIS AMENDED AND RESTATED AGREEMENT (this "Agreement") is made and
entered into as of , 2013, by and between the State of New Hampshire,
Department of Resources and Economic Development, duly authorized through the
Commissioner ("Commissioner") of the Department of Resources and Economic Development
("DRED") and the Division of Parks and Recreation, duly authorized through the Director of the
Division of Parks and Recreation ("Director"), and further acknowledged and agreed to by the
Manager ("Manager") of Cannon Mountain ("Cannon") together, hereinafter collectively
referred to as "the Stale," and Franconia Ski Club, Franconia, New Hampshire, by its President,
hereinafter referred to as the "Club."

RECITALS

A. Whereas, the State owns and operates Cannon Mountain ski area, located in
Franconia, New Hampshire, for the general purpose of providing winter recreation for residents
and out-of-state visitors;

B. Whereas, the Club was established in 1933 and has been developing and
operating a successful competitive ski racing and competitive snow sports and skier education^
program at Cannon for decades, which program has instilled in generations of skiers and
sportsmen and their families a passion for alpine skiing and snow sports, generally, juid has
created strong loyalty to Cannon, Franconia and the State of New Hampshire, in particular;

C. Whereas, an example of the loyalty of the Club and its members to Cannon is the
fact that a former member of the Club donated the funds to construct the Club's headquarters,
"Ernie's Haus," at Cannon and many of the members of the Club are Cannon season ticket
holders year after year; .

b. Whereas, the State acknowledges that operating a competitive ski racing and
snow sports program requires specific knowledge, training, experience and passion, all of which
are possessed by the Club and its members;

E. Whereas, the Stale desires continued assistance from the Club to stimulate skiing
and snow sports at Cannon and to encourage and attract visitors and tourist dollars to Cannon
and the State of New Hampshire; and

F. Whereas, the Club desires to continue to assist and cooperate with the State to
stimulate skiing and snow sports at Cannon by continuing to operate, grow and invest in its
competitive ski racing and snow sports program at Cannon;

G. Whereas, the Club and the Stale entered into an Agreement dated November 29,
2010 and effective December 8, 2010 (the "Original Agreement") pursuant to which the State
granted to the Club cenain privileges to (i) use certain property and facilities, and (ii) hold
certain functions and events, at Cannon in connection with the Club's operation of a competitive
ski racing and snow sports program for children and adults;
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O H. Whereas, ihe Club desires to improve the quality and safety of alpine training and
racing facilities at Cannon and to provide the highest level coaching and training opportunities,
including the development of local youth, to compete in alpine racing and snowsports in New
England;

I. Whereas, the State has redeveloped and reopened the ski area adjacent to Cannon
known as Mittersill ("Mitlersill")' in order to expand and improve the skiing and snow sport
experience at Cannon;

J. Whereas, during the past ten months, with the consent and cooperation of the
State and other concerned governmental and environmental bodies, the Club, at its expense, has
engaged various consultants and experts to study the feasibility and evaluate the cost and
permitting and approval process to reclaim and improve Mittersill, and in particular, certain ski
trails at Mittersill known as Baron's Run ("Baron's Run") and Taft slope (the "Taft Slope")
(together, "Baron's RuiyXaft Slope"), including (i) designing and building, including without

<  limitation, site work, trail clearing and grading, a training venue and race trails for Slalom, Giant
Slalom and Super G ski racing on Baron's Run/Tafl Slope and a connecting trail frohi the
Skyline trail to Baron's Run and/or the Taft Slope, (ii) purchasing and installing snowmaking
apparatus (including without limitation, air and water pipe(s), air and water hydrants, hoses and
nozzles, land guns, tower guns and fan guns, and snowmaking plant equipment, including
without limitation, compressor(s). electric drive(s), cooling water pump(s) and related
equipment, for Baron's Run/Taft Slope the Skyline trail and a connecting trail from the SkylineO trail to Baron's Run and/or the Taft Slope, and (iii) purchasing and installing a f-Bar surface lift
to access Baron's Run/Taft Slope (collectively, the "Mittersill Project");

K. .Whereas, based on such evaluation and discussions with various consultants and
experts, the State (including the Director and the Manager) and other concerned governmental
and environmental bodies, the Club will prepare a Mittersill Redevelopment Plan setting forth
the detailed design and engineering drawings and specifications of the nature, type, location and
Uming of improvements and procurements comprising and necessary to complete the Mittersill
Project (the Mittersill Plan') which shall be provided to the Commissioner for. approval by the
DRED all as described in Section 1(d) below;

L. Whereas, the Club, together with one or more other entities, including Holdemess
School, desires to undertake a capital campaign to raise sufficient funds to complete the
Mittersill Project;

i

M. Whereas, the Stale and the Club desire to amend the Original Agreement to: (i)
increase the term of the Agreement to twenty (20) years, except if the (a) Capital Campaign (as
hereinafter defined) is not successfully completed prior to the third anniversary of the date
hereof, or (b) Mittersill Project is not completed and accepted by the State prior to the sixth
anniversary of the date hereof, in which case the term of this Agreement shall end on December
31, 2020, all as described in Section 2; (ii) provide for the implementation of the Mittersill Plan
and grant to the Club certain privileges relating to the improvements comprising the Mittersill
Project; and (iii) provide for certain other rights and obligations of the panics.
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Now therefore, the parties hereby agree that all funclions, events, and use of
Cannon and its property and facilities involving the Club shall be governed by and subject to the
following terms and conditions; r

I

1. MITTERSILL PROJECT

(a) Fund Raising. The Club agrees to use good faith efforts, (either alone or
together with other entities, which other entities shall be subject to prior approval of the Stale,
(which approval shall not be unreasonably withheld or delayed) to undertake a capital campaign
to raise such funds in the form of charitable contributions as are necessary in its re^onable
judgment, to complete the Mittersill Project in accordance with the Mitiersill Plan, as approved
and accepted by the State (the "Capital Campaign"). The State agrees to reasonably cooperate
with the Club in such fund raising efforts, but the Stale shall have no obligation to contribute or
raise funds itself nor shall the State be obligated to complete any aspect of the Mittersill Project
that remains unfunded. The State agrees that the Club may inform potential sources of
contributions in connection with its fund raising efforts that, following approval, the DRED and
the Division of Parks and Recreation,have approved the Mittersill Plan and, following execution
by the parties and approval by the State of this Agreement, that the State has granted the Club the
privileges set forth herein, subject to the terms and conditions set forth herein. Subject to Section
1(0 below, the Club will notify the State in writing of the successful completion of the Capital
Campaign.

(b) Cooperation; Club's Responsibility. The Club and the State agree to
cooperate in good faith io complete the Mittersill'Project. Notwithstanding the foregoing, the
parties agree that it is the Club's responsibility to (i) raise funds in accordance with Section 1(a)
above, (ii) subject to review, approval and final acceptance in writing by the State, complete the
Mittersill Project, including, developing all necessary plans and engineering documenU,
pursuing all necessary approves and permits, and contracting for and overseeing all trail
clearing, grading and construction of Baron's Run/Taft Slope and a connecting trail from the
Skyline tnul to Baron's Run and/or the Taft Slope, and procuring and overseeing installation of a
T-Bar lift and snow making and ancillary equipment. The Club will perform its obligations
under this Section l(b)(ii) in a workmanlike manner in accordance with the terms of the
Mittersill Plan. The Club will regularly u^ate the Manager (and the State, on request) on
progress. Any material change to the Mittersill Plan shall require the approval of the DRED.

(c) State's Responsibility. The State shall be responsible for Cannon's
ongoing operation, including Baron's Run/Taft Slope and other capital improvements resulting
from the Mittersill Project, in accordance with this Agreement, including snowmaking,
grooming, ski lift operations, providing ski patrol and all other services required in the ordinary
course and otherwise, in the operation of Cannon and,Baron's Run/Taft Slope. As part of the
general operation of Cannon and in concert with that operation, the State agrees to cause
snowmaking to commence as soon as possible each year, .subject to consistent and appropriate
combinations of temperature, humidity and other factors that iinpact the ability to make and
retain snow, in order to provide a surface suitable for ski racing and training on Baron's Run/Taft
Slope at the earliest reasonably practicable date,'in conjunction with overall snow making at
Cannon, subject to any warm weather or other adverse conditions outside of the control of the
State. The State agrees that the snow surface onsBaron's Run/Taft Slope will be prepared in

|B15347I2;4)3



accordance with standards appropriate and applicable for NHARA and USSA ski racing, as
mutually agreed by the Club and the State, from time to time.

(d) The Mittersill Plan. The State, specifically the DRED and the Division of
Parks and Recreation, shall approve and have final authority over all aspects of the Mittersill
Plan as described on Exhibit A and any amendments thereto, including but not limited to:

(i) the type, manufacturer, and model of equipment utilized, locations of installation,
liming, delivery, location, and methodology of installation, and connectivity of
the improvements to the existing infrastructure;

(ii) the site work including the specific locations of the clearing of vegetation, the
locations of access and staging of materials and equipment, and pre-ond-post
clearing site stabilization plans;

(iii) the adherence to all applicable laws, rules, and regulations, and a list of required
permits, specific equipment lists, and site-specific plans and maps.

(e) Title to Property. Subject to Section 1(f) and Section 3 below, the parties
agree that (i) all rights to the Mittersill Plan, and plans and designs relating thereto, shall be
owned by the Club, and (ii) all personal properly and other capital improvements purchased or
procured by the Club and installed or constructed at Cannon in connection with the Mittersill
Plan shall be owned by the State. As such, the Club agrees to provide to the State, on request,
any and all documentation transferring title or confirming the State holds title to all personal
property and capital improvements.

(0 Abandonment of Mittersill Project. The Club and the State agree that the
Club, after consultation with the State, may abandon the Mittersill Project if the Club believes, in
good faith, that it will be unable to successfully complete the Capital Campaign. In the event of
any such abandonment, ownership of the Mittersill Plan and any existing permits and all
personal properly and capital improvements purchased, procured or constructed by the Club and
related to the Mittersill Plan shall transfer to the State.

(g) Approval of Signage. The State shall have the right to approve the
placement and content of any corporate logo or physical recognition, including signage, relative
to the Mittersill Project resulting from any contribution by any corporate entity or natural person
to the fund raising efforts in connection with the Mittersill Project.

2. TERM

(a) Term. Unless earlier terminated pursuant to Section 3, the term of this Agreement
shall end on (he date which is twenty (20) years following the date hereof (hereinafter "the 20-
year term"). The 20-ycar term shall be the term of this Agreement unless the Club has failed to
either

(i) successfully complete the Capital Campaign and notify the State thereof in
accordance with Section 1(a) above on or before the date which is three years
following the date hereof; or
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(iij complete the Mittersilj Project and obtain the final acceptance in writing by
the Slate of the Mittersill Project in accordance with Section 1(b) above, on or
before the date which is six years following the date hereof.

Upon the occurrence of either (i) of (ii), the term of this Agreement shall revert back to
the term as set forth'in the Original Agreement (hereinafter "the original term"), which shall end
on December 7, 2020.

(b) Renewal options. Whether this Agreement shall be governed by the 20-year term
,or the original term, there shall be three (3) five-year renewal options to the term of this
Agreement. Each renewal option may be exercised by the Club by written notice to the State at
least six months prior to the termination or expiration dale of the then-current term. In' order to
be effective, each renewal option so exercised must be accepted and approved by the Governor
and Executive Council. The Slate undertakes to seek such acceptance and approval reasonably
promptly following its receipt of the Club's written renewal notice.

(b)' Change in Management. The Club's rights under this Agreement shall
remain in full force and effect notwithstanding any change in operations or management of
Cannon, including without limitation, (i) the grant by the State to a third party of any
management or operational rights with respect to Cannon, or (ii) the execution by the State of
any lease or other contract with a third party relating to the use or management of Cannon.

3. TERMINATION

(a) By the Cliib. The Club may terminate this Agreement at any time, for any
or no reason, upon sixty (60) days written notice to the State. Upon termination of this
Agreement, the Mittersill Plan, and all plans, and designs related thereto, shall become the
property of the State. ^

(b) By the State. The State may terminate this Agreement upon sixty (60)
days written notice to the Club if the Club breaches this Agreement in any material respect, and
fails to cure such breach within thirty (30) days following written notice of such breach by the
Slate. The determination of the occurrence of a breach by the Club pursuant to this Section 3(b)
shall be made in good faith by .the State, acting rea.sonabIy,'after an investigation of the
circumstances of the breach.

4. ASSIGNMENT AND SUBCONTRACTING '

(a) Assignment. Except as permitted under this Agreement, ihe'Club shall not
assign or otherwise transfer any interest in this Agreement without the prior written consent of
the State. Except as permitted under this Agreement, the Club shall not subcontract any of its
rights, or the performance of any of its obligations under this Agreerhent, without the prior
written consent of the State.

(b) Subcontracting. The Club may, with the prior written consent of the State,
from time-to-time affiliate with, and/or offer access to Club f^acilities and services at Cannon
(including for a fee), to other snow sports groups t6 further the mission and purpose of the Club
and the purposes of this Agreement. The Cliib shall require, that all such other snow sports
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groups abide by oil provisions of this Agreement and that all the activities of such other snow
sports groups at Cannon shall be subject to the direction of the Club. The Club shall request
consent by the State to all such proposed affiliation parties, subcontractors or assignees, in
writing prior to October 1 of each ski season or no later than thirty (30) days prior to any newly
proposed afniiation(s). In considering whether to approve such affiliations, the Slate shall
consider' whether such an affiliation furthers Cannon's mission and whether it may conflict or
interfere with any of Cannon's then existing relationships. Subject to Section 22. the State
hereby acknowledges that Holdemess School is an approved subcontractor of the Club
hereunder. Any agreement between the Club and its affiliation parties, subcontractors and/or
assignees will not impose any additional obligation on the Slate under this Agreement or convey
any rights to third parties other than in accordance with and pursuant to this Agreement.

1

5. COMPLIANCE WITH LAW

The Club shall comply, with the statues and regulations of the federal and stale
governments and with the ordinances, ̂by-laws and regulations of the county and municipal
governments applicable to the Club. The Club shall also comply with all applicable regulations
of the DRED. The Club shall procure all necessary licenses and permits required in connection
with its operations under this Agreement.

6. THE CLUB'S RELATIONSHIP TO THE STATE

In the performance of this Agreement the Club is In all respects' an independent
contractor, and is neither an agent nor an employee of the State. Neither the Club nor any of its
officers, employees, agents, or members shall have the authority to bind the State nor are they
entitled to any of the benefits, workers' compensation or emoluments provided by the State to its
employees, including, but not limited to, the protections of RSA 99-D. To enhance
communication between the State and the Club, the State may invite, from time to time, the Club
to attend, and upon invitation, the Club shall make all reasonable efforts to panicipate in.
Cannon's daily/weekly meetings, as appropriate.

7. CONFLICT OF INTEREST

No officer, member, employee or representative of the Club, and no representative,
officer or employee of the Slate, including the Manager, who exercises any functions or
responsibilities in connection with any approval, consent or determination under or pursuant to
this Agreement, shall so participate if such approval, consent or determination would personally
benefit such officer, member, employee or representative or the interest of any corporation,
partnership, or association in which he or she is directly or indirectly interested.

8. SKJ RACES

I

(a) Approval; Cooperation. The Club shall obtain the approval of the State of
all race and/or special activity dates on which the Club shall be permitted to .hold events during
the ski season. Additional race dates shall be determined by mutual agreement of the State and
the Club. The Club will communicate with the State and seek approval of the.anticipated event
dates in advance of the Club's bid to host the events, provided, however, the State acknowledges
that the Club competes for events in an open forum and cannot commit to predetermined dates

j  " ■
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prior 10 ihe successful bid for events. In the context of the historic use of Cannon by the Club,
the State and the Club will cooperate in good faith such that the Ciub is able to achieve its race
scheduling needs and the State is able to accommodate the scheduling of other events at Cannon.
The Stale shall have final approv^ of all race dates and shall communicate that approval in a
timely manner to the Club's President or designee.

(b) State's Obligations. The State shall provide, at its sole cost, the necessary
manpo\yer and equipment for the grooming of the race courses and may provide transportation of
equipment, competitors and officials, in such manner so as to have'as limited impact as possible
on the use of Cannon by the general skiing public. Nothing herein shall be construed to require
the State to hire, purchase or otherwise obtain manpower or equipment. To enhance
communication between the State and the Club regarding the Club's racing needs, the Club may
be invited to attend, and shall make ail reasonable efforts to participate in Cannon's daily snow
surface and operations meetings.

(c) Club's Obligations. The Club shall be responsible, at its sole cost, for
refined course preparation, furnishing and setting control gates on the race courses, necessary
trail police (including the control of public crossing of slopes during events), mstalling netting
and other safety needs for racing, as well as gates, timing equipment, providing officials to run
the races and communications equipment, or other appurtenances used to conduct such races;
and reconditioning the race courses for public siding promptly upon the termination of each race.

(d) Race Day Lift Tickets. The Stale shall provide a reasonable number of
daily lift ticket vouchers, at no cost to the Club, for race workers' use for each of the races
sponsored by the Club at Cannon. Race workers shall be required to pay a fee to Cannon when
redeeming the vouchers. The State shall also provide daily lift tickets for racers at a fee to be set
annually by the State. In setting the racer daily lift ticket fee, the State shall take into
consideration the significant time and volunteer efforts expended by the Club and its members
necessary to host a successful race and the fact that proceeds raised from hosting races
constitutes a substantial portion of the Club's annual revenue.

9. TRAINING AND COMPETITION AREAS

(a) General.

(i) The State and the Club recognize that in order for the Club to operate, its
members and guests require use of certain Cannon ski trails for training and competition.
In the context of the historic use of Cannon by the Club, the State and the Club shall
work cooperatively to designate certain Iniil(s) and lifl(s) at Cannon for Club training and
competition.

(ii) The training and/or competition venues are understood by both parties to
be fiexible in location, need, and scope. The training and competition venues for both the
Club's and Cannon's home programs may regularly include terrain accessible via all
available lifts. The need for specific Club training and competition venues shall be
determined as part of the Annual Flan, and may be approved and/or implemented only by

^aulhoriiy of the State. The Club may on occasion contract for extended hours for Baron's
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Run/Taft Slope as part of the Annual Plan and contract with Cannon for extended lift
hours subject to mutually agreeable terms.

(iii) Open and/or closed access to training and competition venues (during
training and/or competition activities) shall be proposed at regularly scheduled meetings
by the Club and pursuant to the Annual Plan, and/or weekly Operating Committee
meeting discussions, and/or daily snow-plan discussions, may be approved and/or
implemented only by authority of the State. In connection with approved trail closure,
the Club shall post closing notices using its own signs and equipment (in good repair and
brand-appropriate) with appropriate warning to promote guest, skier and staff safety in
compliance with ski industry safety standards.

(iv) The Slate shall give priority to certain snowmaking and gmoming
operations in areas approved and designated for Club training and/or competition. In
giving priority to certain snowmaking and grooming operations in areas designated for
Club training and/or competition, the State shall not unreasonably impact or interfere
with the general public's use of Cannon.

(b) Banshee Area. In consideration of the Club's having provided a portion of
the funding used by the State'to install snow making equipment on the Banshee slope, unless
otherwise agreed to by the Club, the State agrees that it will give priority to certain snowmaking
activities in the Banshee area. In giving priority to certain snowmaking and grooming operations
in the Banshee area, the Stale shall not unreasonably impact or interfere with the general public's
lisc of Cannon. Unless otherwise agreed to by the Club, the Stale shall make a reasonable effort
to ensure that sufficient snow is made on Banshee and on access trails to Banshee from the
Zoomer lift so that the Banshee area can be used for race trainjng by December 25 of each year,
weather and business operations concerns permitting. Unless otherwise agreed to by the Club,.
the Club may be permitted to close off the Banshee area to the general skiing public when it is
conducting its normal race training activities. The Club shall not close off the area for more than
four (4) hours on any single day. The Club shall install its own signs and equipment to post
closing notices, with appropriate warning signs to promote skier safety. Notwithstanding the
foregoing, upon completion of the Mittersill Project in accordance with Section l(b)(ii), all rights
and obligations of the State and the Club under this Section 9(b) shall automatically terminate.

(c) Baron's Run/Taft Slope. In consideration for the Club's undertakings to
(i) raise capita! for, (ii) contribute such capital to, and (iii) coordinate and oversee
implementation of the Mittersill Plan and completion of the Mittersill Project, the Slate grants
the Club the non-exclusive right to use Baron's Run/Taft Slope for morning and/or afternoon
training blocks for gate training and races. The use of Baron's Run/Taft Slope will be
determined annually in the Annual Plan, but the parties acknowledge and agree that the use of
the Taft Slope by the Club will be concentrated on Friday, Saturday and Sunday and the use by
Holderhess School and other approved affiliation parties, subconu-actors or assignees of the Club
and the Club .will be concentrated on Monday through Thursday. It is also expected that Baron's
Run may be used periodically for mid-week training for Giant Slalom and weekend Super G and
Giant Slalom races on a limited basis, using the Annual Plan and Cannon's daily and weekly
operations plan meetings as the basis for scheduling such usage. On occasions when Baron's
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Run or oiher areas at Cannon are being used by the Club or its approved affiliales, it is expected
that the Taft Slope will be open to the public

(d) General Operations of Cannon. The Stale shall be responsible for
Cannon's ongoing operation. This shall include coordinating snowmaking, grooming, operating
all lifts, ski patrol and ail other services required.

(e) The Club's staff, employees, members, as well as its approved affiliation
parties, subcontractors and/or assignees, shall be subject to the policies and procedures in effect
at Cannon from time to lime. All of the employees of the Club shall attend "Cannon University"
and agree to abide by the policies and procedures set forth-in the Cannon Mountain Team
Member Guide, as applicable to a non State employee, which applicability shall be reasonably
determined in good faith by^the State.

10. ANNUAL PLAN.

Annually on or before October 1 of each year during the term of this Agreement, the
Club shall prepare and deliver to the State a draft of an Annual Flan for the use of Baron's
Run/Taft Slope and/or other areas at Cannon, for training and competitions by the Club and its
approved affiliation parties, subcontractors and assignees, during the upcoming ski season. The
Annual Plan shall be consistent with, and subject to, the provisions of this Agreement. Subject
to this Agreement, including without limitation Section 9, the Annual Plan shall include mutually
acceptable provisions related to timing of operations and appropriate delivery of services,
including without limitation, snowmaking, grooming, use of chair lifts and the T-Bar lift
accessing Baron's Run/Taft Slope and other areas at Cannon used for training and competition
by the Club and its approved affiliation parties, subcontractors and assignees. The State and the
Club shall diligently cooperate in good faith to (i) agree on and timely adopt a final Training and
Race Annual Plan ("Annual Plan") which shall respond to the needs of the Club and its approved
affiliation parties, subcontractors and assignees and the needs of the public with respect to the
Baron's Run/Taft Slope and/or other areas at Cannon and projected hours of operation for the
next ski season, and (ii) modify the Annual Plan, as reasonably required, during the ski season.
The Annual Plan shall be subject to modification due to weather and other unforeseen
circumstances. The Slate and the Club will each use reasonable efforts to implement the Annual
Plan, including to make snow and groom Baron's Run/Taft Slope and/or other areas at Cannon
as early as weather permits during each winter season.

11. RACE TRAINING

(a) Exclusive Racing Program. Subject to-Section 11(b), the Stale grants lb
the Club the exclusive right to conduct a race-training program at Cannon. The permissible age
of entry level Club race training will be no younger than six (U8) years of age and extend up to a
"Masters" or adult level of race training. The State and the Club's President or designee will
consider requests for exceptions to this policy on a casc-by-case basis. The Club will obtain
approval of the State for any other training programs prior to instituting or accepting them.

(b) Exception. The Club and the Slate understand and agree that the State
may offer a less intensive race training program for skiers who want to race recrealionally or for

{B15W7I2:4J9



>•

charitable events, and/or those skiers who do not wish to make lime commitments required by a
Club's program. The Club programs shall generally be for a full day and the State programs
shall generally be for one half of a day or less.

12. USE OF BUILDING

(a) Use. The Stale grants lo the Club the right to use, and the Club agrees to
use, on a non-exclusive basis, "Ernie's Haus" as its headquarters for its race-training programs
and for races. The Club shall arrange and pay for all cleaning and trash removal services/costs at
Ernie's Haus on a regular and necessary basis throughout the term of this Agreement.

(b) Fees. The Club shall pay the State $2,500 per year for building
maintenance for each full year during the term of this Agreement. Said amount shall be paid)in
an annual lump sum to the State on or before each December 31 during the term of this
Agreement (including all extensions). Should the Club exercise its renewal option in accordance
with Section 2 and such renewal is approved by the Slate, the yearly building maintenance fee
shall increase by 5% for each five year period in any renewal term. By way of illustration, and
not limitation, the Club shall pay the State $2,500/year for years l-IO (with ye^ one deemed to
have commenced in December 2010), $2,625/year for years 11-15, $2,756/year for years 16-20,
and S2,894/year for years 21-25, and so on. The Stale will pay all other costs and expenses
relating to Ernie's Haus, including utilities.

(c) Expansion. Due to its growing membership, the Club may desire to
expand the facilities at Ernie's Haus or elsewhere at Cannon, from time-to-time to accommodate
the increased membership and races. The State will cooperate with the Club to find economical
solutions to space needs and help facilitate building expansion, either partially or fully funded by
the Club if in the State's best interest. Nothing herein shall require the Stale to expend Slate
funds to expand facilities at Cannon. At the time of any such expansion, the fees set ,forth in
Section 12(b) above may be changed upon mutual agreement of ihe parties, subject to the
approval of the Governor and Executive Council.

(d) Signage. The Club shall not post signage on the exterior of Ernie's Haus,
or on the premises of Cannon, without the express written consent of the Slate.

(e) No Alcohol. The Club acknowledges that the use or service of alcoholic
beverages (unless expressly approved by the Slate) or tobacco products at Cannon and/or in
Ernie's Haus is prohibited.

(0 Building at Mittersill. The Club and the State acknowledge that a new
building to serve as headquarters for the Club and its operations at Mittersill may become
necessary in the future and that the State will work to, however, will not be obligated to, identify
a land site to accommodate this, subject to all zoning, right of way, easements, traffic
considerations, land availability and other relevant considerations, if requested. Details on
funding, construction and use of such a building will be on such terms and conditions as may be
negotiated and mutually agreed lo by the parties in a separate definitive agreement.

13. PARKING
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The State shall provide designated parking adequate for the Club's members and racers.
The Club shall have primary responsibility to maintain an orderly parking area at and around
Ernie s Haus during training and racing days. The Slate will make periodic inspections and
provide direction to the Club's President or clesignce as to areas and methods of parking.
Nothing herein shall require the State to expend Slate funds to expand parking facilities at
Cannon.

14. SPECIAL FUNCTIONS AND OTHER OBLIGATIONS

(a) Special Functions. The Srate may, at its discretion, allow the Club to
conduct special functions at Cannon after written request has Ijccn received and approved by the
State. The Club shall obtain written approval from the State for these special.functions prior to
making any commitment.

(b) . Food. The Club shall be responsible for the engagement of caterers
obtaining necessary licenses/permits, arranging the parking, tickets, or any other incidentals
necessary to any special function. The State shall provide copies to the Club of all then current
State food ̂ d beverage, catering, and/or function vendor contracts in effect at Cannon, and the
Club shall comply with such contracts and engage the services of the Cannon contracted vendor,
or pay the vendor's buyout clause, if applicable. Notwithstanding the foregoing, the Club shall
be permitted to engage in the sale of food and non-alcoholic beverages at Ernie's Haus on days
on which competitions sponsored or organized by the Club take place. The Club assumes any

• and ail liability relating to and/or resulting from such sales.
4

' (c) ^biic Relations. The Club agrees to assist the Stale in the area of publicrelations and* liaison with third parties from time to time upon request, including organizing and
assisting with the running of interschoiastic events and improving ski safety on the slopes and
orderliness in the lift lines.

Scholarships. The Club and the State recognize that the sport of downhill
racing is an expensive activity. In an effort to promote the sport, the Club will make every effort
to provide scholarship assistance to promote skiing among school children. -•

(e) Promotion. TTie Club shall incorporate the Cannon name and logo into its
printed promotional materials and communications, and shall recognize and promote Cannon
Mountain as its home ski area. , Cannon shall recognize the Club as its sole competitive ski
racing affiliate. ' > . '

15. DEFENSE AND INDEMNIHCATION

The Club shall defend and indemnify and save the State of New Hampshire harmless for
any liability, damage, loss, cost or expense caused by the Club for injury to persons or property
arising out of or incidental to the use of the areas as herein permitted. The Club further agrees to
carry insurance coverage in the amount of at least Two Million Dollars ($2,000,000) throughout
the term of this Agreement. Said insurance shall include personal liability in the amount of at
least One Million Dollars ($I,(KX),0(X)) for injuries to any one person and at le^t Two Million
Dollars ($2,000,000) for injury to two or more persons and at least Five Hundred Thousand
Dollars ($5CW,(X)0) for damage to property. The Club shall deliver a certified copy of the policy
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of insurance then in effect to the Division of Parks and Recreation throughout the term of this
Agreement. The Club's insurance shall include coverage for liability resulting from the sale of
food and non-alcoholic . beverages by the Club as described in Section 14 above.
Notwithstanding the foregoing or anything to the contrary contained herein, nothing herein
contained shall be deemed to constitute a waiver of the sovereign immunity of the State, or the
charitable immunity of the Club as a non-profit charity, which immunity is hereby reserved to
the Slate and the Club, respectively. The limits set^forth above may be subject to change as
required by applicable New Hampshire law or regulations. The State shall deliver written notice
to the Club of any change to any of the foregoing limits and the .Club shall have 90 days
following receipt of written notice thereof, to comply with any such change. This provision shall
survive any termination of the Agreement.

16. AMENDMENTS

Subject to approval of the Governor and Executive Council and without the need for
additional consideration, the State and the Club may amend this Agreement upon mutual written
agreement. The amended provision shall be incorporated in writing into this Agreement.

17. SEASON TICKETS; PUBLICATION OF RATES

The State shall provide, at no cost to the Club, for promotional consideration, five season
passes per season to the Club. These passes shall be used in support of skiing improvement
programs. The Club shall submit to the State* the names of the individuals and their functions
with the Club whom the Club wishes to receive the five season passes. These season passes shall
not be used in trade for goods and services by the Club, but may be used for charitable purposes
of the Club (which may include using them as raffle prizes, donating them as auction items, or
permitting Club members to bid for and purchase them, for Club fundraising purposes). Paid
employees of the Club shall be granted the same ski privileges as their full time or part time
equivalent counterparts who are employees of Cannon. By November 1 of each year during the
term of this Agreement, thp Club shall provide the State with a list of its paid employees and
shall update such list immediately upon the hiring, termination, or depanure of any Club
employee. The Club shall not publish or distribute literature with rates pertaining to prices
charged at Cannon without prior written approval of the State.

18. PRESSRELEASES
4  ̂

The Club shall coordinate and consult with the Stale with respect to the text of all press
releases to be issued by the Club which relate to Cannon,'the use of Cannon for skiing, training,
racing or any other event to take place at Cannon.

19. FINANCIAL STATEMENTS

The Club shall deliver a report of its membership and activities following the end of each
ski season to the Slate. The report shall be delivered to the State no later than July 1 of each year
of the special use term for the preceding ski season. The Club shall deliver a copy of its audited
financial statements, as provided to. the Club's Board of Directors, following the end of each
fiscal year to the Director.

1  - • ,
/
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20. ENTIRE AGREEMENT ;

This Agreemeni, which may be executed in a number of counlerparLs» each of which shall
be deemed an original, constitutes the entire agreement and understanding between the parties,
and supersedes all prior agreements and understandings relating hereto, including the Original
Agreement.

21. CHOICE OF LAW ^

This Agreement shall be deemed to have been entered into in New Hampshire and shall
be interpreted under New Hampshire law. '

22. THIRD PARTIES

Notwithstanding anything to the contrary contained herein, the parlies hereto do not
intend this Agreement to benefit any third parties and this Agreement shall not,'and shall not be
construed to, confer any such benefit on any third party.

23. SUBSEQUENT MATERIAL CHANGE OF FINANCIAL CIRCUMSTANCES

If during the term of this Agreement there is a substantial, material and continued
economic enhancement in the financial affairs and operating budget of the Club due to a material
change in the manner of business operations of the Club, and the parties in good faith agree thatOthe economic terms of this Agreement have become unreasonable or unfair to the State, and that
the Club is being unjustly enriched by such economic terms, then the Club and the State shall
negotiate in good faith to modiiV such economic terms in a manner which is more economically
beneficial to the State.

24. NOTICE

Any notice, consent or approval required under this Agreemeni shall be provided by first
class mail, personal delivery, by nationally recognized overnight courier or email to:

The Slate:

Commissioner Manager
DRED Cannon Mountain Aerial Tramway and Sid Area
172 Pembroke Road 9 Franconia Notch Parkway
Concord, NH 03301 Franconia, NH 03580

Email: Email:

The Club:

I

President

Franconia Ski Club

P.O. Box 462

Franconia, NH 03580

Email:
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o
or such oihcr address as any pany hereto shall provide to the other panies, in
accordance with this Section 24.

25. REPRESENTATIVES; APPROVALS

Unless otherwise specified herein, day-to-day dealings and interactions between the Slate
and the Club shall be handled by the Manager and the Club President or his designee. Unless
otherwise expressly provided for herein, all consents and approvals required under this
Agreement shall be approved in writing (which shall include email confirmation) (i) on behalf of

^the State by the Commissioner or the Manager, and (ii),on behalf of the Club, by any officer of
the Club.

26. CONSIDERATION OF PUBLIC PURPOSES

The Club hereby acknowledges that Cannon is managed by the State for a broad range of
public purposes and hereby agrees to suppon the State's management decisions in good faith and
also agrees that the rights and privileges granted herein shall not be used as a basis to oppose that
management and corresponding actions taken by the Slate to the extent such management and
corresponding actions are not inconsistent with this Agreement and the rights and privileges
granted to the Club hereunder.
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IN WITNESS WHEREOF, ihe undersigned have executed this Agreement as of
.2013.

STATE OF NEW HAMPSHIRE

DEPARTMENT OF RESOURCES & ECONOMIC DEVELOPMENT
DIVISION OF PARKS AND RECREATION

PhiHp^^i^'Acti ommissioner witness Date
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CONIASKJCLUB

Brian Koeller, President

Duly Authorized

avi ►Fitzgerald, Vice President
Dijiy Authorized

o

COMMONWEALTH OF MASSACHUSETTS
County of lb

On this^*^ day of . 2013 before me, the undersigned notary public, personally
appeared Brian KoclIcr, President- of Franconia Ski Club, proved to me through satisfactory
evidence of identification, which was (state form of identification),
to be the person whose name is signed on the preceding or attached document, and
acknowledged to me that he signed it voluntarily for its stated purpose.

^ Cj^d$
(affix official sii

AOOSTA

COMMONWEALTH OF MASSACHUSETTS
County of Soffolb.

PATRICIA
NotvyPubio

[coMMOMwmJw ̂My Conwrtelan E^*es
16,2013

On this day of TTrxntio^ . 2013 before me, the undersigned notary public, personally
appeared David Fitzgerald, Vice President of Franconia Ski Club, proved to me through
satisfactory evidence of identification, which was L) nse (slate form of
identification), to be the person whose name is signed on the preceding or attached document,
and acknowledged to me that he signed it voluntarily for its stated purpose.

(affix official signature and seal of notary)

patwoa a,cosia
NalaryPubic ,

[cOJaiOIIWEMIM Of
I  MyComrteaion&qilm

gkaA«ie.20l3
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Approval as to U tan d execution by the Attorney General's Office

Civil Bureau Attornei^-«i1vlH Attorney General's Office

Governor and Executive Council Approval: Dale

Date

Item #

|B.I5347l2;4jl7



• y.

Exhibit A

Mittersiil Plan Content
(

The Mittersil] Plan shall'consist of:

•  Engineering, permitting, pre-planning, contracting, liability coverage, and site details
pertinent to the project and the necessary snowmaicing and electrical connectivity
between the Cannon Mountain and Mittersiil terrain areas;

•  Engineering, permitting, contracting, site work, and final grade work on the Baron's Run,
Skyline, Ridge Run and Taft Slalom / competition slope trails at Mittersiil, in addition to
the connector trail from Ridge Run to Baron's Run;

• Engineering, permitting, contracting, site work, and procurement and installation of
appropriate snowmaking equipment (air/water pipe, air/water hydrants, hoses/nozzles,
and appropriate land guns, tower guns, fan guns, etc. as specified by Sno-Matic
Engineering plan) oh said trails; ^

•  Engineering, permitung, site work, and procurement and installation of appropriate
' snowmaking plant equipment (compressor, electric drive, cooling water pump, piping,

and associated componentry, and power / pedestals for fan gun technology as spec'd with
the project and any/all other power plant requirements as specified by Sno-Matic
Engineering);

•  Engineering, perrniliing, site work, final grade work, and procurement and installation of
appropriate lift equipment for the area in question: Taft Slalom/competition slope and
lower areas at Mittersiil (T-Bar lift meeting minimum hp and gearing requirements as
specified via design/build contract with New Hampshire Tramway Safety Board
approved PE);

• Oversight and management of said project prior to completion and subsequent surrender
to the State of New Hampshire of the completed project and equipment implementation
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^tate of
^eparitnent of ̂ tatc

CERTIFICATE

1, William M. Gardner, Secretary of Slate oflhc Slate of New Hampshire, do hereby

certify that FRANCONIA SKJ CLUB is a New Hampshire nonprofit corporation formed

April 21, 1933. I further certify that it is in good standing as far as this office is

concerned, having filed the retum(s) and paid the fees required by law.

o In TESTIMONY WHEREOF, I hereto
set my hand and cause to be affixed
the Seal of the State of New Hampshire,
this 24'*^ dayof January A.D. 2013

William M. Gardner

Secretary of State



o

o

FRANCONU SKI CLUB

Secretary's Certificate

I, Annie Lennon, do hereby certify that I am the duly elected, qualified and acting
Secretary of Franconia Ski Club, a New Hampshire corporatiori (the "ComDanv"! and that:

1. The following-named individuals are officers of the Company, holding the offices
set forth opposite their respective names:

Name Title

Brian Koeller President

David Fitzgerald Vice President

2. Attached hereto as Exhibit A is a true, correct and complete copy of the resolution
adopted by unanimous consent of the Board of Dir^ectors bf the Company oh January 23,2013,
which resolution has not been amended or repealed and is in full force and effect on the date
hereof.

o

IN WITNESS WHEREOF, 1 have hereunto set my hand as of this 9^3 day of January.
2013.

Annie Lennon

Secretary
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EXHIBITA

RESOLVED: That the Amended and Restated Agreement between Francoma Ski Club (the
"Company") and the State of New Hampshire relating to the use by the Club of certain facilities
at Cannon Mountain as distributed to the members of the Board of Directors on January 23,
2013, is hereby approved, ratified and confirmed and that the execution and delivery of such
agreement by the President and Vice President on .behalf of the Company are hereby approved,
ratified and confirmed, and the performance by the Company of its obligations under such
agreement and all other acts and things, deemed necessary, convenient or desirable in his or her
discretion to carry out the transactions, agreements and documents contemplated thereby, are
hereby authorized, approved, ratified and confirmed.
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