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State of PRew Hampshire

DEPARTMENT OF SAFETY
JAMES I HAYES BLDG. 33 HAZEN DR. RICHARD C. BAILEY, JR.
CONCORD, N.H. 03305 ASSISTANT COMMISSIONER
. 603) 271-2791
ROBERT L. lef\'N (603) £DDIE EDWARDS
COMMISSIONER ASSISTANT COMMISSIONER
July 14,2022

His Excellency, Governor Christopher T. Sununu
and the Honorable Exccutive Council

State House

Concord, NH 03301

REQUESTED ACTION

The Department of Safety, Diviston of Fire Standards & Training and Emergency Medical Services, requests
authorization to enter into a no cost agreement with Jones & Bartlett Learning, LLC, PO Box 417289, Boston, MA
02241-7289 (VCH#231124-R002) to utilize certification test bank questions, effective upon Governor & Council
approval through June 30, 2024.

EXPLANATION

The Fire Standards and Training Commission (FSTC) approves training curriculums used within the State that count
towards certification for first responders. Several of the training curriculums adopted arc developed by Jones and
Bartlett publishing. Along with these curriculums, Jones and Bartlett produces a bank of questions that are specific
to certification examinations and are only distributed to authorized certification entities.

This agreement allows the Division to acquire the required certification test banks to develop examinations for each
of the approved training curriculums. There is no cost to this agreement, which allows the Division lo accept the
centification test banks for use in New Hampshire's certification process. Without access to these certification test
banks the Division will be unable to develop valid certification exams which would jeopardize the Division’s national
accreditation for certifications.

Respecifully gubmitted,

gbert L. Quinn
Commissioner of Safety
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JONES & BARTLETT LEARNING, LLC
FIRE SERVICE CERTIFICATION ITEM BANK
LICENSE AGREEMENT

This Fire Service Certification ltem Bank License Agreement (“Agreement™) is entered into by and between Jones & Bardett Leaming, LLC, with its
principal place of business et 5 Wall Strect, Burtinglon, MA 01803 (*JBL") and New Hampshire Bureau of Fire Training and
Administration a training/certification entity with its principal place of business at 98 Smokey Bear Blvd, Concord, NH
03305 (“Cusiomer™) (refemred 1o collectively herein as “the Partics™) and contains ierms and conditions govemning Customer's license of Products from
JBL. This Agreement shall be binding when signed by ke Pantics (the “Effective Date™).

I. PURPOSE; DEFINITIONS. This Agreement sets forth tenns and
conditions under which JBL shall license JBL Products to Customer.
“Customer's System”™ shall mean Customer’s secure intranet system used by
Customer (or lsunching, menaging, tracking, end reponting usage of Products
by its Authorized Users (as defined below). “Products™ shall mean JBL's
proprictary fire service jtem banks listed on Schedule A attached hereio, and
made available to Customer, and all updates and revisions that may be provided
by JBL thereto. “Titles™ shall mean those ponions of the JBL proprictary primt
books made available (o Customer in PDF lormal as listed in Schedule A.
“Territory™ shall mean the United Siatet, Cenada end Puento Rito. Any
schedules (“Schedules™) attached hereto, or signed by the Parties subsequent to
the Effective Date of this Agreemeni, shall be incorporated into and made a part
of this Agreement. In the cvent of any inconsisiency between the lerms of this
Agreement and the terms of a Schedule, the terms of said Schedule shall

prevail.

2, LICENSE GRANT AND RESTRICTIONS; SECURITY.

(n) Subject 10 the terms herein, JBL grants 1o Customer a non-exclusive, non-
trarsfemable, non-assignable, non-sublicensoble right 10 sccess and ute the
Products in the Temitory, delivered to Customer by JBL (“License™), during the
period specified in Schedule A (“License Term™), which may be supplemented
with sdditiona) Products, a1 JBL's sole discretion, by & separate Schedule, The
License Term may be exiended through a wrilten amendment 1o this
Agreemeny, signed by both parties, Products may be used only by Customer's
employees [“Authorized Uurs") for the devclopmenl of Cuslnmu s lire scevice
test 1ool(s) to be administered al Cust 's desi d esting duwring
the period of time specified in Schedule A (“l.lcenu Term™). JBL shalt deliver
to Customer the Products noted on Schedule A in CD or DVD format.
Customer may incorporate all or any portion of the Products in Customer’s test
tool, which will be sadminisiered by Customer in & secure testing facility, tither
in p:pedpcnml formet or on Cusiomer's System. The Products will not be
utilized in any mannet I'ur rumte luung While Customer may disclosc ils test
toals to L ' d testing , C shall not disclose
JBL s item bank Products to sny such designated testing center or 1o any third

(b) ll't‘ "8 test is administered vis C *s System, Customer will
uplosd, hesi, and display the Products solely on Customer’s System locaied a1
Customer's sddress noted above, for test edministration 10 tesi takets located in
the Territory in accondanee with the license terms end restrictions herein. The
responsibility for any and all cosis and exp ialed with C s
opertion of Cusiomer's System shall be bome exclusively by Cusiomer
Customer shall ai all times maintain sole and exclusive eantrol of the Products
hosied on Customer’s System and for the proper permissioning of access solely
to Authorized Users and Customer's suthorized test takers. Use of the Products
on {i) any other platform other than Customer's System, (i) mobile devices, or
(iii) any socia) metworking is strictly prohibited under this Agreement. [f
Customer's test is administered in poper/pencil format, Customer shall ensure
that all test materials are collected (rom all test-takery at ihe conclusion of each
test session and that no test materials are permitied (o leave the testing facility.
Customer will secure its testing facility usin; no less than generally accepled
indtstrym._. , including but not limi d to we of trined and gualified
resp sibd for itoring and Edemtifying any wtting
mueondua and teking appropriate action to ensure iest secunity.
(¢) Titles will be provided 1o Customer in PDF formal solely for Customer’s use
to validate Customer's test items. Any reproduction, distribution, displsy or
publicalion of all or any portion of any title is stricily prohibited.
{d) Customer shall no1 use the Products for any promolions] lesting, s a sote
criterion {or evalusting its applicants or employees, or for any purpose other
than as set forth herein. CUSTOMER ACKNOWLEDGES THAT THE
PRODUCTS DELIVERED TO CUSTOMER ARE NOT CERTIFICATION
TEST FORMS, BUT, RATHER, CONSIST OF ITEM BANKS THAT MAY
BE USED BY CUSTOMER FOR CUSTOMER'S DEVELOPMENT OF ITS
OWN TEST FORM(S). CUSTOMER REPRESENTS THAT CUSTOMER
SHALL NOT USE THE [TEM BANKS PROVIDED WITH THE PRODUCTS
AS A CERTIFICATION OR TESTING TOOL. ANY USE OF THE
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PRODUCTS AS A TEST FORM WILL BE A MATERIAL BREACH OF
THIS AGREEMENT AND THE LICENSE TERMS SET FORTH HEREIN
AND CAUSE FOR IMMEDIATE TERMINATION OF THE LICENSE
GRANTED HEREIN.

(¢} Customer and ils Authorized Users will not disclose the Products o any
third party, including but not limited 10, other agencics or testing entitics,
withowt the prior wiinten consent of JBL. All of Customer's desipnated tening
centers are under the ownership and control of Customer and Customer shall
enswe that each such tesling center complies wilh the terms contained herein,
Customer shall remain responsible and liable for the acts and omissions of each

- Authorized User and Customer’s designaied testing centers in connection with

this Agreement and shall require cach such Authorized User and designated
lesting center 1o egree to confidentiality provisions, restrictions, gnd terms of
use which are & Ieast 83 protective of Lhe Products a3 terms contained in this
Agteemett. Custoner shall supervise use of the Products by Authorized Users
and take reasonable measures to pootect ond salepuard the Products, including
through electronic sccurity measures, and will sllow only Authorized Users 10
access the Products, Customer shall not (and will 1ske ressonable steps 10
crsure Authorized Users do not) (i) copy, trensiste, disassemble, decompile, or
crente derivative works of the Products or any portion thercof, and (ii) ransfer,
loan, rem, lease, sell, distribute, or grant any rights in ey [omm in or 1o Products
of remove or obscure eny copyright or other propriciary rotice, labels or
proprictzry marks in any Products. Customer will prompty rotify JBL if
Customer becomes aware of any unauthorized zccess (o or use of the Products.
(1) Customer assumes full obligation for. and JBL disclaims any and all liability
in connection with (i) Customer's use of the Products hereunder; (ii}
Customer's grouping and ordering of items provided by the Products; (iii)
Customer's grouping and use of items provided by the Products with other
items and materials not pravided by JBL: and (iv) any modification made 1o the
Products by any party other than JBL.

(g) ALl Products are subject to copyright owned by JBL and Customer sgrees
nol to disclose any Product or portion thereol to Any pemn who is not m
Authorized User or authorized test teker. C
measures lo safeguard against impeoper shering or muﬂwnznd use of any
passwords, keys, or user names that permit Product access. JBL may terminate
the License by written notice (i) with immediate cffect if Customer infringes or
iiseppropricies any FBL imellectual pmpcﬂy rights (a3 defined in Section 4),
fails to secure the Producls on C ‘s Sy or in paper/pencil form, or
olherwise breaches any material License provision mumed in this Section 2,
or (i} if Customer (ails to cure any other mzicrial breach of this Agreement
within thiny (30) days afler receipt of written notice from JBL.

{h) As s condition of the License gmnted to Customer herein, and for purposes
of JBL"s improvernent and development of the items in its Produets, Customer
agrees (o provide 10 JBL a copy of each Customer developed test form which
incorpomites any flems from the Products, slong with & comesponding databmse
of all test responses, in anonymized, de-identified format. Such information will
be forwarded clecironically to JBL after Cusiomer’s has administered cach such
1est for & one month period. JBL will utilize such information salely for the
development and improvement of the items in its Products and will destroy
such information no later than sixty (60) days after {t was received by JBL. JBL
shall secure end proteel such information s Confidentis) Information of
Customer, in sccondance wilh Section 6, znd shall not disclose such
information, or any postion thercof, to any thind party,

{i) Upon the termination or cxpiration of this Agreement, and upon the
conclusion of each License Term, or in the event of an carlier License
terminalion under this Section 2, Customer shall make no further use of the
Products in any form and (i) immediately remove the Products from Customer's
Sysiem and from all of Customesr's testing and evaluation materiads. JBL
reserves the right to pcrlodlcally conduct en audit of Cusiomer’s operations and
records, sl & ly agrecable lime and at JBL's cost, solely to ensurc
Customer's complisnce with this Agreement,
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3. PROPRIETARY RIGHTS, Customer acknowledpes that JBL it the sale
and exclusive owner of all inellectual property rights in and 1o the Producis and
Titles ¢“JBL IP”) tnd, other than os expressly set forth in this Agreement, no
Yicense or other rights in or to the Products or Titles are pranted to Customer or
any Authorized User, and all such licenses and rights are hereby expressly
reserved by JBL. Custemer’s limited right 10 use such JBL [P shall be govermed
by the licensing, confidentindity, and other use restriciion provisions of Ihis
Agreement. Any modifications 1o Products made by Customer shall not in any
way aller or revise JBL's sole and exclusive ownership of oll JBL IP. IF
Cuslomer modifies any Product, Customer will nol asscrt any ownership or
proprictary rights to any porticn of the modificaiion that is taken or derived
from such Product and may not use eny emodilication thal includes eny portion
of & Product sfler termination of this Agreemenl. JBL reserves the right 1o seek
all legal and equitzble rights and remedics available to JBL for any Customer
use of JBL IP in violation of this Agreement. Notwithsianding the License
Term, JBL resérves the right to modify any portion of a Produet if, in JBL's
sole discretion, such modification is necessary, and, upon writien notificstion
from JBL, Custiomer shall prompily cease use of such portion of said Product
end replace it with the new, modilied version supplied by JBL. JBL reserves the
right a1 zny time 10 withdraw from the Products any item or pant of en ilem for
which it no longer retaing the night to publish, or which it has reasonable
grounds to believe inftinges copynpght, is defemstory, unlaw{ul, or otherwise
must be withdrewn for legal purp

4. WARRANTIES DISCLAIMERS. CUSTOMER ACKNOWLEDGES
AND AGREES THAT THE PRODUCTS AND TITLES ARE PROVIDED TO
CUSTOMER AS-1S, WITHOUT WARRANTY OF ANY KIND AND JBL
DISCLADMS ANY AND ALL WARRANTIES, EXPRESS OR IMPLIED,
INCLUDING WTTHOUT LIMITATION, IMPLIED WARRANTIES OF
MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE OR
THAT ANY PRODUCT, OR PORTION THEREOF, WILL BE ERROR
FREE. CUSTOMER UNDERSTANDS AND AGREES THAT THE
PRODUCTS ARE NOT TESTING OR CERTIFICATION TOOLS AND
HAVE NOT BEEN PSYCHOMETRICALLY VALIDATED TO BE
UTILIZED OR ADMINISTERED FOR SAID PURPOSES. CUSTOMER
ASSUMES SOLE RESPONSIBILITY AND LIABILITY FOR CUSTOMER'S
USE AND VALIDATION OF THE PRODUCTS IN CONNECTION WiTH
CUSTOMER'S DEVELOPMENT AND ADMINISTRATION OF
CUSTOMER'S TESTING, CERTIFICATION AND EVALUATION TOOLS
AND RELATED ACTIVITIES.

5. CONFIDENTIAL INFORMATION. The Panics agree that (i) this
Agreement, any Schedules, and the Products provided hereunder incorporale
confidential information of JBL, (ii} Customer’s test forms and responses are
the confidential informetion of Cusiomer, and (iii) cach party may receive or
tmve access 10 confidential and proprietary information (“Receiving Perty™) of
the other party ("Disclosing Party™), whether orally o in writing, that it marked
as conflidentia) or that should reasorably be understood to be confidentis) given
the neture of the inf ion ({collestively, “Conlidential Inf ion™).
Confidential Inft ion shall ot include any inft ion that can be shown
by the Recciving Pasty to be (i) generdly known to the public without breach of
any obligation owed to the Disclosing Pany; (ii) known to the Receiving Pary
prior to its discl by the Disclosing Party wilhout breach of eny obligation
owed 1o the Disctosing Pany; (iii) independentty devetoped by the Recciving
Party without any brezch of any obligation owed to Lthe Disctosing Party; or (iv)
received from a third party wilhout breach of any obligation owed lo the
Disclosing Perty. The Recciving Party shall not disclose any Confidentin
Information of the Disclosing Party for any purpose outside the scope of this
Agreement, except with the Discloting Party’s prior wrilten consent. Esch pasty
shall protect the Confidemiial Information of the other party in the seme manner
that il protects its own conlidential and proprictary information, bus in no event
lezs theen ensonable care. I Receiving Party is compelled by taw to disclose
Confidential Information of the Disclosing Pasty, it shall provide the Disclosing
Party with prior notice of such compelled disclosure (to the exient perrnitied by
taw) Each party reserves the right 10 seck injunciive relief, in sddiion 10 any
other remedics available st law, to protect its Confidential Information.

6. LIMITATION OF LIABILITY. UNDER NO CtRCUMSTANCE SHALL
JBL OR ITS DIRECTORS, OFFICERS, EMPLOYEES, OR AFFILIATES BE
LIABLE FOR ANY CONSEQUENTIAL, INDIRECT, SPECIAL, OR
INCIDENTAL DAMAGES OR LOST PROFITS, WHETHER FORSEEABLE
OR UNFORSEEABLE, ARISING OUT OF OR IN CONNECTION WITH
THIS AGREEMENT, NOTWITHSTANDING ANYTHING TO THE
CONTRARY HEREIN, IN NO EVENT SHALL THE AGGREGATE
LIABILITY OF JBL OR ITS DIRECTORS, OFFICERS, EMPLOYEES, OR
AFFILIATES EXCEED IN ANY ACTION OR PROCEEDING ARISING
OUT OF CR IN CONNECTION WITH THIS AGREEMENT THE TOTAL
AMOUNT THAT CUSTOMER ACTUALLY PAID FOR THE SPECIFIC
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PRODUCT WHICH IS THE SUBJECT OF SUCH ACTION OR
PROCEEDING.

7. MISCELLANEQUS
(s} No Agency. This Agreement does not create a partnership, franchise, joint
venture, agency, fiduciary, or employment relationship berween the Pantics.

{b} Force Majeure. Neither party shall be considered in breach of its
obtigations under this Agreement due to any failure 10 perfonn such abligations
arising out of causes beyand the reasonable control, and withoul the fauti or
negligence, of such party. Such causes shall not excuse Customer lrom paying
sccreed amounts due 1o JBL through eny available lawful means gcceptable 1o
IBL. IT any such causes conlinue 1o prevent or delay performance for more than
130 days, JBL may termtinmie this Agreement, effective immediately upon
nolice 10 Customer,

{¢) Notice. All notices or approvals required or permitied under this Agreement
shall be piven in writing tnd signed by the suthonized representatives of the Pastics
hereto, AJl such notices shall be hand delivercd or scnt to the Parties” respective
sddresses first set forth sbove or 1© cuch other address as cither party may
specify by writlen notice to the other. No failure or delny by cither party to
exercise any night or remedy specilied herein shall be construed as a carrent or
future waiver of such resedy or right, unless said waiver is in wriling.

(d) Amendments, This Apr nt may be superseded or modified solely by
written agreement signed by ths authorized representatives of both parties hereto,
which specifically acknowledges the exi: of this Agr and that it is
being superseded or modified by the terms of such subsequent written agreemernt,

(¢) Governing Law. This Agreement shall be govemed by the laws of the
State of New Hempshire. The parties specifically agree to exclude the United
Nations Convention on Contracts for the [memational Sale of Goods and the
Urniform Computer Information Trensaction Act in Lhe {orm adopted by any
siste from governing this Agreemenl and sny iransaciion between the partics
that may be implemented in connection herewith. All provisions of this
Apgreement that by their nature arc inlended 10 survive expination or lermination
shall survive,”

()  Assignment. Customer may not assign any of its obligstions, rghts or
remedies hereunder, in whole or in part, withoul the express written approval of
JBL.

{g) Reiricted Government Rights. The Products were developed solely at
private expense, contain “restricted computer sofiware” submitied with
restricied rights in sccordance with the US FAR 52.227-19 (s) through (c) of
the Commercial Computer Software License (Dec 2007) Clause and it
successors, and in all respects is proprictary data belonging to iBL andler its
suppliers. For US Department of Defense units, the Products wre considered
commercial compuier software in accordance with US DFARS 227.7202.3 and
its successors, and use, duplication, or disclosure by the US Govemment is
subject 10 the restrictions sct forth herein.

{h) Severability, If any count of competent jurisdiction determines that any
provision of this Agreement is illegal, invatid, or uncnforceable, the remaining
pravisions of this Agreement shall remain in ful) force and ciTect.

{i} Compliance with Law. Each party will comply with all spplicable and
laws, rules, regulations, and orders in its performance hercunder.

{j) Entire Agreemenl. The terms set forth hemin constitule Lhe entie
agreemen) between the Parties with respect 10 Customer’s License and use of
Product(s) and Titdes. This Agreememt shall override and replace al) terms
conuined in gny Customer purchase order sccepted by JBL. These erms
supersede and exclude all prics or p proposels, und wdings,
agn negoliztions, end rep ions, whether ore) or written, with
respect Lo the subject matter of this Agreement.

8. SCHEDULES
The following attached Schedules ere incorporated by reference into and made a
part of this Agreement:

Schedule A

IN WITNESS WHEREOF, the Parties have executed this Agreement.

Jones & Bartlett Leamning, LLC, by Ity authorized representative:
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Sighxture:
VamoTie  athy Esperti Director of Product Management
b 6R1/2022
reuﬁug. by represestative:
Slgontoe
Nmmemite: | Steven R. Lavoie, Director of Administration
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SCHEDULE A

This Schedule A {™his Schedute™) scts forth the Produets, and License Term for Customer's use of the JBL Products licensed to Customer. This Schedule is
subject to the terms of the JBL Fire Service ltems License Agreement between JBL and Customer 1o which this Schedule is attached (*Agreement™). Terms
used herein shall have the same meaning &5 set forth in the Agreemen, unless separately defined herein. In the event of any inconsistency between the terms
of the Agreement and this Schedule, this Schedule shall prevail,

I. Eroducts
In sccordance with ﬂ:e.!\gmcmnl. the following JBL Procucts are licensed to Customer for use during the License Term set forth in Section 2, below:

JBL Product

Fire Service ltern Banks for the following levels:
« FF land IVHM: Awareness and Ops
Fire Officer 1 and §1
Hazardous Materials: Awareness and Operations
Fire Instructor/Live Fire Training Instructor and Live Fire Training Instructor-in-Charge
Pumping Apparatus Driver/Operator
Fire Department Incident Safery Officer
Health and Safety Officer
Fire Investigator
TR: Rope (Chapter 5 and Rope)
Fire Officer Il and IV
HM; Technician and Incidem Command
Fire and Life Safety Educator
TR: Trench
TR: Common Passenger Vehicle
TR: Water
Facility Fire Brigade
Witdland FF

. License Term
The Customer's License Term shall begin upon approved and shall terminate on June 30, 2024
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