THE STATE OF NEW HAMPSHIRE
NEW HAMPSHIRE BALEOT COMMISSION

In Re: Town oﬁ Newmarket
Town Council Election Held on May 11, 1993

NOTICE OF DéCISION
Procedural B%ckground

This 1is a Petition filed ﬁ& John "Jack" Fitzgibbon, a
candidate for Town Council, reqéesting that the Ballot Law
Commission declare the Town Counéil election for the Town of
Newmarket held on May 11, 1993 to be void and seeking a new
election.

Facts

Based on the testimony presénted by Mr. Fitzgibbon, Paul
Dietterle, Ron Lemieux, Town Moderétor, and Judy M. Harvey, Town
Clerk, and Jennie Grj;swold, the éfollowingn facts appear vto be
largely undisputed. As a result of an error made by the printer,
the ballot for the Town Council eléction erroneously informed the
voters to vote for any two candidates. In fact, three positions
were open and the ballot should havékinformed the voter to vote for
any three candidates. After 84 bailots had been cast, the error
was discovered and Town officia;s attempted to rectify the
situation. The method selected wés to segregate the 84 ballots
cast and to attempt to contact tﬁe 84 voters who had voted to
inform them of the error and their éight to return to the polls to
cast a totally new ballot. The uﬁcast ballots were modified to
correct the error. Elgction officials werg‘ablg to contact 8? of
the 84 voters. Of the;82 contacted; 19 chose not to retu;n to the

polls to vote a second time. The 84 ballots that were sequestered
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were not counted for any race. Comp?icating matters further, there
were 13 absentee ballots cast wﬁich apparently contained the
erroneous instruction. In spite of ?he error, the absentee ballots
were counted toward the Town Counciffrace, apparently on the theory
that it would be impossible for pers?ns casting absentee ballots to
come to the polls and vote a second‘time.

There was evidence presenéed that indicated that an
"agreement" to accept the final véte tally and not contest the
election may have been reached be#ween the candidates after the
error was discovered. Although Mr. fitzgibbon acknowledged that he
initially concurred with this uéderstanding, he subsequently
changed his mind after he had been éontacted by a number of voters
who felt that the election was illeéal. Although it is undisputed
that some understanding was apéarently reached between the
candidates, it is not clear thaté all of the candidates fully
understood the ramifications of thé agreement, particularly with
respect to the absentee ballots, aéd it is not at all clear that
any such agreement, even if it was?reached with full knowledge of
the facts, would be binding on the;Ballot Law Commission which is
charged with the responsibility of ﬁreserving the integrity of the
election process. '

The results of a recount heldéby the Town after counting the
ballots in the method described ab&ve, was as follows:

Paul Dietterle 376

"Jack" Fitzgibbon 368




Jennie Griswold 391
David Halloran 433
Decision

Pursuant to the provisions éf RSA 665:7, the Ballot Law
Commission is charged with the respansibility to hear and determine
all disputes involving alleged violétions of New Hampshire election
laws of a non-criminal nature. Thére is no evidence in this case
of any criminal wrongdoing. The;errar in preparation of the
ballots appears to have been madernintentionally by the printer
and was simply not noticed by eléction officials until it was
brought to their attention after the polls were open. As soon as
election officials were informed% of the error, the election
officials contacted the Secretéry of sState's office for
instructions and acted diligently ﬁnd in good faith to attempt to
rectify the mistake. Although with ihe benefit of hindsight, there
were other ways that the situation:hight have been handled, there
was probably nothing that could ?ave been done to completely
rectify the situation, particularlf with respect to the absentee
ballots.

With respect to the issue of the understanding that was
allegedly reached between the candidates, it is unnecessary for the
Ballot L.aw Commission to determine Qhether such an agreement was in
fact made and whether, if such an agreement was made, it was
entered into freely by the candidaées with full knowledge of the
facts. The election process is govérned by New Hampshire law, RSA

652-671. As stated above, the Ballot Law Commission is charged
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with the duty to determine all disputes involving alleged
violations of New Hampshire eleétion laws. The Ballot Law
Commission finds and rules that aby such agreement between the
candidates would not be binding on éhe Ballot Law Commission if it
determines that a violation of Ne& Hampshire election laws has
occurred. Accordingly, the Baliot Law Commission finds it
unnecessary to determine whether aq agreement was reached between
the candidates and declines to do éo,

From the evidence presented, it is clear that 13 absentee
ballots were cast by voters who weﬁe not informed that they had a
right to vote for three vacancies for the Town Council. It is also
clear that of the 84 voters who castéballots prior to the discovery
of the printing error on the bal?ot, two voters could not be
contacted and 19 voters who were con%acted were either unwilling or
unable to return to the polls to vote. The failure of ballot to
inform these voters of their right to vote for three candidates for
Town Council was a violation of New Hampshlre election laws.

Based on the results of the ;ecount, it would appear that
David Halloran had a sufficient nhmber of votes to be elected
regardless of how the voters who wére not properly informed might
have cast their votes. For this reason, the Ballot Law Commission
declares that Mr. Halloran was properly elected to one of the
positions on the Town Council and;may be sworn into office and
assume his duties immediately. With respect to the remaining
candidates, it would appear that thé results of the election could

have been affected by the failure to properly inform the voters.
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A¢cordingly, the Ballot Law Commassion orders that a run-off
election be held for the remaining two vacancies on the Town

Council between Paul Dietterle,

? Jack" Fitzgibbon and Jennie
Griswold not later than the seconééTuesday of November, that the
Supervisors of the Checklist meet on the Saturday 10 days prior to
the election to allow new voters to register and that the polls
shall be open the same hours as the previous election.
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