
JUN14'22 Anl0!50 RCMD

STATE OF NEW HAMPSHIRE

DEPARTMENT of NATURAL AND CULTURAL RESOURCES

DIVISION of PARKS and RECREATION

BUREAU OF TRAILS

172 Pembroke Road Concord, New Hampshire 03301
Phone:(603)271-3254 Fax:(603)271-3553 E-Mail: nhtrails@dncr.nh.gov

51^

June 7, 2022

His Excellency, Governor Christopher T. Sununu
and the Honorable Council

State House

Concord, New Hampshire 03301

REQUESTED ACTION

Pursuant to RSA 215-C:2, 111, Bureau Responsibilities, authorize the Department of Natural and Cultural
Resources, Division of Parks and Recreation, Bureau of Trails (Department) to enter into Memorandum of
Agreement (MOA) with the Off Highway Recreational Vehicle (OHRV) club and at the property listed
below for the purpose of developing, maintaining, and managing public OHRV trails for a 5-year period
effective upon Governor and Council approval through June 15, 2027. No State Funding is required.

Snowmobile Club Property Name

Mt. Pisgah ATV Club Pisgah State Park

EXPLANATION

This MOA authorizes the OHRV club to maintain designated OHRV trails on behalf of the Department to
protect and the preserve the landscape. The Bureau of Trails relies on its OHRV volunteers to help
maintain miles of OHRV trails. All trails are maintained under the provisions of Chapter 8500, Bureau of
Trail Use Rules.

The Attorney General's Office has reviewed and approved this agreement as to form, substance, and
execution.

Respectfully submitted, Concurred,

Philip A. Bry
Director

ih L. Stew

Commissioner



MEMORANDUM OF AGREEMENT

for HAY 18 282P
MT. PISGAH ATV CLUB

at

PISGAH STATE PARK

Pursuant to New Hampshire RSA Chapter 215-A Off Highway Recreational Vehicles (OHRV), and under
the provisions of Chapter Res 8500 Bureau Trail Use Rules, this Memorandum of Agreement (the MOA)
is entered Into between the New Hampshire Department of Natural and Cultural Resources, (the
STATE and DNCR), with a principal mailing address of 172 Pembroke Road. Concord. NH 03301, and
the Mt. Pisgah ATV Club, (the CLUB), P.O. BOX 234, Winchester, NH 03470, for the purpose of
developing, maintaining and managing public ohrv trails owned by the STATE on property known as
Pisgah State Park In Winchester NH, Hinsdale NH, and Chesterfield NH, (the PROPERTY'S), as agreed
to herein.

WHEREAS, Pisgah State Park, property's owned by the State of NH, and under the administration of the
Department of Natural and Cultural Resources (DNCR), is open to public use and managed for multiple
uses and resource values, including ohrv use; and

WHEREAS, the Division of Forests and Lands, pursuant to RSA 227-G, has the responsibility for the
management of all state-owned forestlands, and to cooperate with the Division of Parks and Recreation
in promoting recreational use of slate-owned forestlands; and

WHEREAS, the Division of Parks and Recreation, pursuant to RSA 216-A, has the responsibility for
recreation, development and management of state-owned parks and forests, and to cooperate with the
Division of Forests and Lands in the joint promotion of forest recreation and forest management of state-
owned forestlarids; and

WHEREAS, the Division of Parks and Recreation - Bureau of Trails, pursuant to RSA 215-A:3. is
responsible for establishing and administering ohn/ trails In cooperation with other State agencies and
private interests for the public benefit, administering funds for the development and maintenance of ohrv
trails, and working with organized trail clubs in support of the sport; and

WHEREAS, the CLUB is a recognized non-profit group in good standing with the Secretary of State,
whose purpose is to maintain and monitor designated ohrv trails on behalf of the Slate to protect and

preserve the landscape;

WHEREAS, the CLUB has requested permission to maintain specific trails on the PROPERTY for public
snowmobile use;

NOW THEREFORE, the parlies agree as follows;

1) TRAIL. The parties agree to work cooperatively In providing and maintaining, through
environmentally sound action, a safe, funcllonal, attractive and user-friendly ohrv trail system
(the TRAIL) over existing ways on the PROPERTY(s), as depicted on the attached map(s).
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2) TERM. The term of this MOA shall be for five (5) years from the date of Govemor and Council
approval through (the TERM).

3) RIGHTS GRANTED. During the TERM, the STATE grants to the CLUB, in cooperation and
coordination with the STATE, non-exclusive rights to operate, manage, maintain and use the
TRAIL; and to honor the public tight to use the TRAIL The TRAIL shall be open to the public for
ohrv use as defined in RSA 215-A, and for other non-motorized uses, and shall not be limited to

use by members of the CLUB only.

"Non-exclusive' access and use granted herein, or by any other permit or agreement between the
parties, is a privilege for access to and use of said PROPERTY and TRAIL; and does not represent
nor imply a real property interest in the PROPERTY and TRAIL for which the STATE shall reserve

for itself control and ail rights and privileges.

4) COMPLIANCE WITH OHRV AND TRAIL-RELATED LAWS AND REGULATIONS. This MOA
and the use of ohrvs on the PROPERTY shall be in accordance vrith New Hampshire laws and
State rules, regulations and policies pertaining to such use. as may be amended. Current
applicable laws, rules, regulations, and policies regarding ohrv use are made part of this MOA by
reference. The term "ohrv' is defined in RSA 215-A: 1.

5) RESOURCE AND USE PROTECTION. The CLUB shall work cooperatively with the STATE to
mitigate the impact of the TRAIL on natural, historical and cultural resources, and other uses of

the PROPERTY, as authorized by the STATE.

6) STATE OPERATIONS AND NOTIFICATION. The STATE, and Its agents, reserves its right to
enter the PROPERTY with persons and equipment for purposes of maintaining the TRAIL and
PROPERTY at any time, at its discretion.

a. The STATE, through its regional forester, agrees to provide written notification to the CLUB,
no less than one week in advance of any proposed maintenance, management, and forestry
activities that wiD occur on or within close proximity to the TRAIL, and impact its use or

maintenance, in order to coordinate a temporary reroute or closure of the TRAIL and

notification to the public of said reroute or closure.

b. In a non-emergency situation, The STATE shall notify the CLUB in writing no less than one
(1) month in advance, prior to a permanent planned closure or relocation of the TRAIL.

7) EMERGENCY TRAIL CLOSURE. The STATE maintains its right to dose or relocate the TRAIL,
or portions thereof, during an emergency situation such as, but not limited to, any of the conditions
listed below. The STATE shall inform the CLUB of an emergency TRAIL closure or relocation, as

soon as practicable.

a. Weather conditions that make the TRAIL unsuitable for ohrv use;

b. Public safety that is endangered due to TRAIL conditions;

c. Use of the TRAIL that is resulting in significant degradation of surface waters;
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d. Damage to the TRAIL that may occur due to heavy rain, mud, or other condition;

e. Use of the TRAIL that is resulting In significant unauthorized chrv use on the remainino
PROPERTY; or ^

f. Any other reason that would cause public safety or environmental concems that is
sufficient to close the TRAIL to chrv use. as determined by the STATE.

0) TRAIL MAINTENANCE. The CLUB agrees to assist the STATE with the maintenance of the
TRAIL. Maintenance shall include, but not be limited to. signage, routine inspection, installation,
repair, and replacement of bridges and culverts, removal of rocks and stumps, placement of
gravel and natural fill, smoothing the trail surface, installation of broad based dips, water bars
and ditches, removal of fallen trees, cutting back vegetation encroaching on the TRAIL to assist
with safe winter grooming practices, and grooming of the TRAIL.

a. The CLUB may apply for Granl-ln-Ald (GIA) and/or Recreational Trails Program (RTP)
grant funds in order to complete maintenance of the TRAIL. The CLUB is also permitted to
solicit and receive donations on behalf of, and for use in, the maintenance of the
PROPERTY. Third party donations shall not constitute a claim or interest within the
PROPERTY. The CLUB shall notify all donor(s) of this policy in writing.

b. The STATE agrees that the CLUB is a maintenance partner of the STATE, and as such,
the STATE agrees that the CLUB shall not be responsible for providing repairs on the
PROPERTY caused by unexpected catastrophic events, natural or otheiwise. damages
caused by others, major TRAIL damages, or impacts caused by the public use of Ihe
TRAILS. Such significant repairs would be done in partnership between the parties,
including, but not limited to, shared labor, materials, and expenses.

c. The CLUB agrees to maintain all necessary safeguards for the safety of the public and
CLUB volunteers. The CLUB shall not be liable for personal injury or property damage
from construction, maintenance, or (rail improvements for public recreational use, pursuant
to RSA 508:14, II. in the absence of gross negligence or willful or wanton misconduct.

d. The CLUB agrees to maintain a record of all persons involved In volunteer work on the
PROPERTY. Said record will contain ihe volunteer's full name, dates and hours of
volunleer work, and type of volunteer work performed to enable the orotections under
RSA 508:17.

e. The CLUB agrees to maintain all equipment, to include but nol be limited to. chainsaws.
handsaws, limb saws, excavators, backhoes. rock rakes, graders, groomers. and drags!
utilized for trail work on the PROPERTY, in proper operating condition with all safety
devices functioning.

f. The CLUB agrees that volunteers must use. at a minimum, the following Personal
Protecdve Equipment (PPE) when uliiizing a chainsaw for trail work: Hardhal, Ear
protection. Leather gloves. Eye or face screen protection. Long sleeve tops. Long pants
and cut resistant chaps that extend from waist (o top of boot, and Non-skid boots with lug
soles and steel toe or composite toe protection.

g. All TRAIL maintenance activities done by the CLUB, other than routine trail brushing and
grooming, shall be pre-approved by the STATE through its regional forester. Any and all
structural Improvements fixed or permanently installed on the PROPERTY by the CLUB or
Its subcontractors, shall vest, free and clear and without cost, to the STATE upon project
completion. The STATE reserves the right to terminate this MOA if the CLUB carries out
any unauthorized work on the PROPERTY.

Page 3 of 8



h. The CLUB agrees to work cooperatively with the STATE to do such things, as are
reasonably necessary and practicable. Including the use of gates and barriers and
appropriate official signs, to keep snowmobile use on the TRAIL and to restrict access by
vehicles other than ohrvs.

i. The CLUB agrees, from TRAIL setup in the fall through sign retrieval In the spring, to
maintain the TRAIL in a litter-free condition and shall promptly dispose of all litter, trash,
and manmade debris associated with ohrving in a proper manner and offsite.

9) CHAINSAW CERTIFICATION. Beginning on December 1, 2022, and continuing through the full
term of this MOA, no CLUB volunteer may operate a chainsaw while engaged in trail work on the
PROPERTY unless the volunteer first:

a. Completes a DNCR chainsaw safety course and receives certification therefor; or

b. Provides a copy of such certification from another acceptable trainer.

Information on DNCR chainsaw training is available from the Bureau of Trails.

10) TRAIL SIGNAGE. The CLUB agrees to adequately mark the TRAIL to indicate the location of
the TRAIL, to assist in restricting ohrv use to within the designated TRAIL corridor, and to post
any other restrictions to TRAIL use, in accordance with the "Trail Signing Handbook," published
by NH Bureau of Trails, or any succeeding standards.

a. All spur, side or connecting trails shall be posted to indicate that snowmobile access and
use thereon is prohibited.

b. if possible, all TRAIL signage shall be placed on signposts. If not possible, any signage
posted on trees shall be done with aluminum nails.

c. Permanent signposts and signs shall only be installed with written approval from the
STATE regional forester.

d. The CLUB agrees to remove non-permanent signage as soon as the season ends, as
conditions allow, but no later than June 1".

11) MONITORING TRAIL USE. In cooperation and consultation with the STATE, the CLUB shall
monitor ohn/ usage on the TRAIL to ensure that the ecological condilions are not substantially
diminished or degraded by snowmobile use and that snowmobile use is limited to the designated
TRAIL and is done In compliance with current State laws, administrative rules and this MOA.

The STATE and the CLUB agree to meet at least annually, before November 15. and more often
at the request of either party, to discuss snowmobile use issues that may develop and to

consider TRAIL management options.

12) END OF YEAR REPORT. The CLUB shall submit an End of Year Report (the REPORT) to the

STATE, due by each May V'. The REPORT shall include, but not be limited to, the following:

a. Record of the previous year's maintenance activities, including hours of contracted and
volunteer work, materials and maintenance costs, and funding sources, both State grant-
funded and other funding source; and

Page 4 of 8



b. The REPORT shall be reviewed and approved by the STATE within thirty (30) days of
submission. Issues, if any. rendering the REPORT unacceptable to the STATE, shall be
resolved between the STATE and the CLUB. In the event the parties cannot agree on a
final REPORT that is acceptable to the STATE, the TRAIL may be closed by the STATE, at
its discretion.

13) INSURANCE. The CLUB shall, at its sole expense, obtain and continuously maintain in full
force general liability insurance against all claims of t>odily injury, death or properly damage, in
amounts of not less than $1,000,000 per occurrence and S2.000.000 aggregate or excess. The
CLUB shall list the STATE as additional insured and as a certificate holder, and shall provide the
STATE with a certificatefs) of insurance for all insurance required under this MOA.

14) INDEMNIFICATION / LIMITATION OF LIABILITY. Unless otherwise exempted by law the
CLUB

Shall indemnify and hold harmless the STATE, its officers and employees, from and against any
and all claims, liabilities and costs for any personal injury or property damages, patent or
copyright infringement, or other claims asserted against the STATE, its officers or employees,
which arise out of (or which may be claimed to arise out of) the acts or omission of the CLUB, or
subcontractors, including but not limited to the negligence, reckless or intentional conduct. The
STATE shall not be liable for any costs incurred by the CLUB arising under this paragraph.
Notwithstanding the foregoing, nothing herein contained shall be deemed to constitute a waiver
of the sovereign Immunity of the STATE, which immunity is hereby reserved to the STATE. This
covenant shall survive the termination of this Agreement.

The STATE and CLUB are entitled to the protections of RSA 508:14. RSA 508:17. and RSA
215-A: 5-C, and RSA 212:34. and any other statutory liability protections. The CLUB shall
defend and indemnify and save the Stale of New Hampshire harmless for any liability, damage,
loss, cost or expense caused by the CLUB and/or its agents' for injury to persons or property
arising out of, or incidental to, the use of the TRAIL, as herein permitted.

15) CLUB'S RELATION TO THE STATE. In the performance of this MOA the CLUB is in all
respects
an independent contractor, and is neither an agent nor an employee of the STATE. Neither the
CLUB nor any of its officers, employees, agents or members shall have authority to bind the
STATE or receive any benefits, workers' compensation or other emoluments provided by the
STATE to its employees.

16) The CLUB understands and accepts the risks, hazards, and dangers inherent in carrying out any
duties and responsibilities of volunteer activities hosted by the CLUB. The CLUB agrees for
itself, its officers, agents, employees, members, volunteers and its heirs and assigns, to release
and hold harmless, defend and indemnify the State of New Hampshire and DNCR, its officers,
employees, and volunteers, from and against all claims, demands, actions, and causes of action
as a result of personal injury, death, or property damage sustained by the CLUB or by others
due to the CLUB's volunteer activities.

17) The CLUB shall be solely responsible and liable for its officers, staff, members, volunteers,
subcontractors, guests, and its operations, programs, and all other associated activities
conducted on the TRAIL and within the PROPERTY. The CLUB shall ensure that its officers,
staff, members and volunteers are properly trained, certified and licensed to carry out all CLUB
activities, in accordance with current safety and operating standards, practices and conduct
necessary for the proper execution of its activities. The CLUB shall comply with any additional
or specialized training required by DNCR. as specified in the REPORT, Special Use Permit(s),
or any other agreement between the parties.
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18^ CONDITIONAL NATURE OF AGREEMENTS. Notwithslanding any provision of this MOA to the
contrary, all obligations of the STATE herein, including, without limitation, the continuance of
payments herein, are contingent upon the availability and continued appropriation of funds
affected by any state or federal legislative or executive action that reduces, eliminates or
otherwise modifies the appropriation or availability of funding for this MOA and any associated
REPORT(s). in whole or in part. In no event shall the STATE be liable for any payments
hereunder in excess of such available appropriated funds. In the event of a reduction or
termination of appropriated funds, the STATE shall have the right to withhold payment until such
funds become available, if ever, and shall have the right to reduce or terminate the activities
under this MOA immediately upon giving the CLUB notice of such reduction or termination. The
STATE shall not be required to transfer funds from any other account or source to CLUB in the
event funds earmarked under this MOA are reduced or unavailable.

19) DISPUTES. Prior to the filing of any formal proceedings with respect to a dispute, the parly
believing itself aggrieved shall call for progressive management involvement in the dispute
negotiation by written notice to the other party. The parties shall use all reasonable efforts to
arrange personal meetings arKl/or telephone conferences as needed.

201 FINAL AUTHORITY. The CLUB shall comply with all reasonable requests made by the STATE.
The decision of the DNCR Commissioner relative to the proper performance of the conditions of
this fwlOA shall be final and conclusive as to each matter not covered in the MOA. and questions
that may arise in connection with the privileges granted, and also as to each matter which is not
clearly covered herein.

211AMENDMENTS. This MOA may be amended in writing through mutual agreement by the
STATE and the CLUB.

221TRANSFERABILITY. The CLUB, upon written approval from the STATE, may transfer its rights
to another qualified non-profit group under this MOA, if it is determined that the CLUB is no
longer able or willing to abide by the terms and conditions of this MOA. In the event that the
CLUB terminates its duties under this MOA and this MOA is not transferred, the DNCR
Commissioner shall make the final determination as to whether to continue or not continue
snowmobile use on the PROPERTY.

23) TERMINATION. The CLUB may terminate the MOA with a 30-day written notice to the STATE.
The DNCR Commissioner may terminate the MOA at his/her discretion, with 30 days' written
notice to the CLUB at any time.

24) CHOICE OF LAW AND FORUM. This MOA shall be governed, interpreted and construed in
accordance with the laws of the State of New Hampshire, and is binding upon and inures to the
benefit of the parties and their respective successors and assigns. The wording used In the MOA
is the wording chosen by the parties to express their mutual intent, and no rule of construction
shall be applied against or in favor of any party. Any actions arising out of this MOA shall be
brought and maintained in New Hampshire Superior Court, which shall have exclusive
jurisdiction thereof.

[SIGNATURE PAGE TO FOLLOW.]
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IN WITNESS WHEREOF, the parlies herclo have sei iheir hands on ihc dale herein wriiten.

CLUB - ML Pisgah ATV Club

Bv: ./jfl/i
Duty Mimorized

Todc/page, President
Oat

STATE - New Hampshire Department of Natural and Cultural Resources

By; 6/13/2022

rah L. Stewart. Commissioner Date

Department of Natural and Cultural Resources

Philip A.

Division

irector

Recreation

rye

Par

By:

Dale

Patrick D. Hackley, Director
Division of Forests and Lands

Date

Approved as form, substance and execution:

Michael 9L. Haley. Attorney Date
OFFICE OF THE ATTORNEY GENERAL

Approved by the Governor and Council on: ,  Item #:

CR/mm/MRH/tH-081921
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All notices pursuant to this MOA should be provided to the follov/ing parties.

Todd Page. President
Mt. Pisgah ATV Club
P.O. Box 234
Winchester. NH 03470

Patrick Hackley. Director
Division of Forests and Lands
172 Pembroke Road
Concord, NH 03301

Regional Forester
Division of Forests and Lands
629B Main St.
Lancaster, NH 035B4

Phil Bryce. Director
Division of Parks and Recreation
172 Pembroke Road
Concord, NH 03301

Craig Rennie, Chief
Bureau of Trails
172 Pembroke Road
Concord, NH 03301

Shawn Violette, District 3 Supervisor
Bureau of Trails
603-419-9827
Shawn.P.Violette@dncr.nh.gov
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A^CMCf CERTIFICATE OF LIABILITY INSURANCE DATE (luuuymv)

04/28/2022

THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND CONFERS NO RIGHTS UPON THE CERTIRCATE HOLDER. THIS
CERTIFICATE DOES NOT APHRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE POLICIES
BELOW. THIS CERTIFICATE OP INSURANCE DOES NOT CONSTtTUTE A CONTRACT BETWEEN THE BSUIN6 iNSURER(SK AUTHORIZED
REPRESENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLDER.

IMPORTANT If tho eortlfleats hoWor Is in ADDITIONAL INSURED, ths poOcydss) must hsvs ADDfTIONAL INSURED provisions or bs sndorssd.
If SUBROGATION IS WAIVED, suftisct to ths Mms tnd condHloos of ths poHey, ctrtaln policies may rtquirv an endorsamenL A statameRt on
tMs certificate does not confer rtghts to ths certificate holder In Beu of such endorsemai^s). '

pROoucen

Hadiocfc Group - Seal (nsurance

ISO Old County Road

Utilelon NH 03581

Nancy Sisaon

(803)444-5500 (803)444-0127

Saa—■ NANCYOBestlnsurBnce.net

iNSURenflnAFFonomo coveuoc NAICS

iNsunenA Concord Gentrai Mutual Insurance Co 20672

srauRSD

Ml Pitgati Atv Club Inc
PoBox2M

Winchester NH 03470-0234

wsunena

MSURERC

Msueeno

IKSURESe

WSURERP

COVERAGES CERTmCATE NUMBER: CL2242B0299B REVISION NUMBER:
THIS IS TO C&KIU-y THAT THE POUCIES OF INSURANCE USTED BELOW HA\^ BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POUCY PERIOD
MOiCATEO. NOTWTKSTANDINO ANY REQUIREMENT. TERM OR CONOmON OF ANY CONTRACT OR OTHER DOCUMENT VMTH RESPECTTO WHICH THIS
CERTIFICATE MAY BS ISSUED OR MAY PERTAIN, TTM INSURANCE AFFORDED BY TIC POLICIES DESCRIBEO HEREIN IS SUBJECT TO Aa THE TERMS.
EXCLUSIONd AND CONDITIONS OF SUCH POLICIES. UMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS.
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CERTIFICATE HOLDER CANCELLATION

NH DEPARTMENT OF NATURAL S CULTURAL RESORCES.

BUREAU OF TRAILS. GSA PROG

172 PEMBROKE RD

CONCORD NH 03301
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