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TR o o v
Her Excellency, Governor Margaret Wood Hassan

And the Honorable Council S‘ / Sy
State House D¢ € Jourte

Concord, NH 03301

Your Excellency and Members of the Council:

REQUESTED ACTION

Authorize the Department of Justice to amend a retroactive sole source contract with Dr.
Carolyn Kappen, Bronx, NY (vendor #163644) approved by the Governor and Council on April 18,
2012, item #42, to serve as a substitute medical examiner, by increasing the contract by $1,993.03 from
$15,000 to a new total of $16,993.03 to conduct autopsies as needed in the absence of the State Medical
Examiner and the Deputy Chief Medical Examiner, effective the date of Governor and Council
approval. 100% General Funds.

Funding is available in the Department of Justice, Office of the Medical Examiner, account
#02-20-20-200510-2614, as follows:

Class Description SFY ‘12
234-500234 Autopsy Expense $1,993.03
EXPLANATION

This agreement is sole source because medical examiners represent a small community and
it is very difficult to find substitutes who are readily available to serve as a Deputy Medical
Examiner on an occasional basis. The retroactivity status of this request is because Dr. Kappen
actually performed more autopsies during the coverage period than what was projected,
exceeding the original contract amount by $1,993.03. This request is to reimburse Dr. Kappen for
the remainder owed to her for the services performed.

The Attorney General is authorized, pursuant to RSA 611 B:4 and RSA 7:12, to employ such
persons as are reasonably necessary to assist the Chief Medical Examiner (CME) in the performance of
his duties.

Telephone 603-271-3658 + FAX 603-271-2110 + TDD Access: Relay NH 1-800-735-2964



The CME is required, pursuant to RSA Chapter 611 and 611-B to perform autopsies in cases of
suspicious deaths. The investigative exigencies in such cases require prompt availability of qualified
medical examiners to perform the autopsies. Past experience indicates that the CME or the Deputy
CME was available to perform nearly 95% of the approximately 500 autopsies performed each year.
When the press of other business renders the CME and the Deputy CME unavailable, additional medical
examiner support is required to ensure that timely autopsies are performed competently.

Please let me know if you have any questions concerning this request.

Your consideration is greatly appreciated.

Respectfully subspitted,

27200

Michael A. De
Attorney General

MAD/k
#856557



STATE OF NEW HAMPSHIRE
DEPARTMENT OF JUSTICE
CONTRACT AMENDMENT

This amendment (hereinafter called the Amendment) is by and between the Department of
Justice and Dr. Carolyn Kappen (hereinafter called the Contractor).

WHEREAS, pursuant to an Agreement (hereinafter called the Contract), approved by the
Governor and Council on April 18,2012, item #42, the Contractor agreed to perform certain
services upon the terms and conditions specified in the Contract, and in consideration of
payment by the Department of Justice of certain sums specified therein:

WHEREAS, pursuant to the provisions of paragraph 18 of the Contract, the Contract may be
amended, waived or discharged by written instrument executed by the parties thereto;

WHEREAS, the Contractor and the Department of Justice have agreed to amend the Contract
in certain aspects;

NOW THEREFORE, in consideration of the foregoing, and the covenants and conditions
contained in the Contract, and set forth herein, the parties hereto do hereby agree as follows:

1. Amendment and Modification of Contract

The Contract is hereby amended as follows:

A. General Provisions, Block 1.8, Price Limitation: Increase the contract price
limitation by $1,993.03 from $15,000 to a new total of $16,993.03.

2. Effective Date of Amendment

This Amendment shall take effect upon the date of approval by the Governor and
Council.

3. Continuance of Agreement

Except as specifically amended and modified by the terms and conditions of this
Amendment, the Contract and the obligations of the parties hereunder, shall remain
in full force and effect with the terms and conditions set forth herein.



IN WITNESS WHEREOF, the parties set their hand as of the day and year first
above written.

D U llllippen - i1z
Date

Dr. Carolyn Kappen
Contractor Name

Director of Administration

Appro’}:d b%Attorney ncral (F(}rm Substance and Execution)
 /23)03

Attorney Date




LN M. RICE

DEPUTY £aTTOENLEY GENETLRAL

MICHAEL A DELANEY

SITTORNET FUNER L

His Excellency Governor John H. Lynch
And the Honorable Council

State House

Concord, NH 03301

REQUESTED ACTION

Authorize the Department of Justice to enter into a sole source contract with Dr. Carolyn
Kappen of Bronx, NY 10461, (Vendor #163644) 25 a substitute medical examiner for a totel not to
exceed $15,000 to conduct autopsies a3 needed in the absence of the State Medical Examiner and the
Depury Chief Medical Examiner, to be effective upon Governor and Council approval through August
31, 2012. 100% Genera!l Funds.

Funding is available in account £02-20-20-200510-2614, Department of Justice, Officz of the
Medical Examiner as follows:

Class Descrintion SFY ‘i3
234-500234 Autopsy . $15,000
EXPLANATION

The proposed agreement is a sole source agreement with Dr. Carelyn Kappan, of Bronx,
NY to perform autopsies and related services. This is a sole source request because medical
examiners represent 2 small community. Medical examiners who are readily available to serve in
that capacity on an occasional basis are rare. Dr. Andrew has nonetheless identified Dr.Kappen
as a highly qualified individual who is available on short notice, is highly competent and provides
strong and credible opinions.

The Attorney General 1s authorized, pursuant to RSA 611-B:4 2nd RSA 7:12, to employ such
persons as are reasonably necessary to assist the Chief Medical Examiner (CME) in the performance of
his duties.

The CME is required, pursuant to RSA Chapter 611 and 611-B to perform autopsies in cases of
suspicious deaths. The investigative exigencies in such cases require prompt availability of qualified
medical examiners to perform the autopsies. Past experience indicates that the CME or the Deputy

Telephone 603-271-3658 +« FAX 603-271-2110 = TDD Access: Reley NH 1-800-735-2964
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Please let me know 1f you have any questions concerning request.

Your consideration is greatly appreciated.

Respectfully submitted,

MAD/k
7732588




Substituie Miadical Examiner

AGREEMENT
The State of New Hampshire and the Contractor hereby mutually agree as foliows:

GENERAL PROVISIONS
1. IDENTIFICATION.

s T ey oy e e . PR

o T e : FUL\;M NUNME LR P37 ¢ vezrsion LA

1.1 State Agency Name 1.2 State Agency Address
Department of Justice f 33 Capital Street, Concord, NH 03301
1.3 Contractor Name 1.4 Contractor Address
Carolyn Kappen, M.D. ‘ 1177 Van Nast Ave. Ant, 2, Bronyx, NY 10451
1.5 Contractor Phone 1.5 Account Number 1.7 Completion Date 1.8 Price Limitation
Number '
@7) 199308 ‘ | ] August 31,2012 $15,000 \
1.9 Contacting Officer for State Agency 1.10 Siate Agency TeIDpHona Number ’{
Dr. Thomas "ncrew- | . 3) 271-1235 !
1.11 Contractor Sicnature 1.12 Name and Titlre of Contractor Signatory |
MW{QJHD{/L/M o Carolyn Kappen, MD

1.13 Acl:now]edgsment: State of County of rb
~ b 14IAYE

On 5‘ 5\ , before the undersigned officer, personally appeared the person identified in block 1.12, or satisfactorily
proven (o be the psrson whose name is signed in block 1.11, a'ld acknow 1eu~c*ad &.at s/he executed this document in the capacity
indicated in block 1.12.

2 W ek e Poa TN
1.13.1 Slgnatu Or N lgupwawp s el f the Pea \\q‘)\(\ \J&_ /x_d,v)\y
Nolary Public - Stale of New York "
NO.OMizé) 71267 ’
Qualified In Brony
[Ssa]] My Comminion Ex’)uvj’:}

1.132 Name and Title of Notary or ]'ushc': 3‘; \h= Peace

Noreo, 2 zGuiurde Notary Pilslre,

1.14 State Agency Signawure 1.15 Name and Tide of State Agency Signatory

/'/7

: ((—4[ i Rosemary Faretra, Director of Administration
N"”ﬂ O AR

H. Department of Administr

M\ﬂ %Lw/

ton, Division of Personnel (if applicable)

1.16 \ Approval\by tHe N
1 pl .\\qy

Director, On: 3 Z,LC{ //)
. 7 /

. .‘ Y . B
1.18 Approval by the Governor and Executive Council
/

By: Ou:

Page 1l of 4



zd 1n b ock 1 3 ( Comauol ito aenorm
and the Conir shall perform, the work or sale of goods, or
ooth. icentified and more pardculerly descrived in the zwtached
EXHIBIT A which 1s incorporated herein by ~=‘ﬂrencp
(“Services™).

3. EFFECTIVE DATE/COMPLETION OF SERVICES.
3.1 Notwithstanding any provision of this Agreement to the
contrary, and subject to the approval of the Governor and
Executive Council of the State of New Hampshire, this
Agreement, and zll obligations of the parties hereunder, shall
not become effective unti] the date the Governor and
Executive Counci] approve this Agreement (“Effective Date™).
3.2 If the Contractor commences the Services prior to the
Effective Date, all Services performed by the Contractor prior
to the Effective Date shall be performed at the sole tisk of the
Contractor, and in the event that this Agreement does not
become effective, the State shall have no liability to the
Contractor, including without limitation, any obligation 1 pay
the Contractor for any costs incurred or Services performed.
Conrtractor must complete all Services by the Completion Date
specified in block 1.7.

4. CONDITIONAL NATURE OF AGREEMENT.
Notwithstanding any provision of this Agreement to the
contrary, all obligations of the State hersunder, inclucding,
without limitation, the continuance of payments hereunder, are
contingent upon the availability and continued appropriation
of funds, 2nd in no evant shell the State be liable for any
payments hereunder in excess of such available appropriated
funds. In the event of a reduction or termination of
appropriated funds, the State shall have the right to withhold
payment until such fupds become available, if aver, and shall
have the right to terminate this Agreement immediately upon
civing the Contraztor notice of such terminanon. The Stat
shall not be required to transier funds from any other account
to the Account identified in block 1.6 in the event funds in that
Account are reducad or unavailable.

5. CONTRACT PRICE/PRICE LIMITATION/
PAYMENT.

5.1 The contract price, method of payment, and terms of
payment are identified and more particularly described in
EXHIBIT B which is incorporated herein by reference

5.2 The payment by the State of the contract price shall be the
on]y and the complete reimbursement to the Contractor for all
expenses, of whatever nature incurred by the Contractor in the
performance hereof, and shall be the only and the complete
compensation to the Contractor for the Services. The State
shall have no liability to the Conrractor other than the contract
price.

5.3 The State reserves the right to oifset from any amounts
otherwise payable to the Conmactor under this Agrezment
those liquidaied amounts required or permitted by N.H. RSA
80:7 through RSA 80:7-c or any other provision of law.

1.8.

6. COMPLIANCE BY CONTRACTOR WITH LAWS
AND REGULATIONS/ EQUAL EMPLOYMENT
GPPORTUNITY.

6.1 In connection with the performance of the Services, the
Conuractor shal] comply with all statutes, laws, regulations,
and orders of federal, state, county or municipal authorities
which impose any obligation or duty upon the Coatractor,
including, but not limited to, civil rights and equal opporunity
laws. In addition, the Contractor shall comply with al]
uopncable copyright laws.

4.2 During the term of this Agreement, the Conwactor shall
not discriminate against employees or applicants for
employment because of race, color, religion, creed, age, sex,
handicap, sexual orientation, or national origin and will take
affirmative action to prevent such discrimination.

6.3 If this Agreement is funded in any part by morlies of the
United States, the Contractor shall comply with all the
provisions of Execurive Order No. 11246 (“Egual
Employment Opportunity™), as supplemented by the
regulations of the United States Department of Labor (41
C.FR. Part 60), and with any rules, regulations and guidelines
as the State of New Hampshire or the Uzited States issue to
implement these regulations. The Conractor further agrees to
permit the State or United States access to any of the
Confractor's books, records and accounts for the purpose of
ascertaining compliance with all rules, regulations and orders,
and the covenants, terms and conditions of this Agreement.

7. PERSONNEL.
7.1 The Conractor shall at its own e pﬂrse provide all
p ersonnel necessary to perform the Services. The Conuwractor
varrants that all personnel engaged in the Services shall be
qualifisd to perform the Services, and shall be properly
licensed and otherwise authorized to do so under 2ll applicable
laws,
7.2 Unless otherwise authorizad in w—nmg, during the term of
this Agreement, and for a period of six (6) months after the
Completion Date in block 1.7, the Conmactor shall not hire,
and shall not permit any subcontractor or other person, firm or
corporation with whom it is engaged in a combined effort to
perform the Services to hire, any person who is 2 State
employee or official, who is materially involved in the
procursment, administration or performance of this
Agreement. This provision shall survive termination of this
Agreement.
7.3 The Contracting Officer sp°c1n°d in block 1.9, orhis or
her successor, shall be the Stare’s representative. In the event
of any dispute concerning the mte‘p etation of this Agreement,
the Contracting Officer’s dscision shall be finzl for the State.

Contractor Initials
Date
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ontracter shall considuiz
(“Event of Default"):
8.1.1 failure to perform the Services satisfactorily or on
schedule;
8.1.2 failure to submit any report required hereunder; and/or
8.1.3 failute to perform any other covenant, term or condition
of this Agreement.
8.2 Upon the occumrence of any Event of Default, the State
may take any one, or more, or all, of the following actions:
8.2.1 give the Contractor a written notice specifving the Event
of Default and requiring it to be remedied within, in the
absence of a greater or lesser specification of time, thirty (30)
days from the date of the notice; and if the Event of Default is
not timely remedied, terminate this Agreement, effective two
(2) days after giving the Contractor notice of termination;
8.2.2 give the Contractor a written notice specifying the Event
of Default and suspending all payments to be made under this
Agreement and ordering that the pordon of the contract price
which would otherwise accrue to the Contractor during the
eriod from the date of such notice until such time as the State
determines that the Conwractor has cured the Event of Default
shall never be paid to the Contractor;
8.2.3 set off against any other obligatiors the State may owe to
the Contractor any damages the State suffers by -eason of any
Event of Default; and/or
8.2.4 treat the Agreement as breached and pursue any of its
remedies at law or in equity, or both.

SlE

9. DATA/ACCESS/CONFIDENTIALITY/
PRESERVATION.

9.1 Asvsed in this Agreement, the word “data” shall mean all
informatjon and things developed or obtained during the
performance of, or acquired or developed by reason of, this
Agreement, including, but not limited to, all studies, reports,
files, formulae, surveys, maps, charts, sound recordings, video
recordings, pictorial reproducions, drawings, analyses,
graphic representations, computer programs, computer
printouts, notes, letters, memoranda, papers, and documents,
all whether finished or unfinished.

9.2 All data and ary propesty which has been received from
the State or purchased with funds provided for that purpose
under this Agreement, shall be the property of the State, and
shall be rerurned to the State upon demand or upon
termination of this Agreement for any reason.

9.3 Confidentiality of data shall be governed by N.H. RSA
chapter 91-A or other existing law. Disclosure of data
requires prior written approval of the State.

10. TERMINATION. In the event of an early terminaton of
this Agreement for any reason other than the completion of the
Services, the Contractor shall deliver to the Contracting
Officer, not later than fifteen (15) days after the date of
ermination, a report {(“Termination Report™) describing in
deteil all Services performed, and the contract price sarned, to
and including the date of termination. The form, subject
maiter, content, and number of copies of the Termination

1

1. CONTRACTOR'S RELATION TO THE STATE. In

the nerformance of this Agreement the Conzaciorisin ol

oificers, employees, agents or members shall have authority to
bind the State or receive any benefits, workers’ compensation
or other emoluments provided by the State to its employzes.

12. ASSIGNMENT/DELEGATION/SUBCONTRACTS.
The Contractor shall not assign, or otherwise transfer any
Interest in this Agreement without the prior written consent of
the N.H. Department of Administrative Services. None of the
Services shall be subcontracted by the Contractor without the
prior written consent of the State.

13. INDEMNIFICATION. The Contractor shall defend,
indemnify and hold harmless the State, its officers and
employees, from and against any and all losses suffered by the
State, its officers and employees, and any and all claims,
liabilities or penalties asserted against the Stare, us officers
and employees, by or on behalf of any person, on account of,
based or resulting from, arising out of (or which may be
claimed to arise out of) the acts or omissions of the
Contactor. Notwithstanding the foregoing, nothing hersin
contained shall be deemed to constitute a waiver of the
sovereign immunity of the State, which immurity is hersby
reserved to the State. This covenant in paragraph 13 shall
survive the termination of this Agreement.

14. INSURANCE.

14.1 The Contractor shall, at its sole expense, obtain and
maintain in force, and shall require any subconzactor or
assignee to obtain and maintain in force, the following
insurance:

14.1.1 comprehensive general liability insurance against all
claims of bodily injury, death or property damage, in amounts
of not less than $250,000 per claim and $2,000,0030 per
occurrence; and

14.1.2 fire and extended coverage insurance covering 2all
property subject to subparagraph 9.2 herein, in an amount not
less than 80% of the whole replacement value of the property.
14.2 The policies described in subparagraph 14.1 heresin shall
be on policy forms and endorsements approved for use ia the
State of New Hampshire by the NH. Department of
Insurance, znd issued by insurerslicensed in the State of New
Hampshire.

14.3 The Contractor shall furnish to the Conwacting Officer
identifizd in block 1.9, or his or her successor, a certificate(s)
of insurance for all insurance required under this Agreement.
Conractor shall also furnish to the Contraciing Offica
identified in block 1.9, or his or her successor, cerzificate(s) of
insurance for all renewal(s) of insurance required under this
Agreement no later-than fifieen (15) dzys prior to the
expiration date of each of the insurance policies. The
certificate(s) of insurance and eny renewals thereof shall be

of 4
Contractor Initials Ou/

Date FA\ &



15. WORKERS’ COMPENSATION,.

15.1 By signing this agreement, the Contractor agrees,
certifies and warrants that the Contractor is in compliance with
or exempt from, the requirements of N.-H. RSA chapter 281-A
(“Workers' Compensation”).

15.2 To the extent the Contractor is subject to the
requirements of N.H. RS A chapter 281-A, Contractor shall
maintain, and require any subconiractor or assignee to securs
and maintain, payment of Workers’ Compensation in
connection with activities which the person proposes to
undertake pursuant to this Agreement. Conuractor shall
furnish the Contracting Officer idzntifi=d in block 1.9, or his
or her successor, proof of Worleers” Compensation in the
manner described in N.H. RSA chepter 281-A and any
applicable renewal(s) thereof, which shall be attached and are
incorporated herein by reference. The State shall not be
responsible for payment of any Workers' Compensation
premiums or for any other claim or benefit for Contractor, or
any subcontractor or employee of Contractor, which might
arise under applicable State of New Hampshire Wortlkers’
Compensation laws in connection with the performance of the
Services under this Agreement.

16. WAIVER OF BREACH. No failure by the State to
enforce any provisions hereof after any Zvent of Default shall
be deemed a waiver of its rights with regard to that Event of
Default, or any subsequent Event of Default. No express
failure to enforce any Event of Default shall be deemed a
waiver of the right of the State to enforce each and all of the
provisions hersof upon any further or other Event of Default
o1 the part of the Conrractor.

17. NOTICE. Any notice by a party hereto to the other party
shall be deemed to have been duly delivered or given at the
time of mailing by certified mail, postage prepaid, in a United
States Post Office addressed to the parties at the addresses
given in blocks 1.2 and 1.4, herein.

18. AMENDMENT. This Agreement may be amended,
waived or discharged only by an inswument in writing signed
by the parties hereto and only after approval of such
amendment, waiver or discharge by the Governor and
Executive Council of the State of New Hampshire.

19. CONSTRUCTION OF AGREEMENT AND TERMS.
This Agreement shall be consimued in accordance with the
laws of the State of New Hampshire, and is binding upon and
inures to the benefir of the parties and their respective
successors and assigns. The wording used in this Agreement
is the wording chosen by the parties to express their mutual

(]
o
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20. THIRD PARTIES. The partiss hereto do not inteng o
benefit any third pardes and this Agreement shall niot be

consirued 10 confer env such henefin

21. HEADINGS. The headings throughout the Agreement
are for referznce purposes only, and the words contained
therein shall in no way be held to explain, modify, amplify or
aid in the interpretation, construction or meaning of the
provisions of this Agreement.

22. SPECIAL PROVISIONS. Additional provisions set
forth in the attached EXHIBIT C are incorporated herein by
reference.

23. SEVERABILITY. In the event any of the provisions of
this Agrzsement are held by a court of competent jurisdiction to
be contrary to any s:ate or federal law, the remaining
provisions of this Agreement will remain in full force and

effect.

24, ENTIRE AGREEMENT. This Agreement, which may
be executed in a number of counterpar:s, each of which shall
be deemed an original, consttutes the entire Agreement and
understanding beiween the parties, and supersedes all prior
Agreements and understendings relating hereto.

A
Contracior Injtials [21/ .9
Date ﬁ{:;zZ\ e



EXHIBIT &

SCOPE GF SERVICES

The contractor will perform autopsies and related medical examiner functions as directed by the New
Heampshire Medical Examiner, including without limitation:

]

(U8

NEN

Seing on-call at designated times when the Medical Examiner and the Associate Deputy
Chisf Medical Examiner arz not available;

Performing autopsies and related duties, including, without limitation, gross and microscopic
examination, dictated report and interpretation of toxicology studies;

Preparing essential documentation pertaining to the autopsies performed; and

Providing related courtroom and deposition testimony when necessary.



EXHIBIT 3

CONTRACT PRICE, METHOD OF PAYMENT AND TERMS OF PAYMENT

The contract price and expense reimbursement terms are as follows:

[N

NN

W

Py

Seven hundred ($700) per autopsy, including gross and microscopic examination, dictated report
and interpretation of toxicology studies.

Two hundred (§200) per external exam

Two hundred dollars (52 OO) per hour for the fIrst two hours and one hundred dollars (§100) per
hour for each a dd' ional hour of courtroom and deposition testimony.

Two hundrad (§200) per dey on call.

Dvawm

The State will reimburss the Coatractor for motor vehicle ransportation expense at the Internz

Reve“ e Service milzage rate, currently S 55 and will reimburse the contractor for other

1 ],_h

reasonzble travel expznses including tolls, s and lodging.

The Statz’s obligatioH to comp=ns ate and reimburse the Contractor under this Agrzement shell
Q

Finzl Pzyment for services will be made once 2ll requirad reports are raceived in the Office of
the Chief Madical Exzminer.



EXHIBIT C

Pursuant to RSA 611-B:4, Dr. Carolyn Kappen will be designated by the chief medical examiner
as an acting chief medical examiner who will perform certain duties at the direction of the chief or
deputy chief medical examiner. Further, while performing those duties, pursuant to RSA 611-B:8, the
acting chief medical examiner will benefit from the protections and benefits offered under New
Hampshire’s defense and indemnification statute, RSA 99-D, for all claims arising out of the scope of
his official duties, including but not limited to, the practice of forensic pathology and the practice of
clinical forensic medicine.

Paragraphs 13 and 14 shall not apply to this contract.



