STATE OF NEW HAMPSHIRE
DEPARTMENT OF STATE

BUREAU OF SECURITIES REGULATION

IN THE MATTER OF:

Local Government Center, Inc.; Local
Government Center Real Estate, Inc.;
Local Government Center HealthTrust;
LLC; Local Government Center
Property-Liability Trust, LLC;
HealthTrust, Inc.; New Hampshire
Municipal Association Property-Liability
Trust, Inc.; LGC-HT, LLC; Local
Government Center Workers’
Compensation Trust, LLC; and the
Following individuals: Maura Carroll,
Keith R. Burke, Stephen A. Moltenbrey,
Paul G. Beecher, Robert A. Berry,
Roderick MacDonald, Peter J. Curro,
April D. Whittaker, Timothy J. Ruehr,
Julia N. Griffin, Paula Adriance, John
P. Bohenko, and John Andrews
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(hereafter, “LGC™), submit this responsive pleading to the New Hampshire Bureau of Securities
Regulation’s (hereafter, “the Bureau” or “BSR”) Motion to Compel, Preserve and Enforce

Subpoena, to (i) set forth the correct legal standard in New Hampshire concerning attorney-client

Case No.: C-2011000036

LOCAL GOVERNMENT CENTER’S RESPONSE

TO THE BUREAU OF SECURITIES REGULATION’S

MOTION TO COMPEL, PRESERVE AND ENFORCE SUBPOENA

Respondents Local Government Center, Inc. and affiliated entities, and Maura Carroll

privilege, and (ii) to clarify its position with regard to the relief requested by BSR.

I.

BSR’s Motion.

1. On November 18, 2011 BSR submitted a Motion to Compel, Preserve and

Enforce Subpoena and a supporting Memorandum (hereafter, collectively, the “Motion™).
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2. BSR requests the following relief from the Hearing Officer:

¢ Order the preservation of any financial records of LGC dating back
to 2002, as identified and included in the Bureau’s requests;

s Order an onsite inspection and review, including interviews of
LGC staff:
e Order the production of non-redacted versions of documents

previously produced by LGC; and
» Conduct an in camera review of these documents. '
. LGC is Already Preserving its Financial Records.

3. LGC has made clear, including most recently at the meet-and-confer with BSR on
Wednesday, November 16, 2011, that it has been preserving, and will continue to preserve, its
financial records. Where BSR has requested financial records from LGC according to the
discovery procedures governing this hearing, LGC has produced those records, subject to
redactions for privilege, privacy, health information, and as otherwise required by law.

4. LGC will comply with any subsequent, reasonable document requests, provided it
is granted reasonable time to comply with the requests, the requests are tailored to the issues in
dispute, and they are not unnecessarily burdensome or onerous. Most recently, on November 4,
2011, LGC produced over 11,000 pages of documents, and a 66-page index describing the
documents produced thus far to the Parties.

I1I.  LGC has Frequently Offered to Make its Staff Available for Interviews.

5. LGC has previousty offered (on a number of occasions} te make its staff available

" In a rhetorical flourish, BSR tries, in the Introduction to its Memorandum of Law, to distinguish LGC from ifs
member municipalities. It is worth noting, in response, that LGC’s Board of Directors is comprised of municipal,
school, county and employee representatives: {2 municipal officials (from 12 separate towns), i2 school officials
(from 12 separate districts), one county employee, and six employees. A copy of the current Board make-up, as
shown on LGC’s website, is attached as Exhibit A,
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for depositions or interviews by BSR, provided that LGC’s counsel and counsel for the
individual Respondents can attend the interviews or depositions, they are scheduled to avoid any
prejudice to the individual Respondents, and the interviews are stenographically recorded. BSR
has, to date, failed to explain why this response is unsatisfactory.

IV.  Onsite Inspections would be Disruptive, and A Satisfactory and Traditional
Alternative is Available.

6. Onsite inspections by BSR are unnecessary. They will disturb LGC’s work
environment and create a ‘circus-like” atmosphere disruptive to LGC’s function and operations.
BSR’s desire to conduct onsite inspections must be balanced against the disruption to LGC’s

. 2
operations. ~

7. BSR can achieve its objectives through the traditional means of discovery
available under RSA 421-B:26-a, including depositions, affidavits, document production,
interrogatories, and requests for admission. BSR fails to articulate how any information or

documents it seeks would be unavailable through those traditional means.

! LGC contests BSR’s argument that it has investigatory powers which continue beyond the completion of its
investigation and the commencement of formal hearing proceedings., N.H. RSA 421-B:9, Il grants the Secretary of
State investigatory powers in order to determine whether there is “non-compliance with or violation of any law, rule
or order.”™  Per part IV(a) of 421-B:9, “[ulpon completion of an examination™ the examiner appointed by the
Secretary of State shall issue a report, which serves as evidence i any resulting proceeding.

Under RSA 421-B:26-a, VI{a), the notice of hearing must provide interested persons sufficient time to “prepare for
and deal with the issues to be considerad and decided upon at the hearing.” If, as BSR contends, it can investigate a
respondent concwrent with, and in conjunctien with, a hearing, the respondent could never adequately prepare for
the issues to be considersd. The statutes simply do not give BSR the power to commence a hearing bui also to
continue an investigation and to develop additional issues for the hearing while the hearing is ongoing, and due
process forbids it.

If the Hearing Officer requires further analysis of this issue, LGC will provide such briefing.

A
2
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V. LGC’s Redactions Comply with New Hampshire Law on Attorney-Client Privilege.,

A, The attorney-client privilege permanently protects all legal advice and
related communications sought in confidence from a professional legal
adviser,

8. New Hampshire recognizes the attorney-client privilege, both in common law,

Riddle Spring Realty Co. v. State, 107 N.H. 271, 273 (1966), and in statute. N.H. R. Evid. § 502.
The attorney-client privilege, and other “[a]pplicable statutory and constitutional provisions and
immunities requiring exclusion of evidence in civil proceedings,” apply to this hearing. N.H.
RSA 421-B:26-a, XX.

9. The attorney-client privilege is intended to encourage the “full disclosure of
information between an attorney and his client by guarantying the inviolability of their
confidential communications.” Riddle v. State, 107 N.H. at 274. Thus, unless waived, legal
advice of any kind sought in confidence from a “professional legal adviser in his capacity as
such,” including any related communications, is “permanently protected from disclosure.” Id. at
273.

10.  The Rules of Evidence which “govern privileged matters at trial[,] govern such
matters when they arise dﬁring discovery.” [d New Hampshire sets forth its version of the
attorney-client privilege in Rule of Evidence 502(b), under which the client has the privilege to

[Rlefuse to disclose and to prevent any other person from
disclosing confidential communications made for the purpose of
facilitating the rendition of professional legal services to the client.

11. Thus, a communication is protected by the attorney-client privilege when the
following conditions are met:
(1) Legal advice was sought;

(2) From a professional legal adviser, in his capacity as such;
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(3) The communications relate to the legal advice,

(4) The communications were made in confidence;

(5) And the privilege was no.t waived.
See Riddle v. State, 107 N.H. at 273 (citing Wigmore, Evidence, (McNaughton Rev. 1961) ss.
2292,2327-2329, pp. 554, 634-641).

B. LLGC has properly (and conservatively) redacted its production, and BSR has
insufficiently challenged the redactions.

12. In the course of its over 11,000 page documént production, LGC redacted
portions of some documents containing the confidential legal advice of LGC’s counsel, Attorney
Robert Lloyd. The redacted portions of those documents are protected by the attorney-client
privilege.

13. BSR’s Motion appears o contest those redactions, but its argument is premised
on the false argument that LGC withheld or redacted documents haphazardly or in a broad and
indiscriminate manner. A review of the limited number of redactions confirms that LGC was
very restrained in asserfing the attorney-client privilege.

14. Indeed, where possible LGC chose to redact only the statements by outside
counsel, and left exposed the inquiry from L.GC which prompted the legal advice, although such
communications are arguably protected by the privilege. This was done to allow insight into the
nature of the discussion, confirming that Attommey Llovd was being asked for his legal advice,

15. LGC has met its burden for asserting privilege over the redacted documents by
providing a description of “the nature of the documents, communications or things not produced
that is sufficient to enable the demanding party to contest the claim.” In re Grand Jury
Subpoena, 274 F.3d 563, 575 (1st Cir. 2001) (citing Fed. R. Civ. P. 45(d)(2)). The burden now

falls on BSR to specifically contest the claims of privilege by identifying the documents where it

R
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believes privilege was wrongly asserted, and arguing, with regard to each specific document,
why the privilege ought not to apply.

16. BSR’s Motion fails to identify which specific redactions it believes
were improper, or why those redactions were improper. Accordingly, BSR’s argument must be
interpreted in one of two ways: either o/l the redacted communications are not legal advice, or
privilege for a/l the redacted documents has been waived.

17. Having failed to meet its burden, BSR’s Motion should be denied.

C. LGC has yet to file an Answer. The Bureau premati;reiy claims that an

“at-issue” waiver of the privilege has occurred.

18. While the attorney-client privilege can be waived, explicitly or impliedly, such
waivers are narrowly construed, in order to protect the societal interest in protecting the
communications. One such implied waiver occurs when the party asserting the privilege has put
the “otherwise privileged communications ‘at issue’ in the present dispute.” Petition of Dean,
142 N.H. 889, 890 (1998). The privilege holder puts the privileged communications “at issue”
by “Inject[ing] the privileged material itself into the case.” Linda Desclos v. Southern New
Hampshire Medical Center, 153 N.H. 607, 612 (2006). Privileged material is injected into the
case when the material “is actually required for resolution of the issue™; in such situations, the
privilege is waived with regard to those communications.

19. The “at issue™ waiver of the attorney-ciient privilege is a “narrow™ exception,
Anthony L. Livingsion v. 18 Mile Point Drive, Lid, 158 N.H. 619, 627 (2009), which “daes not
waive the privilege for all confidential communications between the attorney and client.”

20. BSR argues that LGC has “defended allegations by relying on ‘advice of counsel’

but have [sic] [ailed to disclose the ‘advice’ upon which such a defense relies.” BSR’s

Memorandum in Support of Petitioner’s Motion to Compel, Preserve and Enforce Subpoena, 7.
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This argument is factually flawed, and misstates the law of an “at-issue” waiver of attorney-
client privilege.

21.  Neither LGC nor the individual Respondents have put anything into issue
yet, much less a defense based on advice of counsel. This hearing is barely into the discovery
phase, and LGC has yet to formally respond to BSR’s petition. In order to put privileged
material “at issue,” and thus waive the privilege, one must inject the privileged material into the
case in such a way that knowledge of the material is actually required for resolution of the issue.
Desclos v. S. N.H. Medical Center, 153 N.H. at 612.

22. Only when, and if, the Respondents formally present an ‘advice of counsel’
defense, will a determination of whether a waiver occurred, and its extent, become necessary.

D. The Bureau inaccurately plots the contours of the privilege in claiming that
“business advice” receives no protection.

23, BSR argues on pages 4-5 of its Memorandum of Law that Attorney Lloyd’s
statements to LGC during the 2003 reorganization are unprotected because they were not
“related to pending or a;nticipated litigation considering LGC was not involved in litigation in
2003 and LGC’s litigation with the Bureau did not begin until 2009.” The Bureau misconstrues
the protection of the privilege, possibly confusing it with the operation of the work product
privilege.

24, The attorney-client privilegé protects communications made “for the purpose of
facilitating the rendition of professional legal services.” N.H. R. Evid. § 502(b). Thus, if the
statement was made by an attorney to a client during a legal consultation, then it is protected by

the privilege - regardless of the nature of the advice.
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25. Attorney Lloyd was hired by LGC to provide legal advice, and the redactions
concern statements he made for the purpose of rendering professional legal services. Even
though they are unrelated to the litigation between LGC and the Bureau, they are subject to the

attorney-client privilege and were appropriately redacted.’

¥ BSR misstates the law in part [11(B) of its memorandum of law, citing Wilstein v. San Tropai Condominium Master
Ass'n, 189 FR.D. 371 (N.D.IIL. 1999) for the proposition that “discussions that did not implicate legal advice
relating to pending or anticipated litigation [are] not protected by attorney-client privilege” BSR thus argues that
statements made by Attorney Lloyd must be “related to pending or anticipated litigation” for the privilege to apply.
This is & misreading of Wilstein, and it confuses the elements of atrorney-client privilege with the elements of the
attorney work-product doctrine.

First, the quote cited by BSR—*[d]iscussions which did not implicate legal advice relating to pending or anticipated
litigations were not privileged from discovery”—as used by the Wilstein court, is a summary of the decision of the
court in Larson v. Harrignton, 11 F. Supp 2d 1198 (E.D. Cal. 1998), a case the Wilstein cowrt used to support its
conclusions. See Wilstein, 189 F.R.D, at 379.

Second, the Wilstein court did not require that statements by an aftorney must “relate to pending or anticipated
litigation™ in order to qualify for the protections of the privilege. Instead, the Wilstein court correctly stated that
commumnications must “relate[] to the acquisition or rendition of professional legal services” to be privileged. /4.
The court further stated that the privilege applies to communications that were *‘part of a request for advice or part of
the advice, and that the communication was intended to be and was kept confidential.” fd.

In Wilstein, & condominium board was discussing a letter from their attorney. The letter contained legal advice and
some of the subsequent discussions of the board concerned that legal advice. The legal advice specifically
addressed pending or anticipated litigation. The Wilstein court ruled that the board’s discussions which did not
concern the letter or the attorney’s legal advice were not protected by the attorney-client privilege. The court did
not, however, rule that statements must generally concern pending or anticipated litigation in order to be subject to
the privilege. See Wilsiein v. San Tropai, 189 F.R.D. at 379-380.

For the Hearing Officer’s benefit, Wilstein v. San Tropai Condominjum Master Ass'n is included with this
respensive pleading, as Exhibit B.
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VI.  Conclusion.

26.  LGC has consistently offered to respond to appropriate discovery from BSR.
Accordingly, those portions of the Motion seeking additional relief should be denied.

27.  Attorney Lloyd’s statements were made to LGC for the purpose of providing legal
advice. They qualify for the attorney client privilege. LGC is confident that following an in
camera review, if necessary, the Hearing Officer will agree that LGC’s limited and targeted
redactions were appropriate. Those portions of the Motion seeking to pierce the privilege should

also be denied.

9
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Respectfully submitted,

LOCAL GOVERNMENT CENTER, INC.;

LOCAL GOVERNMENT CENTER REAL
ESTATE, INC,;

LOCAL GOVERNMENT CENTER
HEALTHTRUST, LLC;

LOCAL GOVERNMENT
HEALTHTRUST, LLC;

LOCAL GOVERNMENT CENTER
PROPERTY-LIABILITY TRUST,
LLC;

HEALTHTRUST, INC.;

NEW HAMPSHIRE MUNICIPAL
ASSOCIATION PROPERTY-
LIABILITY TRUST, INC.;

LGC-HT, LLC;

LOCAL GOVERNMENT CENTER
WORKERS’ COMPENSATION
TRUST, LLC; AND

MAURA CARROLL,

By Their Attorneys:
PRETI FLAHERTY BELIVEAU &
PACHIOS PLLP

Dated: November 21, 2011 By:  /s/Brian M, Quirk
William C. Saturley, NHBA #2256
Brian M., Quirk, NHBA #12526
PO Box 1318
Concord, NH 03302-1318
Tel.: 603-410-1500
Fax: 603-410-1501
bquirk@preti.com

CERTIFICATE OF SERVICE

Copies of the foregoing pleading were hand-delivered to the Hearing Officer, and to
counsel to all Parties, on the 21% day of November, 2011.

/s/ Brian M. Quirk
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Exhibit A



NHLGC :: Board of Directors Page 1 of 2

Home > About LGC > Board of Directors

Board of Directors

The LGC Board of Directors is comprised of municipal, school, county and employee
representatives, serving as volunteers dedicated to strengthening local government through the
programs and services of the LGC. The board is made up of 12 municipal officials, 12 school
officials, one county officiat and six employees. It oversees all LGC services to members, including
risk services, legal advisory services, personnei services, training, publications and more.

Chair
Mark J. Halloran, Superintendent, SAU #48

Vice Chair
Jessie W, Levine, Assistant Town Manager, Hanover

Michael Abraham, Teacher, SAU #49

Susan D. Allen, Member, Gilford Schoo! Board

James P. Bouley, Mayor, Concord

Pamela L. Brenner, Town Administrator, Peterborough
Ben Bynum, Deputy Town Clerk/Tax Collector, Canterbury
David R. Caron, Town Manager, Londonderry

Robert Champlin, Superintendent, SAU #30

Michelle R. Clark, Business Administrator, Hopkinton School District
Shelagh Connelly, Selectman, Hoiderness

Peter J. Curro, Business Administrator, SAU #12

Allen R. Damren, Assistant Superintendent, SAU #6
Beverly J. Donovan, Member, Windham Schoo! District Safety Committee
James Eich, Selectman, Stark

Thomas Enright, Member, Hollis-Brookline School Board
Stephen Fournier, Town Administrator, North Hampton
Keith R. Hickey, Town Manager, Salem

Karen Liot Hill, City Councilor, Lebanon

Harry D. Hobbs, Teacher, SAU #16

Edmund F. Jansen, Jr., Selectman, Rollinsford

Phillip G. McCormack, Superintendent, SAU #2

Susan V. McGeough, Teacher, SAU #1

Scott Myers, City Manager, Lacenia

William B. Sargent, Heavy Equipment Operator, Littleton
Cathy Ann Stacey, Register of Deeds, Rockingham County

htin:/fwww.nhiee ora/about/hod asn R N IE
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Caution
As of: Nov 19, 2011

Page 1

MATTHEW WILSTEIN, Plaintiff, v. SAN TROPAI CONDOMINIUM MASTER
ASSOCIATION, SAN TROPAI BUILDING [1 CONDOMIN{EM ASSOCIATION,
ROBERT GRIGGIN, ROBERT MOSHOS, KIM EN, AL KAPLAN, JAMES
DUNNING, PETER KAHN, and CREATIVE PROPERTY MANAGEMENT
GROUP, INC., Defendants.

No. 98 C 6211

UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF
ILLINOIS, EASTERN DIVISION

189 F.R.D. 371, 1999 U.S. Dist. LEXIS 16376

October 7, 1999, Decided
Qctober 8, 1999, Docketed

DISPOSITION: [¥*1} Plaintiff's motion to compel
the deposition testimony of San Tropai Condominium
Master Assaciation and Building II Association granied
in part and denied in part, and plaintiff's motion 10
compel production of bandwriting exemplars from
current Board members of San Tropal Condominium
Master Association and Building 11 Association [46-1]
granted.

CASE SUMMARY:

PROCEDURAL POSTURE: Plaintiff moved the court
pursuant to Fed R Civ. P 37 to compel defendant
condominium associations and board members to answer
deposition questions regarding board meetings held in
executive session. Plaintiff also moved the court to
compel the submission of handwriting exemplars of each
board member.

OVERVIEW: Plaintiff brought an action against
defendant condominium associations and board members
alleging that defendants refused to provide accessible
handicapped parking and that he had been the victim of
retaliation and harassment. Plaintifl sought to depose
defendants regarding closed door executive sessions and
to compel handwriting exemplars to discover the identity
of those responsibie for the incidents of harassment. The
court declined to recognize an executive session
privilege, citing the substantial need for the disclosure of
refevant evidence and the fact that there was no
compelling policy interest to justify protecting all

communications in  executive session  meetings.
Discussions by defendants encompassing business

strategy and decision-making were not protected by the
attorney-client privilege. Based on the handwritten
exhibits plaingdff submitted and the temporal relation of
the harassing notes to plaintiff's initiation of legal action
against defendants, the submission of handwriting
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189 FR.D. 371, *; 1999 U.8. Dist. LEXIS 16376, **1

exemplars was relevant and reasonably calculated to lead
to admissibie evidence.

QOUTCOME: Plaintiff's motion to compel deposition
testimony granted as to discussions by defendants
encompassing business strategy and decision-making,
and denied as to conversations among defendants
discussing their attorney's legal advice about potential
litigation risk and legal strategy. Plaintiff's motion to
compel production of handwriting exemplars granted.

LexisNexis(R) Headnotes

Civil Procedure > Discovery > Methods > General
Overview

Civil Procedure > Discovery > Misconduct

Civil Procedure > Discovery > Motions to Compel
[HN1] A party may file a motion to compel discovery
under Fed R Civ. P. 37 where another party fails to
respond to a discovery request or where the party's
response is evasive or incomplete. Fed R Civ. P
37((2)-(3). The Federal Rules of Civil Procedure
provide & cowrt with broad discretion in resalving
discovery disputes. A motion to compel discovery is
granted or denied at the discretion of the trial court. In
ruling on motions to compel discovery, courls have
consistently adopted a liberal interpretation of the
discovery rules.

Civil Procedure > Discovery > Methods > General
Overview

Civil Procedure > Discovery > Privileged Matters >
General Overview

Civil Procedure > Discovery > Relevance

[LIN2] Under Fed R. Civ. P. 26(bj{]}, parties may obiain
discovery regarding any matter, not privileged, which is
refevant to the subject matter involved in the pending
action, whether it relates to the claim or defense of the
party seeking discovery, or to the claim or defense of any
other party. Fed. R Civ. P. 26(b)(1). A request for
discovery should be considered relevant if there is any
possibility that the information sought may be relevant to
the subject matter of the action. Thus, courts commonly
leok unfavorably upon significant restrictions placed
upon the discovery process. The burden rests upon the
objecting party to show why a particular discovery
request is improper.

Civil Procedure > Federal & State Interrelationships >
Federal Common Law > General Overview

Evidence > Privileges > General Overview

Governments > Courts > Common Law

[HN3] Fed R Evid 501 provides that federal common
law governs privilege questions, The privilege of a
witness, person, government, state, or political
subdivision thereof shall be governed by the principles of
the common law as they may be interpreted by the courts
of the United States in the light of reasen and experience.
However, in civil actions and proceedings, with respect to
an element of a claim or defense as fo which State law
supplies the rule of decision, the privilege shail be
determined in accordance with state law. Fed R. Evid.
501,

Civil Procedure > Federal & State Interrelationships >
Federal Common Law > General Overview

Healthcare Law > Antitrust Actions > Facilities

[HN4] Whenever a principal claim in federal court arises
under federal law, with pendent jurisdiction over a state
claim, federal common law of privileges apply.

Civil Procedure > Jurisdiction > Subject Matter
Jurisdiction > Supplemental Jurisdiction > Pendent
Claims

Civil Procedure > Federal & State Interrelationships >
Federal Common Law > General Overview

[HNS} In federal guestion cases where pendent state
ciaims are raised the federal common law of privileges
should govern all claims of privilege raised in the
litigation.

Civil Procedure > Federal & State Interrelationships >
Federal Common Law > General Overview

Evidence > Privileges > Government Privileges >
General Overview

Governments > Courts > Common Law

'HN6] In determining privileges pursuant to federal
common law, the court must first inquire whether or not
there is an existing privilege. If so, that privifege will be
applied. If not, the court must then determine whether the
federal common law should be expanded to include an
asserted state law privilege.

Civil Procedure > Discovery > Privileged Muatters >
General Overview
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Evidence > Privileges > Government Privileges >
Official Information Privilege > Deliberative Process
Privilege

[HN7] Although a deliberative process privilege is
recognized exempting from discovery opinions or
recommendations made by government officials during
the decision-making or policy-making process, no such
privilege exists for private entities.

Civil Procedure > Federal & Stafe Interrelationsiips =
Federal Common Law > General Overview

Civil Procedure > Discovery > Privileged Matters >
General Overview

Evidence > Privileges > General Overview

{HNE] There is a general duty to give what testimony one
is capable of giving, and any exemptions are distinctly
exceptional and disfavored. For any privilege to be added
to the federal common law, the privilege must promote
sufficiently important interests to outweigh the need for

probative evidence. The analysis must be made on a

case-by-case basis, and take into account both the public
and private interests that the privilege serves, as well as

the evidentiary benefit that would result if the privilege.

was denied.

Civil Pracedure > Federal & State Interrelationships >
Federal Common Law > General Overview

Civil Procedure > Discovery > Privileged Matters >
General Overview

Governments > Courts > Judicial Comity

[HN9] In determining whether 10 recognize a state law
privilege, the court must keep in mind that a strong policy
of comity between state and federal soversignties impels
federal courts to recognize state privileges where this can
be accomplished al no substaniial cost to federal
substantive and procedural policy,

Civil Procedure > Federal & State Interrelutionships >
Federal Common Law > General Overview

Civil Procedure > Discovery > Privileged Matiers >
General Overview

Evidence > Privileges > General Overview

[HN10] The court applies the following analysis in the
determination of whether a state law privilege should be
recognized under Fed R Fvid 30M: First, because
evidentiary privileges operate to exclude relevant
evidence and thereby block the judicial fact-finding
function, they are not favored and, where recognized,

must be narrowly construed. Second, in deciding whether
the privilege asserted should be recognized, i is
important to take into account the particular factual
circumstances of the case in which the issue arises. The
court should weigh the need for fruth against the
importance of the relationship or policy sought to be
furthered by the privilege, and the likelihood that
recognition of the privilege will in fact protect that
relationship in the factual setting of the case.

Administrative Law > Governmental Information >
Public Meetings > Sunshine Legislafion

Civil Procedure > Discovery > Privileged Matters >
General Overview

Real Property Law > Common Interest Communities >
Condominiums > Management

[HN11] The Iilinois Condominium Property Act provides
that meetings of the board of managers shall be open to
any unit owner, except for the portion of any meeting
neld to discuss litigation when an action against or on
behalf of the particular association has been filed and is
pending in & court or administrative tribunal, or when the
board of managers finds that such an action is probable or
imminent, 765 Ill. Comp. Stat. 605/18.9.

Administrative Law > Govermmental Information >
Public Meetings > Sunshine Legisiation

Civil Procedure > Discovery > Privileged Matters >
General Overview

Real Property Law > Common Interest Communiiies >
Condominiums > General Overview

[FIN12% The [linois Condominium Property Act, 765 1L
Comp. Stat. 605/18.9, and the Illinois Open Meetings
Act, 5 Il Comp. Stat. 12072, clearly set forth instances
where closed meetings are acceptable, however, neither
statute expressly grants a privilege from discovery.

Civil Procedure > Federal & State Interrelationstfiips >
Federal Common Law > General Overview

Civil Procedure > Discovery > Privileged Muiters >
General Overview

Evidence > Privileges > Attorney-Client Privilege >
Scope

[HNI3] Federal recognizes  the
attomey-client privilege. The purpose of the privilege is
to encourage full and frank communication between
aftorneys and their clients and thereby promote broader
interests in  the observance of law and

common law

public



Page 4

189 F.R.D. 371, *, [999 1U.S. Dist. LEXIS 16376, **1

administration of justice. The privilege exists to protect
not only the giving of professional advice to those who
can act on it but also the giving of information to the
lawyer to enable him to give sound and informed advice.
The privilege recognizes that sound legal advice depends
upon the lawyer's being fully informed by the client.

Evidence > Privileges > Attorney-Client Privilege >
Elements

Evidence > Privileges > Attorney-Client Privilege >
Waiver

[HN14] The essential general principles governing the
attorney-client privilege are as follows: (1) Where legal
advice of any kind is sought (2) from a professional legal
adviser in his capacity as such, (3) the communications
relating to that purpose, (4) made in confidence (5) by the
client, (6) are at his instance permanenily protected (7)
from disclosure by himself or by the legal adviser, (8)
except the protection be waived.

Evidence > Privileges > Attorney-Client Privilege >
Elements

Evidence > Privileges > Government Privileges >
Procedures to Claim Privileges

[HN13] The party claiming the attorney-ciient privilege
bears the burden of proving all of its essential elements.
Since the privilege has the effect of withhelding relevant
information from the fact finder, it applies only where
necessary to achieve its purpose. Thus, a blanket claim of
privilege that does not specify what information is
protected will not suffice.

Evidence > Privileges > Attorney-Client Privilege >
General Overview

[HN16] The attorney-client privilege only protects
disclosure of communications; it does not protect
disclosure of the underlying facts by those who
communicated with the attorney. A fact is one thing and a
communication concerning that fact is an entirely
different thing. The client cannot be compelied to answer
the question, "What did you say or write to the attorney?"
but may not refuse to disclose any relevant fact within his
knowledge merely because he incorporated a statement of
such fact into his communication to his attorney.

Evidence > Privileges > Attorney-Client Privilege >
Scope

Legal Ethics > Client Relations > Confidentiality of
Information

[HN17] Communications from an attorney to a client are
privileged if the statements reveal, directly or indirectly,
the substance of a confidential communication by the
client. The privilege extends to situations where an
attorney is giving advice concerning the legal
implications of conduct, whether past or proposed. The
mere atfendance of an attorney at a meeting, however,
does not render everything said or done at that meeting
privileged. For communications at such meetings to be
privileged, they must have related to the acquisition or
rendition of professional legal services. The party seeking
to assert the privilege must show that the particular
communication was part of a request for advice or part of
the advice, and that the communication was intended to
he and was kept confidential,

Civil Procedure > Discovery > Privileged Matters >
General Overview

Evidence > Privileges > Attornegy-Client Privilege >
General Overview

{HN18} A privileged communication does not lose its
status as such when an executive relays legal advice to
another who shares responsibitity for the subject matter
underlying the consultation. Management personnei
should be able to discuss the legal advice rendered to
them as agents of the corporation. However, while
discussions between executives of legal advice should be
privileged, conversafions belween executives about
company business policies and evaluations are not. When
the ultimate corporate decision is based on both a
business policy and a legal evaluation, the business
aspects of the decision are not protected merely because
legal consideration are aiso involved.

Civil Procedure = Discovery > Privileged Mutters >
General Overview

Evidence > Privileges > Attorney-Client Privilege >
Waiver

[HN19] If & client chooses to divulge a conversation with
his attorney to a third party, that conversation may no
ionger be privileged, however, the privilege is not waived
for all time as it relates to future conversations.

Civil Procedure > Discovery > Methods > Reguests for
Production & Inspection
[HN20] Fed R Civ. P. 3da) allows a party to inspect
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and copy, test, or sample any tangible things which
constitute or contain matters within the scope of fed R
Civ. P. 26(b}) and which are in the possession, custody or
control of the party upon whom the request is served.
Fed R Civ. P. 34(a}). Under Fed R Civ. P. 26(b)(1), the
information sought need not be admissible at the trial if
the information sought appears reasonably calculated to
lead to the discovery of admissible evidence. Fed R Civ.
P.26(b)1).

Civil Procedure > Discovery > Methods > Oral
Depositions

Contracts Law >  Negotiable Instruments >
Enforcement > Duties & Liabilities of Parties > Types
af Parties > General Overview

[HN21] It is clear from the Federal Rules of Civil
Procedure that curreat officers, directors, and agenis of a
corporation are subject {o reasonable discovery requests
when the corporate entity is named as a defendant. Fed
R Civ. P. 30¢b)(6) explicitly directs a named corporation
or association party to designate one or more officers,
directors, or managing agents {o be deposed by the
opposing party. Furthermore, Fed R Civ. P. 32¢a)f2}
provides that the deposition of anyone who at the time of
taking the deposition was an officer, director or managing
agent of a private corporation or association which is a
party may be used by an adverse party for any purpose.
This is appropriate, since the deposition is in substance
and effect that of the corporation or other organization
which is a party. Fed R Civ. P. 32 advisory committee's
notes.

Civil Procedure > Discovery > Methods > Requests for
Production & Inspection

{HN2Z] Even witnesses who are no longer parties © a
litigation may be compelled to produce handwriting
exemplars.

Civil Procedure > Discovery > Methods > Requests for
Production & Inspection

Civil Procedure > Discovery > Relevance

Evidence > Scientific Evidence > Handwriting

[HN23] Handwriting exemplars are within the scope of
Fed R Civ. P. 26¢b) as long as they are relevant to the
claims asserted and reasonably calculated to lead to
admissible evidence. For purposes of discovery, it is
difficult to imagine any document or thing which could
not be ordered produced under appropriate

circumstances. FEven dead bodies can be ordered

produced.

Civil Procedure > Discovery > Methods > Requests for
Production & Inspection

[HN24] In civil cases, the courts have required that
handwriting exemplars be produced.

Criminal Law & Procedure > Search & Seizure >
Expectation of Privacy

Criminal Law & Procedure > Trials > Defendant's
Rights > Right to Remain Silent > Communicative &
Testimonial Information

Evidence > Scientific Evidence > Voice Fdentification
[HN25] Requests for the production of handwriting
exemplars are routinely granted in criminal trials where a
request to produce handwriting exemplars requires a
heightened level of scrutiny, Tn the context of a criminal
trial, handwriting exemplars, like the voice or body itself,
are identifying physical characteristics outside the Fifth
Amendment's, US. Const. amend V, protection,
Furthermore, a contention that handwritten exemplars
violate Fourth Amendment, US. Const. amend IV,
protections is also untenable, as a person has no
reasonable expectation of privacy regarding his
handwriting. Finally, courts have noted that the
compelled display of identifiable physical characteristics
infringes no interest protected by the privilege against
compulsory self-incrimination.

COUNSEL: For MATTHEW WILSTEIN, plaintiff:
Jeffrey Lynn Taren, Kinoy, Taren, Geraghty & Potter,
Lisa Danna Fanella, Access Living, Chicago, I1..

For SAN TROPAI CONDOMINIUM MASTER
ASSOCIATION, ROBERT  GRIFFIN, JAMES
DUNNING, JR, defendants: James Thomas Farnan, Mark
W. Reinke, Guth & Coughlin, Ltd., Chicago, IL. '

CONDOMINIUM MASTER
ROBERT  GRIFFIN, JAMES
DUNNING, IR, PETER KAHN, CREATIVE
PROPERTY  MANAGEMENT  GROUP, INC,
defendants: Stephen Richard Vedova, Guth, Reinke &
Farnan, Chicago, IL.

For SAN TROPAI

ASSOCIATION,

For ROBERT GRIFFIN, ROBERT MOSHOS, KIM
GEN, AL KAPLAN, JAMES DUNNING, JR, SAN
TROPAI  BUILDING 2 CONDOMINIUM
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ASSOCIATION, defendants: Richard Warren Hillsberg,
Lester Abram Ottenheimer, III, Pamela J. Park, Kovitz,
Shifrin & Waitzman, Buffalo Grove, IL.

For ROBERT GRIFFIN, ROBERT MOSHOS, KIM
GEN, AL KAPLAN, JAMES DUNNING, [**2] JR,
SAN TROPAI BUILDING 2 CONDOMINIUM
ASSOCIATION, defendants: Michael Scott Jacebs, Weil
and Associates, Northbrook, IL.

For ROBERT MOSHOS, defendants: Phillip S. Makin,
Phillip § Makin, Attorney Af Law, Chicago, IL.
States

JUDGES: MORTON DENLOW, United

Magistrate Judge.
OPINION BY: MORTON DENLOW

OPINION

[*374] MEMORANDUM OPINION AND ORDER

Plaintiff  Matthew  Wilstein  ("Wilstein"  or
"Plaintiff"}, moves this Court pursuant to Rule 37 of the
Federal Rules of Civil Procedure, to compel Defendants
San Tropal Condominium Master Association ("Master
Association"), and San Tropai Building 1T Condominium
Association ("Buiiding II Association™} (collectively
referred to as "San Tropai" or “"the Associations") to
answer deposition questions regarding board meetlings
held in executive session. Plaintiff also moves this Court
to compel the submission of handwriting exemplars of
each San Tropai board member. For the reasons set forth
below, the Cowrt grants in part and denies in part
Plaintiff's motion to compel the deposition testimony and
grants the motion 1o compel the production of
handwriting exemplars.

L. BACKGROUND FACTS

Plaintiff Matthew Wilsiein, a 31-year old disabled

resident of [**3] San Tropai, has sought for several years
to procure a handicapped parking space accessible to his
condominium through administrative, and now legal
channels. See Wilsiein v. San Tropai Condominium
Master Assoc., 189 F.RD. 371, 1999 U.S. Dist. LEXIS
16376, 1999 WL 51805 (N.D.JI1999). Plaintiff has
prought this action against the Master Association, the
Building I Association, Creative Property Group, Inc.,
the property manager, and several San Tropai directors,
individually, alleging that Defendants refused to provide
accessible, handicapped parking in violation of the Fair
Housing Amendments Act {the "Fair Housing Act"}. 42
US.C § 1306 et seq. Plaintiff amended his complaint to
include claims that he has been the victim of retaliation
and harassment as a result of his attempts to gain
accessible parking.

In late 1996, Plaintiff requested a handicapped
parking space readily accessible to his unit due 1o his
deteriorating health. After the Master Association denied
several requests for handicapped parking behind his
building, Plaintiff initisted an administrative complaint
with the Department of Housing & Urban Development
{"HUD"). He later filed this lawsuit. After the initiation
{#*4] of legal action, Plaintiff allegedly began to suffer
incidents of harassment and retaliation.

Plaintiff now seeks to depose the board members
regarding  closed door executive sessions. The
Associations have refused to answer such questions,
contending that this information is privileged under the
open meetings provisions of the Hiinois Condominium
Properties Act, (the "Condominium Act") 765
JLE.COMP.STAT ANN.605/18(a)(9) and 6035/18.5(c)(4).
Furthermore, the Associations contend that  such
discussions are protected from disclosure by the
attorney-client privilege and work-product doctrine.

Plaintiff also seeks to compel handwriting exemplars
of San Tropai's current and former



Page 7

189 F.R.D. 371, *375; 1999 U.5. Dist. LEXIS 16376, **4

[¥375] board members to discover the identity of those
responsible for the incidents of harassment.

I1. ISSUES PRESENTED

Plaintiff's motion te compel raises the following
issues: first, whether federal or state law governs the
privilege questions; second, whether a blanket privilege
applies to protect discussions held in a condominium
board executive session; third, whether the attorney-client
privilege applies to protect discussions held in a
condominium board executive session; and finally,
whether current [**3] condominium board members can
be required to provide handwriting exemplars.

I11. MOTION TO COMPEL DISCOVERY

[HN1] A party may file a motion to compel
discovery under Rufe 37 of the Federal Rules of Civil
Procedure where another party fails to respond to a
discovery request or where the party's response is evasive
or incomplete. FED.RCIV.P. 37(ajf2)-(3}). The Federal
Rules of Civil Procedure provide a court with broad
discretion in resalving discovery disputes. Bobkoski v.
Bd. of Educ. of Cary Consol. Sch. Dist. 26, 4] F.RD.
88, 90 (N.D. Ill. 1992), A motion to compel discovery is
granted or denied at the discretion of the trial court.
Community Sav. and Loan Ass'n v. Fed Home Loan Bank
Bd, 68 FRD. 378 381 (E.DWis 1975). In ruling on
motions to compel discovery, "courts have consistentiy
adopted a liberal interpretation of the discovery rules." /d

[HN2] Under Rwle 26¢b)(1), "parties may obtain
discovery regarding any matler, not privileged, which is
refevant to the subject matter involved in the pending
action, whether it relates to the claim or defense of the
party seeking discovery, or to the claim or defense of any
other party . . . [**6] " FEDRCIV.P 26¢b)(1). A
request for discovery "should be considered relevant if
there is any possibility that the information sought may
be relevant 1o the subject matter of the action. A M
Int'l, Inc. v. Eastman Kodak Co., 100 F.RD. 255 257
(ND. Il 1981) citing 8 WRIGHT & MILLER,
FEDERAL PRACTICE AND PROCEDURE, CIVIL §
2008 (1970). Thus, courts commonly look unfavorably

upon significant restrictions placed upon the discovery
process. Allendale Mut, Ins, Co. v. Bull Daia Sys. Inc.,
132 FRD. 132, 135 (N.D. [l 1993). The burden rests
upon the objecting party to show why a particular
discovery request is improper. EEOC v. Klockner H & K
Machines, Inc., 168 F.RD. 233, 235 (E.D. Wis. 1996).

IV, MOTION TO COMPEL DEPOSITION
TESTIMONY REGARDING EXECUTIVE
SESSION

A. Federal Common Law Governs Privileges Asserted
for Claims under Federal Law

[HN3] Federal Rule of Evidence 501 provides that
federal commen law govems any privilege questions in
this case. "The privilege of a witness, person,
government, State, or political subdivision thereof shall
be governed by the principles of the common law as they
may be interpreted [**7} by the courts of the United
States in the light of reason and experience. However, in
civil actions and proceedings, with respect to an element
of a claim or defense as to which State law supplies the
rule of decision, the privilege . . . shall be determined in
accordance with State law.” FED R EVID. 501,

[HN4] Whenever a principal claim in federal court
arises under federal iaw, with pendent jurisdiction over a
state claim, federal common law of privileges apply. In
Memorial Hospital For McHenry County v. Shadur, 664
F2d 1058, 1062 (7th Cir. 1981), the plaintiff alleged
violations of both federal and state antitrust laws. In
declining to apply the Hlinois privilege provided under
the 1llinois Medical Studies Act to the case, the Seventh
Circuit reasoned, "The principal claim . . . arises under . .
. & federal law. Because the state law does not supply the
rule of decision as to this claim, the district court was not
required to apply state faw in defermining whether the
material sought . . . is privileged. Instead, the question of
whether the privilege asserted . . . should be recognized"”
is governed by federal common law. Similarly, following
the approach suggested [*¥8] by the Senate Judiciary
Committee, the court in Perrignon v. Bergen Brunswig
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[*376] Corp, 77 F.RD. 455, 459 (N.D. Cal. 1978), held
that [HN5} "in federal question cases where pendent state
claims are raised the federal common law of privileges
should govern all claims of privilege raised in the
litigation.”

The principal claim in this case arises under the Fair
Housing Act,. a federal law, with pendent state claims.
Because state law does not supply the rule of decision as
to the principal claim, this Court is not required to apply
state law privileges. Thus, the Court must look to
privileges recognized by federal common law.

B. An Executive Session Privilege Does Not Apply
Under Federal Common Law

1. Standard For Recognizing a Federal Common Law
Privilege

[HNG6] In determining privileges pursuant to federal
cominon iaw, the Court must first inquire whether or not
there is an existing privilege. If so, that privilege will be
applied. If not, the Court must then determine whether
the federal common law should be expanded to include
an asserted state law privilege. Therefore, the first issue is
whether a federal common law privilege exempts
closed-door executive session meetings [**9] from
discovery. This Court finds none. [HN7] Although a
deliberative process privilege is recognized exempting
from discovery opiniens or recommendations made by
government officials during the decision-making or
policy-making process, no such privilege exists for
private entities. United States v. Farley, 11 F.3d 1385,
1389 (7th Cir. 1993).

The Court must then inquire whether or not te
expand the federal common law of privileges to
encompass the asserted state executive session privilege.
In Jaffee v. Redmond, 518 U.S. 1, 1168 Cr 1923, 135 1.
Ed 2d 337 (1996}, the Supreme Court set forth the

principles to consider in determining when "Rule 30! of

the Federal Rules of Evidence authorizes federal courts to
define new privileges by interpreting 'common law
privileges . . . in the light of reason and experience.™ The
Court noted that Rule 307 "did not freeze the law
governing the privileges . . . at a particular point in
history, but rather directed federal cowts to 'continue the
evolutionary development of testimonial privileges." Id,
FSISUS a9 1168 Cr ar 1927-1928. The Court started

with the basic rule that [HN8] "there is a general {¥¥10]
duty to give what testimony one is capable of giving, and
that any exemptions . . . are distinctly exceptional” and
"disfavored." Jd The Court then stated that for any
privilege to be added to the federal commen law, the
privilege must “"promote . . . sufficiently important
interests to outweigh the need for probative evidence.” /d
The analysis must be made on & case-by-case basis, and
take into account both the public and private interests that
the privilege serves, as well as the evidentiary benefit that
would result if the privilege was denied. Id, 518 US, o
8 14,1168 Ct ot 1927, 1929,

Thus, this Court will consider whether to recognize
the asserted state law privilege as a matter of federal
commoen law, [HN9] In determining whether to recognize
a state law privilege, the court must keep in mind that a
“strong policy of comity between state and federal
sovereignties impels federal courts to recognize state
privileges where this can be accomplished at no
substantial cost to federal substantive and procedural
policy." Memorial Hosp., 664 F2d af 1061, citing
United States v. King, 73 FRD. 103 105
(EDNY.I976). In [**11] Memorial Hopital, the
Seventh Circuit relied upon an analysis similar to that of
the Supreme Court in Jagffee to aid [HN1IG] in the
determination of whether a state faw privilege should be
recognized under Federal Rule of Ividence 301

First, because evidentiary privileges
operate o exclude relevant evidence and
thereby block the judicial fact-finding
function, they are not favored and, where
recognized, must be narrowly construed.
Second, in deciding whether the privilege
asserted should be recognized, it is
important to take into account the
particular factual circumstances of the
case in which the issue arises. The court
should "weigh the need for truth against
the importance of the relationship or
policy sought to be furthered by the
privilege, and the likelihood that
recognition of the privilege will in fact
protect that relationship in the factual
setting of the case.”



Page 9

189 F.R.D. 371, *377; 1999 U.S. Dist. LEXIS 16376, **11

|¥377) Memoriagl Hosp., 664 F.2d at 1061-62 (citations
omitted).

2. The lllinois Condominium Property Act Does Not
Provide A State Privilege That Should Be Recognized
by Federal Common Law

The Court finds that the Condominium Act does not
provide a state executive meeting privilege. [¥*12]
Furthermare, any interests that may be advanced by the
asserted state executive meeting privilege are overcome
by the need for probative evidence and are adequately
protected by the attorney-client privilege.

San Tropai's assertion of an executive session
privilege under The [linois Condominium Property Act,
765 ILL. COMP. STAT. ANN. 605/18, (hereinafter "The
Condominium Act™) is misplaced for two reasons. First,
The Condominium Act does not create a privilege from
discovery. Second, such a privilege would not be
recognized as a matter of federal common law.

[HN11] The Condominium Act provides “that
meetings of the board of managers shall be open to any
unit owner, except for the portion of any meeting held . ..
to discuss litigation when an action against or on behalf
of the particular association has been filed and is pending
in a court or administrative tribunal, or when the board of
managers finds that such an action is probable or
imminent.” 765 ILL. COMP. STAT. ANN. 605/18.9. The
Condominium  Act makes no express mention of a
privilege from discovery. Furthermore, the Condominium
Act uses language almost identical to the Illinois Open
Meetings Act, § [LL. COMP. STAT. ANN. 120/2, to
[**13] provide a duty to maintain open meetings.
[FIN12] Both statutes clearly set forth instances where
closed meetings are acceptable, however, neither statute
expressly grants a privilege from discovery. J/l Educ.
Labor Relations Bd v. Homer Community Consol. Sch.
Dist. No. 208, 160 Il App. 3d 730, 736, 514 N.E.2d 4635,
469, 112 [T, Dec. 802 (1987},

The court in Homer elaborated upon the purpose of
the I[llinois Open Meetings Act and the Freedom of
Information Act stating,

The purpose of those acts is to provide
the general public with access to

information previously unavailable. That
same information was not unavailable to
required disclosure for purposes of
litigation unless it was subject to a
privilege. The exceptions set forth in that
legistation clearly appear to be exceptions
to the newly created duty to disclose to the
public. Information covered by those
exceptions retains the same confidentiality
that it had before enactment of the
legislation. That confidentiality did not
necessarily involve a privilege from
reguired disclosure in litigation.

Homer, 160 1ll. App. 3d at 736, 514 N.E.2d at 469.

Thus, in creating limited exceptions |¥*14] to the
duty of disclosure under the Open Meetings Act, the
Freedom of Information Act, and the parallel provisions
of the Condominium Property Act, "the legislature was
balancing the need of the public to be informed against
the need for confidentiality. The legislature was not
balancing the need of litigants for information against the
need for confidentiality.” Id

In this case, there is a substantial need for the
disclosure of relevant evidence. The allegations that
Wiistein makes are particularly disturbing. Wilstein, whoe
is Jewish, claims that aflter he underteok fegal efforts to
obtain a handicapped parking space, he became the
subject of vicious and anti-Semitic harassmeni. The
repeated actions of harassment have included puncturing
Wilstein's tire on his auto, strewing feces and garbage on
his car, defacing his handicap parking sign, smashing the
windshield of his car, leaving a Semitic plastic nose on
his door, placing a Nazi swastika on his car, urinating on
his door, placing pomography on his deor, vandalizing
his car, and posting bandwritten notes around the
condominium complex that harassed Wilstein by name.

In addition, in order to pursue a claim for violation of
{#*15] the Fair Housing Act, Wilstein must know at least
the motive and basis for San Tropai's decision to deny his
parking request. The testimony of San Tropai's board
members as to discussions held in executive session will
likely aid in uncovering the Tacts refied upon by the board
o make
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[*378] the decision not to comply with Wilstein's
request. Furthermore, there is no compelling policy
interest to justify protecting ail communications in
executive session meetings. As hereinafter discussed, the
attorney-client privilege provides adequate protection.
Thus, this Court refuses to extend federal common law o
encompass an executive session privilege.

C. The Attorney-Client Privilege Limits Appropriate
Peposition Testimony

1. Confidential Communications Between Aftorney
and Client Are Protected.

The next issue is to what extent the aliorney-client
privilege protects from discovery the statements made by
hoard members meeting in executive session to discuss
their atterney's letter regarding pending litigation. The
Court conciudes that a blanket privilege does not arise,
To the extent testimony of the condominium board
members would reveal litigation strategy or confidential
information [**16] communicated between the beard
and its attorney, the attorney-client privilege does apply.

[HN13] Federal common law recognizes the
attorney-client privilege. Upjohn Co. v. Uniled Stafes,
449 U5, 383, 389, 101 S Ct, 677, 682, 66 L. Ed 24 584
{1981). The purpose of the privilege is "to encourage full
and frank communication between attorneys and their
clients and thereby promote broader public interests in
the observance of law and administration of justice." fd
"The privilege exists o protect not only the giving of
professional advice to those who can act on it but also the
giving of information to the lawyer to enable him to give
sound and informed advice." I 449 US. at 350, i01 S
Ct. at 683. The privilege recognizes that sound legal
advice depends upon the lawyer's being fully informed by
the client. fd 449 U.S ot 389, 101 5. Ct. af 682,

The Seventh Circuit has "long embraced the
articulation of the attorney-client privilege first set forth
by Dean Wigmore" in 1904, [HN14] United States v.
Fvans, [13 F3d 1457, 1461 {(7ih Cir. [997). The
essential general principies governing the privilege are as
follows: :

(1) [F*17} Where legal advice of any
kind is sought {2) from a professional
legal adviser in his capacity as such, (3)

the communications relating fo that
purpose, {4) made in confidence {3} by the
client, (6) are at his instance permanently
protected {7) from disclosure by himself or
by the legal adviser, (8} except the
protection be waived.

8 John Henry Wigmore, EVIDENCE IN TRIALS AT
COMMON LAW § 2292 (John T. McNaughton rev.
1961).

[HN15] The party claiming the privilege bears the
burden of proving all of its essential elements. Uhnirted
Srates v. White, 950 F.2d 420, 430 (7th Cir. 199]1). "Since
the privilege has the effect of withholding relevant
information from the fact finder, it applies only where
necessary to achieve its purpose.” Fisher v, United States,
425 U.S. 391,403, 96 8. Ct. 1369, 1577, 48 L. Ed 2d 39
(1976). Thus, "a blanket claim of privilege that does not
specily what information is protected will not suffice.”
United States v. White, 970 F.2d 328, 334 (7th Cir,
1992).

2. The Underlying Facts of the Dispute Discussed by
Members of the Condominium Beard in Executive
Session Are Discoverable

[HN16] The attorney-ciient privilege {**18] only
protects disclosure of communications; it does not protect
disclosure of the underlying facts by those who
communicated with the attorney. Upjohn, 449 US at
395-396, 161 8. Ct. al 685-686,

A fact is one thing and a communication
concerning that fact is an entirely different
thing. The client cannot be compeiled to
answer the guestion, "What did you say or
write te the attorney?' but may not refuse
to disclose any relevant fact within his
knowledge merely because he
incorporated a statement of such fact into
his communication to his attorney.

Id (quoting Philadelphia v. Westinghouse Elec. Corp.,
205 F. Supp. 830, 831 (E.D.Pa. 1962)).

In Larson v. Harrvington, 11 F. Supp. 2d 1198 (ED.
Cal. 1998), the plaintiff moved to
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[*379] compel the deposition testimony of county board

members regarding discussions held in closed session.
The defendant objected to questions pertaining to the
closed session on the ground that the county counsel was
present at the meetings and at each meeting "provided
legal advice and counseling” to the board. /d at 1200,
The court found that even if confidential communications
within the purview [**19} of the attorney-client privilege
were made at the closed meetings, such communications
would not "cloak the entire proceeding in secrecy." Id at
120]. Discussions which did not implicate legal advice
relating to pending or anticipated litigations were not
privileged from discovery. /d.

3. Discussion of Legal Advice Provided by Counsel
Regarding Pending or Anticipated Litigation s
Privileged From Discovery.

[HN17] Communications from an attorney to a client
are privileged if the statements reveal, directly or
indirectly, the substance of a confidential communication
by the client. Ohio Sealy Mattress Mfg. Co. v. Kaplan,
90 FRD. 21 28 {ND. Il 1980). The privilege extends
to situations where an attorney is giving advice
concerning the legal implications of conduct, whether
past or proposed. Hercules Ine. v, Exxon Corp., 434 F.
Supp. 136 (D.C.Del. 1977}, The mere attendance of an
attorney at a meeting, however, does not render
everything said or done at that mecting privileged, Grear
Plains Mutual fns. Co. v. Mutual Reinsurance Bureau,
156 FRD. 193 197 ¢(D.Kan 1993). For communications
at such meetings |¥*20] to be privileged, they must have
related to the acquisition or rendition of professional legal
services. Jd The party secking to assert the privilege
must show that the particular communication was part of
a request for advice or part of the advice, and that the
communication was intended fo be and was kept
confidential. /o

Similarly, [HNI8] “[a] privileged communication
does not lose its status as such when an executive relays
legal advice to another who shares responsibility for the
subject matter underlying the consultation. Management
personnel should be able 1o discuss the legal advice
rendered to them as agents of the corporation.” Weeks v

Samsung Heavy Ind, Co., Lid, 1996 U.S, Dist LEXIS
8554, 1996 WL 341537 at *4 (N.D. L June 20, 1996).
However, while discussions between executives of iegal
advice should be privileged, conversations between
executives about company business policies and
evaluations are not. SCA Corp. v. Xerox Corp., 70 F.R.D.
308, 318 (D. Conn. 1976). "When the ultimate corporate
decision is based on both a business policy and a legal
evaluation, the business aspects of the decision are not
protected [merely] because legal consideration are also
involved. [**21] " Jd

In Great Plains, the court denied the defendant's
request for production of the minutes of a corporate board
meeting when it found that the information sought by the
plaintiff directly related "to legal advice rendered by its
attorney in his capacify as legal advisor." Great Plains,
130 FRD. at 197. While the court recognized that the
oresence of an attorney at a board meeting would not
shield the entire meeting from disclosure, it was "clear
from the minutes of the board meetings that the purpose
of the conversations during the board meetings was 0
render legal advice." Id Furthermore, both the plaintiff
and its attorney understood that the purpose of the
communications was to review and consider fegal issues
pertaining to pending litigation. fd Thus, because the
atterney was "acting in his capacity as an attorney during
the relevant portions of the board mectings," and giving
advice requiving "the skill and expertise of an attorney,”
these portions of the board meetings were protected from
discovery. /d.

In Weeks, an execotive employee summarized legal
advice given by counsel regarding legal cbligations and
potential litigation [**22] risks regarding the suit at hand
and relayed the information to his superior. Weeks, at *¥3.
The summary memo was held to be protected from
discovery under the attorney-client privilege. Jd at 4.

Thus, discussions by members of the San Tropai
board encompassing business strategy  and
decision-making are not privileged, regardless of whether
or not the business decisions may have a legal impact on
Sen Tropai. However, conversations among the
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[*380] board members discussing their attorney's legal
advice about potentiai litigation risk and legal strategy are
privileged under the attorney-client privilege.

4. Unprotected Executive Session Discussion Requires
Response

In this case, the attorney-client privilege does not
provide bianket protection from discovery. Only the
relevant peortions of the executive session meeting
discussing confidential information disclosed to the
attorney or advice from the atforney relating to pending
or anticipated ltigation are privileged from discovery.
Questions pertaining fo factual information underiying
Wiistein's claim or information not involving counsel's
legal advice must be answered. As an example, questions
that do not violate the attormey-client [**23] privilege
might include:

What topics were discussed in executive
session? Why was Mr, Wilstein denied a
handicapped parking space? What factual
information did the association consider?
What parking alternatives, if any, did the
association consider? Did any Board
member reveal any personal animus
toward Mr., Wilstein? How did the Board
vote? Were any members in favor of
granting Mr. Wilstein a parking space?
What business and economic factors did
the board consider in its decision to deny a
parking space to Mr. Wilstein?

These questions relate fo the underlying facts and
therefore do not infringe upon the aftorney-client
privilege.

Examples of impermissible questions might include:

What was discussed regarding counsel's
advice? What course of action did counsel
recommend? What litigation strategy did
counsel propose? Did counsel inform the
board of potential litigation risks? What
legal obligations did counsel inform the
board of?

It is, of course, impossible to provide a fully
comprehensive list of both permissible and objectionable
questions. The foregoing guidelines should aid all parties

to complete discovery.

5. The Attorney Client Privilege is [**24] Not
Waived

San Tropei has not waived its attorney-client
privilege by providing minutes of general board meetings
to Wilstein, despite Wilstein's claims fo the contrary.
[HN19] If a client chooses to divulge a conversation with
his attorney to a third party, that conversation may no
longer be privileged, however, the privilege is not waived
for all time as it relates to future conversations. Similarly,
because San Tropei's board made voluntary disclosures of
the minutes of their board meetings discussing legal
advice, thus walving the attorney client privilege for
those communications, this does not indicate a waiver of
the privilege for all future board meetings. !

i San Tropei took the position in oral argument
that they are not relying upon an advice of
counsel defense. In the event such defense is
raised, the attorney-client privilege is waived.
"Where . . . a parly asser(s as an essential element
of his defense reliance upon advice of counsel, . . .
the party waives the attorney-client privilege with
respect 1o ail communications, whether written or
oral, to or from counsel concerming the
transactions  for which counsel's advice was
sought." Pamter v. Marshall Field & Co., 80
FRD 718 721 (N.D Il 1978); see also Johnson
v. Rawland-Borg Corp., 961 F. Supp. 208, 211
(N.D. I 1997).

[¥*25] In this case, the minutes of the board
meetings that were disclosed were prior o the initiation
of a legal suit by Wilstein on October 5, 1998. The filing
of a lawsuit against a defendant certamly changes the
iegal landscape, therefore, any previous disclosure will
not be considerad a waiver as to future board meetings.

Chinnicl v, Central DuPage Hosp. Assoc., 130
FRD 464 (NDHI 1991), upon which Plaintiff relies, is
distinguishable. In that case, the court held that a memo
from a condominium association president to "All
Condominium Owner" was discoverable after the board
had already disclosed minutes from a board meeting,
including  the contents of a  discussion with the
condominium association's counsel. The contents of the
memo to the condominium owners appeared fo be
substantially the same as the contents of the minutes of
that particular board meeting, in that it discussed (he legal
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advice given by the
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[*381] condeminium association's attorney, and then
asked the owners for their opinion of what action the
board should take. The holding in that case should be
narrowly construed to instances where 2 memorandum
refers to a privileged document in which the privilege
|**26] was previously waived. The court did not hold
that all future board meetings or all future memoranda are
discoverable, as Plaintiff wishes to assert.

VI HANDWRITING ARE

DISCOVERABLE

EXEMPLARS

A. Handwriting Exemplars Are Relevant And May
Lead To The Discovery Of Admissible Evidence

The final issue is whether current board members
can be required to provide handwriting exemplars,
[HN20] Federal Rule of Civil Procedure 34(a) allows a
party "to inspect and copy, test, or sample any tangible
things which constitute or ccntain matters within the
scope of Rule 26¢b) and which are m the possession,
custady or control of the party upon whom the request is
served.” FEDRCIV.P. 34(a). Under Federal Rule of
Civil Procedure 26(b)(1), "The information scught nesd
not be admissible at the trial if the information sought
appears reasonably calculated to lead to the discovery of
admissible evidence.” FED R CIV.P. 26(bi(i).

Wilstein  seeks the production of handwriting
exemplars of the San Tropai Board members to discover
the individual or individuals responsible for the
harassment that he has suffered after initiating legal
action against San Tropal. Wilstein seeks this information
in support [**27] of his claim for retaliation,
intimidation and maintenance of a hostile environment in
violation of the Fair Housing Act.

In support of his motion to compel the production of
handwriting exemplars, Wilstein offers several pieces of
evidence which lead him to believe that at least one board
member is responsible for this harassment and retaliation,
First, Plaintiff presents as exhibits several harassing notes
posted on the common information board of the San
Tropai Condeminiums. Several notes are anti-Semitic in
nature, and each note contains a hand printed word or
phrase. For example, on a business card for a Jewish

kosher bakery, the handwriting reads, "call M. Wilstein
For Cheap Prices.” Another hand printed signs say "Need
a Lawyer See Wilstein.” Wilstein's name was also hand
printed on posted handicapped parking signs and
reminders to residents to not abuse handicapped parking
spaces. Plaintiff also alleges particularly vicious and
ongoing acts of harassment, as previously discussed.
Plaintiff feels that a comparison of the printing on each
note with that of the members of the condeminium board
will clearly implicate the cuiprit and aid in the proof that
the condominium board [**28) itself was responsible for
retaliation and promotion of a hostile environment in
violation of the Fair Housing Act. -

Second, Plaintiff is in the possession of a magazine
subscription card fraudulently completed in handwriting,
registering him for a subscription to a mature woman's
magazine. Through a third-party subpoena of magazine
subscription records, Plaintiff has learned that of four
households in the San Tropai Condominiums who
subscribed in September of 1998 to the magazine
fraudulently ordered under the Plaintiff's name, one is a
member of the Master Association.

Third, there is a clear temporal relation between the
initiation of legal action by Wilstein and the harassing
notes. The harassment started shortly after Wilstein's
filing of this lawsuit, which would presumably be more
well known by beoard membesrs than by the average
condominium unit owner or passerby.

Finally, Wilstein ¢laims that a harassing note was
found in a restricted area of the condominium accessible
only to San Tropai board members. Thus, the possibility
that a member of the condominium beard is invelved in
even more likefy.

In light of the handwritten exhibits presented by
Plaintifl in support of his [**29] claim for retaliation and
harassment and the temporal reiation of the harassing
notes to PlaintifT's initiation of legal action against the
Condominium  Associations, the submission of
handwriting exemplars is relevant and may lead to the
discovery of admissible evidence.
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{*382] B. Individual Board Members Can Be
Compelled To Provide Handwriting Exemplars
Analysis

San Tropai contends that a request for handwriting
exemplars cannot apply to a corporation or association
because only named parties to a suit can properly be
required to submit handwriting exemplars. On the
confrary, [HN21} it is clear from the Federal Rules of
Civil Procedure that current officers, directors, and agents
of a corporation are subject to reasonable discovery
requests when the corporate entity is named as a
defendant. Federal Rule of Civil Procedure 30(b)(6)
explicitly directs a named corporation or association
party to "designate one or more officers, directors, or
managing agents” to be deposed by the opposing party.
FEDR.CIV.P. 30(b}{6}. Furthermore, Federal Rule of
Civil Procedure 32(aj(2) provides that "the deposition of
... anyone who at the time of taking the deposition was
an officer, director or managing {**30] agent.. _ofa. .,
private corporation , . . or association . . . which is a party
may be used by an adverse party for any purpose.”
FED RCIV.P. 32¢a)(2). This "is appropriate, since the
deposition is in substance and effect that of the
‘corporation or other organization which is a party.”
FED RCIV.P. 32 advisory committee's notes. Both of
these provisions ¢learly indicate that officers, agents, and
directors of a corporation or association are subject to
reasonable discovery requests.

Indeed, [HIN22] even witnesses who are no longer
parties to a litigation may be compelled to produce
handwriting exemplars. U.S. v. Jackman, 1997 /.S Dist.
LEXIS 4525, 1997 WL 161948 (D.Kan. Mar. 28, 1997).
Therefore, defendant's argument is unsubstantiated.

C. Handwriting Exemplars Will Be Required

San Tropal contends that volunteer members of a
nen-profit association should not be required, in a civil
suit, to supply a handwritten exemplar. San Tropai's
contention, however, holds no  merit.  [HN23]
Handwriting exemplars are within the scope of Rude
26(b) as long as they are relevant (o the claims asserted
and reasonably calculated 1o lead to admissible evidence.
FED.RCIHV.P. 260b). For purposes of discavery, it
f#*31] is difficult o imagine any document or thing

which could not be ordered prodaced under appropriate
circumstances." 4A MOORE'S FEDERAL PRACTICE,
§ 34.09 (1983). As that treatise notes, even dead hodies
can be ordered produced. /d citing {HN24] Zalatuka v.
Metropolitan Life Ins. Co., 108 F.2d 405 (7th Cir. 1939).

In civil cases, the courts have required that
handwriting exemplars be produced. In Kajfas v. EF
Hutton & Co., Ing, 1987 U.S. Dist. LEXIS 16806, 1987
WL 10831 (ELD.NY. Apr. 30, 1987), the court compelled
handwriting exemplars and known samples of existing
handwriting where plaintiff challenged the authenticity of
her signature on a customer investment account in an
action claiming violations of the Securities and Exchange
Act,

Similarly, at least one court has granted a motion o
compel fingerprints in a civil case, a production request
analogous to the present request. In Alford v. Northeast
Ins. Co, fne, 102 F.R.D. 99 (ND. Fla. 1984) the court
granted the defendant's motion to compel the production
of fingerprints from the plaintiff in support of its
aftirmative defense that the plaintiff was responsible for
the fire damage he was claiming. The [¥*32} Court
found the request to be relevant to the action, and
reasonable under the broad principles of discovery
outlined by the Federal Rules of Civil Procedure. Id af
101

Furthermore, [HMN25] requests for the production of
handwriting exemplars are routinely granted in criminal
trials where a request to produce handwriting exemplars
requires a heightened level of scrutiny. In the context of a
criminal trial, handwriting exemplars, like the veice or
body itself, are identifying physical characteristics
outside the Fifth Amendment's protection. Gilbert v.
California, 388 U.S. 203, 266-267, 87 8. Ct. 1951, 1953,
18 L Ed 2d 1178, (1967). Furthermore, a contention that
handwritten exemplars violate Fourth  Amendment
protections is also untenmable, as a person has no
reasonable expectation of privacy regarding his
handwriting. United States v. Mara, 410 US. 19, 93 8
Cto 774, 35 L. Ed 2d 99 (1973). Finally, couris have
noted that the compelled display of identifiable physical
characteristics infringes no interest protected by the
privilege
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[*383] against compulsory self-incrimination. United
States v, Dionisio, 4710 US. {, 93 5. Ct. 764, 35 L. Ed 2d
67 (1973). |#%33}

Because of the [ower level of scrutiny required in a
civil case, and based on the evidence Wilstein has set
forth in support of his claim against San Tropai for
creation of a hostile housing environment and retaliation
in violation of the Fair Housing Act, this Court concludes
that an analysis and comparison of handwriting
exemplars of current members of the Associations are
relevant, Furthermore, Wilstein's request is reasonably
calculated to lead to admissible evidence, and is thereby
granied.

D. Procedures For Taking Exemplars

In order for the taking of handwriting exemplars to
be of use in this case, it will be necessary that several
procedural requirements be met. First a handwiiting
expert nust design the procedure for taking and
comparing the handwriting exemplars. Second, the

analysis of the exemplars must be made available to both
parties. Finally, the handwriting exemplars should be
taken once, preferably at the depositions of the board
members.

VI. CONCLUSION

For the foregoing reasons, the Court grants in part
and denies in part Plaintiff's motion to compel the
deposition testimony of San Tropai Condominium
Master Association and Building II Association,
{**34] and grants Plaintiff's motien to compel
production of handwriting exemplars from current
Board members of San Tropai Condominium Master
Assaciation and Building [T Association,

SO ORDERED THIS 7TH DAY OF OCTOBER,
1599.

MORTON DENLOW

United States Magistrate Judge



