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is Capacity as

Attorncy General of New Hampshire

and

Robert C. (Bob)

96-9

This is a petition rcqucsting the Ballot Law?

General of New Hampshire improperly denied l:us{

Smith

‘Commission to rule that the Attorney

compla.mt filed pursuant to RSA

664:18 and declare that Robert C. Smith (hermnaﬁer Respondent) has exceeded New

Hampshire's \;otuntary campaign expenditures act.

an affidavit agreeing to be bound by the Gﬁmpﬂigﬂf

letter dated July 22, 1996 the Petitioner requested

alleged violation of the campaign spending act by

RSA 664:5-6.' The Respondent filed

spending limit on July 19, 1996. By

the Attorney General to investigate an

the Respondent and to issue a cease

and desist order pursuant to RSA 664:18. By letter dated August 2, 1996 the Attorney

General refused to issue the cease and desist order, but invited the Petitioner to submit

further information. The Petitioner declined the iﬁf;witation and filed the within Petition.

t The Petition seeks additional relief;

Attorney General to issue a cease and desist order

mcludmg an order directing the

or, in the alternative, that the

Commission issue a cease and desist order; and an order that "excess expenditures" be
allocated 1o the general election. These requests werc withdrawn at the hearing.
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The issue presently Ecing raised by the Pctitiomréis at what point in time does the clock
start icking for purposes of calculating campaigrés;aending.

On August 9, 1996, the parties were noriﬁgd by fax transmission that rcSponsivc' }

pleadings and motions were to be filed not/later than August 14, 1996 and that “(a)

hearing on the motions and merits if necessary shall be held en August 15, 1996." The .
Attorney General filed a Motion to Dismiss for Le;ck of Subject Matter Jurisdiction. The
Respondent filed a written response to the Peﬁtioé, but did not attend the hearing. [t was
represented to the Commission that the Respondet;t waived his right to attend and present
oral argument. |
I. Jurisdiction.

The jurisdiction of the Ballot Law Commission to hear this matter is set forth in

RSA 665:7 as follows:

665:7 Additional Jurisdiction. In addition to the jurisdiction of
issues conveyed to the ballot law commission by other sections of this
chapter, the commission shall hear and determine all disputes involving
alleged violarions of New Hampshire election laws of a non-criminal aature
for which no specific statutory appeal procedure has already been provided.
The commission shall also hear and determine petitions for review of cease
and desist orders issued by the aiorney eeneral under RSA 664:18, 11, if
such petitions are filed within 3 days of the order

The Attorney General has filed a Motion to Dismiss for Lack of Subject Matter o
Jurisdiction. Essentially the Motion presents us wi@h the argument that the Petitioner
lacks standing under RSA 663:7 and RSA 664:18 tn bring this Petition. As previously

noted, the Petitioner has withdrawn his request for a cease and desist order and
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accordingly the Attorney General's arguments rel%ting to mandamus will not be
addressed. |
The Attorney General's position with n:spéct to RSA 665:7 is that the Petitioner

;7 -

has not suffered an "injury in fact” because the Atmrney General has not made a final
determination with respect to his complaint. Stat g ex rel. Thompson v, State Board of
arole, 115 N.H. 414, 419 (1975). In fact, so the argumfnt goes, the Attorney General

has invited the Petitioner to submit additional mformanon for his consideration as part of

%;
)

the Attorney General's ongoing review of campai“gn expenditure reports filed by political
candidates. However, this argument ignores the féct that the Petitioner has submitted
evidence to the Attorney General that, if acccptedgfas determinative, indicates that the

Respondent may have spent substantially in excesfé of the spending limits contained in

RSA 664:5-b. This argument also ignores the fact that ;he letter from the Attomey
General dated August 2, 1996 does reflect a final %ccision with respect to the
interpretation of when a person becomes a candid‘éne for public office. ("...it continues to
be our view that the applicable date is the date on -;vhich the candidacy is publicly and
unequivocally declared.”). Letter to John Rauh dafted August 2, 1996, page 3. It is this
interpretation of the law that is the focus of the P%itioner's complaint to us and is the
injury of which he complains. "
The Attoméy General's position with respeét to RSA 664:18 is that the Attorney

General has broad discretion to exercise his legal Jhdgment in the handling of complaints
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and the Petitioner lacks standing 1o question the e%xercise of that discretion. We agree that
the Attomney General has broad discretion, but wei do not believe that the exercise of that -
discretion is not subject to review. RSA 664:18 a‘i}lows “(a)ny candidate or voter” to file a
complaint with the Attorney General alh;ging a viélation of RSA 664, and Section II

“empowers", but does not compel, the Attomey Gé:neral to issue cease and desist orders

and prosecuts violations in his discretion. Howev‘ér, RSA 665:7 gives the Ballot Law

Commission jurisdiction to "hear and determine au disputes involving alleged violations

of New Hampshire election laws of a non-cdminal? nature for which no specific statutory

#
i

appeal procedure has already been provided™ and 'i;petitit)ns for review of cease and desist
orders issued by the attorney generai under RSA 6%4:18,.11...". We find that this is both a
"dispute” as contemplated by the first sentence of écction 7 and a petition to review a
Ecase and desist order as stated in the second sentex?cc. John Rauh’s letter to the Attorney
General dated July 22, 1996 expressly requested the issuance of a cease and desist order.

| The response from the Attorney General expressly Z?iéc]ined fo issue a cease and desist
order. We see no logical distinction between revnewmg an order that issues a cease and
desist order and reviewing an order that refuses to ig.sue a cease and desist order. [n our
opinion the legislative grant of authqrity to this Co%mission to review cease and desist
orders embraces the authbrity to review their demal

For the reasons stated above, the Motion to IZ}iSmiss for Lack of Subject Matter

Jurisdiction is denied.
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II. The Merits.
The Petitioner submitted to the Attorney C%eneral evidence in the form of Federal

Election Commission documents which demomtéte that on M'ay 2, 1995 the Respondent
ﬁled_ a Statement of Candidacy (FEC form 2) wnh the Secretary of the U.S. Senate which
the Petitioner argues js a publ_i;: declaration of cau}d:dacy On May 26, 1995 the
Respondent filed the Statement of Candidacy w1th the New Hampshire Secretary of State.
The Petitioner also submitied evidence to the Attorney General in the form of other
Federal Election Campaign documents (FEC formi!) that the Respondent made campaign
expenditures in the amount of $195,014.10 in 1995 and $439,035.06 in 1996. These

documents, if detérminatiw, would demonstrate that the Respondent has exceeded the

campaign expenditure limits of RSA 664:3-b.
The Petitioner takes the position that any pe}son whao has filed a Statement of

Candidacy with the Federal Election Commission meets the statutory definition of a

"candidate” in New Hampshire, namely "any persoé publicly declared as such and for
whom votes are sought in an election”. RSA 664 %, . As previously noted, the Attomey
General has interpreted the statute to mean that a pcrson becomes a candidate for state
purposes on “the date on which the candidacy is plé:licly and mgquivocally d;clared". 7

(Lenter, dated August 2, 1996, page 3). We do not izflccem cither interpretation. Whethera

person is publicly declared as a candidate and a petiéon for whom votes are sought in an

election is a question of fact that must be detenninefd on a case by case basis. We do not

[V}
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betieve that the issue can be resolved by using an?arbitmry date such as whether the
potential candidate has filed a form with the government, state or federal. To rule
otherwise would be to create a trap for the candid%te required by federal law to file one

‘form whereas perhaps another candidate, not requ.é;fred to file a governmenta! form, would

have the advantage of exceeding the campaign Spénding limit before making a public

H

declaration of his candidacy on an arbitrarily deteé}nined date.

Given our ruling today, it is clear thai neither the Attorney General or the
parties considered the question of when the Respo%;dent became a candidate in the
manner that we feel is appropriate. While the Petiéiouer argues the ¢vidence submitted
conclusively establishes that the Respondent was a %"candidate" in May of 1995 and the
sheer volume and amount pf campaign expendimré would tend to support that
conclusion, we are not prepared to make that dec_isigpn on the record before us.

We believe that it is appropriate to remand Ehxs matter to the Attorney General so

that he may perform whatever investigation and make such decision on the complaint as

he deems appropriate in light of this ruling. We note that the Attorney General has

&

invited the Petitioner to submit additional informati; n for his consideration and the

Respondent may submit whatever evidence he decxris appropriate. Accordingly, it is the

unanimous decision of the Commission to order tha the above matter be remanded to the

Arnorney General for further cansideration in light oifthis ruling.
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