STATE OF NEW HAMPSHIRE
BALLOT LAW COMMISSION
Richard P.gBosa
Secretary of State
Secretary of State’s
Memorandulgn of Law
Petitioner, Richard P. Bosa, on June 11, 2004, ﬁled with the Secretary of
- State’s Ofﬁce as a candidate for nomination for the office of United States Senator
and requested that his name be printed on the ofﬁc1al pnmary ballot of the |
Democratic Party. Exhibit A, copy of Declaratlon of Candidacy. The Secretary of
State, pursuant to RSA 655:14, has notified t:he Petitioner that his name will not be

;

placed on the primary ballot because he is nofft a registered voter affiliated with the

Democratic Party. §

Before the Ballot Law Commission (gj‘Commission”) is an appeal of that
i% -
determination. The Commission should uphbed the Secretary of State’s determination

because on June 11, 2004 the Petitioner wasj not a properly registered voter in the
State of New Hampshire. Even if the Comn%ission were to find that the Petitioner’s
previous registration is still valid, he was not registered as affiliated with the
Democratic Party. It is undisputed that on June 11, 2004 the Petitioner, aSserting that
he was not registered as a voter in New Hampshlre applied to be registered as a voter
with the City Clerk’s Office in the City of Portsmouth The Board of Registrars in the

Clty of Portsmouth did not consider that apphcatlon until Thursday June 17, 2004.
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The Petitioner first became a registered voter who is afﬁliated with the Democratic
Party on that date, theérefore, on June 11, 2004%5he was ineligible to file as a candidate
in the Déinocratic Partyl Primary. |

Furthermore, New Hampshire law prbljﬁbits a voter from changing parties and
then running for office or voting in the primaéy of the voter’s new party after the -
session of the Board of Registrars for party c}%anges and correction of the checklist
that must be held prior to the ﬁrst day of the fj’lling period. Therefore, even if the
Commission were to find that the Petitioner rémained a legally registered voter in the
State on June 11, 2004, because his name ha(i not yet been removed from the
Portsmouth checklist, he is prohibited from cilanging party affiliation after

Wednesday, June 2, 2004. For this reasons the Commission should deny the Petiton.

Right to Run for Office

There is a constitutional right to seek gelective office. N.H. Const. Part 1,
Article 11. “However, [this] “right” to app‘efir on the ballot is subject to compliance

with reasonable statutory regulation. Rauh v. Smith, No. 96-2, at 10 (N.H. Ballot Law

Cé)mmission, July 18, 1996) attached as Exhibit B, (citing Wilkes v. Jackson, 101
- N.H. 420 (1958) See also State v. Sullivan, 101 N.H. 429 (1958); Henderson v. Stark,

Sec. of State, 112 N.H. 351 (1972); Kibbe v.EtMilton,,,142 N.H. 288 (1997)).
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 Petitioner was not a registered voter in New Hampshire on June 11, 2004

On June 11, 2004, the Petitioner was a registered voter in McLennan County

e

Texas and was not lawfully entitled to vote 1n New Hampshire until he had
reestablished his voter registration in New Hémpshire. A person cannot be a lawful

voter in New Hampshire if that person is alscf -a lawful voter in another jurisdiction.

Every inhabitant of the state, having a single
established domicile for voting purposes, . . . shall have
a right at any meeting or election, to vote in the town,
ward, or unincorporated place'in which he or she is
domiciled. An inhabitant’s domicile for voting
purposes is that one place where a person, more than

~any other place, has established a physical presence
and manifests an intent to maintain a single continuous
presence for domestic, social} and civil purposes
relevant to participating in democratic self-
government. . . . g

i

RSA 654:1 (emphasis added). As of F ebruar% 4, 2004, and for an undetermined
period of time thereafter the Petitioner claimgéd domicile in Texas and chose Texas as
the one place where he established a physicaf{' presence and manifestéd an intent, by
registering to vote, to pérticipate in democra‘?c self-government.

In Texas “’residence’ means dom.icilé%, this is, one’s home and fixed place of
habitation to which one intends to return afte? temporary absence.” V.T.C.A,,
Election Code §1.015, (a), attached as EXhlblt C. In Texas “[a] person does not
acquire a residence in a place to which the pj%rson has come for temporary purposes
only and without the intention of making thajt place the person’s home.” Id. at (d).

1 . . .
The Voter Registration Application signed by the Petitioner include the requirement:

-“You must register to vote in the county in which you reside.” See Exhibit D, Texas
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Voter Registration Application signed by the Petitioner. The signature block on that
form states in pertinent part: “I understand that giving false information to procure a

voter registration is perjury, and a crime under state and federal law. I affirm that I

am a resident of this county . ..” Exhibit D.

{
£
;i

Given the character of the definition of?fesidence in Texas and in New
Hampshire and the character of the Texas Voter registration form it not possible that
the Petitioner could simultane‘ously hold lanlél voter registrations in both states.
RSA 654:1; compare Petition of New Hampsféire Republican State Committee
(Leonard William Foy, 11I) (Ballot Law Comrf;ission, Sept. 29, 2000) attached as
Exhibit E, (voter registration in California did?not preclude continuing domicile in
New Hampshire where voter registration form"jdid not trequire applicant to declare
California as hfs domicile). :

Therefore, while the Petitioner’s name iremained on the checklist in
Portsmouth after Febrﬁary 4, 2004, during a tif;ne when the Petitioner was domiciled
in Texas, he was not entitled to vote in New ﬁampshire.

I. A person is subject to a ciYil penalty not to- exceed
$5,000 if such person:

B '(e) Votes for an office or irneasure at an election if
such person is not qualified to!vote as provided in RSA
654; or '
B .II. A person is guilty of a ciass A misdemeanor if, at

any election, such person purposefully or knowingly
commits any of the acts-listed i]? paragraph 1.
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RSA 659:34, Wrongful Voting; Penalties for V oter Fraud. Had the Petitioner
purposely or knowingly voted in New Hamps}éire while domiciled in Texas, that act
would have constituted a class A misdemeanoi. To the extent that the Petitioner
clairﬂs that he was not a registered voter in Néw Hampshire prior to submitting, on
June 11, 2004, an application to register as aff%ﬂiated with the Democratic Party, the
Respondent agrees. |

The registration form in Texas does not ask appliéants to provide the location
where they were previously registered to Vbte and asks for their prior residence only if
the person previously lived elsewhere in Texa%. Exhibit D. There is no requirement
in law for the Petitioner or for TeXas officials to notify the election officials in
Portsmouth that the Petitioner had moved his Eiomicile to Texas. That the election
officials in Portsmouth did not learn of the Peéﬁtioner’s move does not alter the fact

- that he moved and lost his status as a qualiﬁedf{ voter. The Petitioner, upon returning

@

to New Hampshire and re-establishing his dorijiicile here had a duty to register to vote.
Until he did s0, he was not lawfully entitled to vote under his previous registration.
While the Legislature has not made explicit priovision that a person who moves their
domicile from the State and then later moves thelr domicile back into the State must
re-register, in light of RSA 659:34, the law must be read to include this requirement.
A person who applies for registration as a voter with'a town or city clerk does
not become a registered voter until the Board é)f Registrars or the Supervisors of the
Checklist vote to add the person’s name to theé checklist. Roger Franceour v.

Secretary of State, (Ballot Law Commission, August 2, 1996) attached as Exhibit F.

In Franceour the Petitioner appealed a ruling by the Secretary of State that he was not




aregistered voter in Goffstown on the date that he filed his declaration of candidacy
| for State Senate. Mr. Franceour was in a simigiar position to that currently held by’Mr.
Bosa.v B'oAth'ﬁled for office at a moment in tim§ before their application for
registration as a voter had been acted on by thfe Supervisors of the
Checklist/Registrars. “Mr. Franceour did notifapply to become a registered voter in -
the Town of Goffstown until July 8, 1996 and%’the Supervisors of the Checklist have
not met as of this date to act on his applicatiorifx.” Id at 2. The Commission must do in
this case what it did with Mr. Francoeur. ’
~ Based on this information, the éommission finds that
notwithstanding the certification contained therein, Mr.
Francoeur was not a qualified voter in Senate District 20

when he filed his declaration of Candidacy nor will he
become a qualified voter therein until such time as

the supervisors of the checkllst have approved his
application.

1d (emphasis added). Town and city clerks aré required by law to accept applications

from people who wish to be registered as voté_fs, but the clerk is not authorized to

approve those applications or to add a person | io the checklist.
»3".

The provisions of this section shall apply in all cities and
in all towns. Any person who has his domicile in any
town or city in this state and whose name does not
appear on the checklist of said town or city may apply to
the town or city clerk, or to the supervisors of the
checklist as provided in RSA 654 11, for the purpose of

. having his name added thereto by ﬁlhng out the form
provided for in RSA 654:7. The office of the town or
city_clerk shall be requlred to_accept applications
from such persons . ~

RSA 654:8, Application to Town or City Cllerk (emphasis added). City clerks are

| required to forward the applications to the Boérd of Registrars for the city.




The provisions of this section shall apply in all cities and
in all towns. The town or city clerk shall present to the
next meeting of the supervisors of the checklist the voter
registration forms of all persoﬁs making application to
the clerk since the previous meetmg of said supervisors.

RSA 654: 9 Forms to be Forwarded. It is then the Board of Registrars in a city or the

_;:

Supervisors of the Checklist in a town who dej(ermine, by majority vote, if the person

will be added to the checklist and registered asi a voter.

When the supervisors of the checkhst receive a
registration form from the town;or city clerk or when an
applicant submits the form to sa1d supervisors in person
at a session for the correction of the checklist, the

~supervisors of the checklist shall cause his or her name to

be added to the checklist, unlesg it is established that it is
more likely than not that the applicant is not qualified to
vote in the city or town under RSA 654:1 through 654:6.
All decisions of the supervisors of the checklist shall

. be made by majority vote thereof.

RSA 654:11, Application to Supervisors (emfihasis added). Therefore, although the

Petitioner’s act of submitting an apphcatlon to. reglster as a voter affiliated with the

Democratic Party on June 11, 2004 to the Cltyj Clerk’s Office in Portsmouth started

the registration process, the Petitioner did not _f)ecome a registered voter until the

Board of Registrars voted on Thursday June 1%, 2004, to add his name to the

checklist.

As it did in the Francoeur case in 1996 Ethe Commission must deny the

Petitoner’s appeal because he was not a registered voter affiliated with the

Democratic Party on June 11, 2004 when he ﬁled to run in the Democratic Party

primary.




Alternafivelv, Prior Registration as a Repu%blican prohibits Parts; Change.

The Legislature has established that in§%§rder to be a candidate for nomination
by a barty to a public office, an individual must be a registered member of that party.
One purpose for this requirement is preserviné the legitimacy of the primary election
process and the integrity of political parties.

A primary is intended to be the selectiQn by those voters who have chosen to

affiliate together because of common interests. or beliefs of a nominee who will

advance those common interests and beliefs. In part to prevent mischievous and

insincere affiliation with a party for strategic piurposes, the Legislature has limited the
. ability to change party affiliation. In order to }un as a candidate for nomination by the

Democratic Party or to vote in the Democratiéf Party Primary a voter whol has a

registered party affiliation must be registered as a member of the Democtatic Party

before the first day for filing for office. The pfurpose of this restriction is|to prevent

members of one party from unduly influencing the outcome of the other party by

4

either running as candidates in that party’s priffnary or by voting in the opposing

party’s primary.
Without this restriction, a voter who fefé/ored the election of a member of his or

her own party and who believed that candidaté% would be successful in the primary

without the voter’s support could switch partit;s for the purpose of Véting for the

weakest candidate in the opposing party. Wit hout this restriction, a voter who
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believed he or she could run as a candidate iné the opposing party and draw votes away
from the strongest opponent of the person theiy actually favored, could do so.

The limitation on changing party after the filing pveriod opens prevents such
opportunistic filing or voting. This limitation%breserves the right of those persons
who sincerely affiliate with a party to choose the nominee who best reflects their
common interests. |

This limitation on changing party does?not prevent people from making
sincere decisions to alter their affiliation, it on;1y requires them to do so no later than
the day b¢fore the filing period ends. It preveélts opportunistic party changes which

may be prompted only when it is learned whoelse is or is not seeking a particular

nomination.

While the sincerity of the Petitioner’s éolitical beliefs is not questioned, the
Ballot Law Commission must consider the Pez;itioner’s public communications
regarding his party affiliation. In a letter date(% June 11, 2004, the date on which the
Petitioner filed for election as the Democratic i’aﬁy nominee for the United States

Senate, the Petitioner stated:

I am a Republican candidate for the US Senate . . . .

Exhibit G, Bosa letter to Secretary of State, dajed June 11, 2004, postmarked June 9,
2004, and received June 14, 2004. Even were%the Commission to conclude that the
Petitioner was a legally registered voter in Ne\‘fv Hampshire on June 11, 2004, it

should recognize that the application for regisfration filed by the Petitioner on June
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11,2004 would in that circumstance be an untimely request for change of party

affiliation. Voters may not change party afﬁliétion and vote in the primary of the

voter’s new party after the session for correction of the checklist and party change

§

held immediately before the filing period.

No person, who is already registered to vote, whether
his party membership has been previously registered or
not, shall affiliate with a party or disaffiliate from a
party between the first Wednesday in June and the day
before the state primary electiojﬁ.

RSA 654:34.
Even if the Petitioner were a legally reéistered voter in New Hampshire, any
attempt by the Petitioner to change his party a;ﬁliation after Wednesday June 2, 2004
is prohibited by law. Therefore, even if the C?ommission were to conclude that the
Petitioner continued to be a legally registered gfoter in New Hampshire, it must find
that the application submitted to the City'of Pgrtsmouth on June 11, 2004 could not
have entitled the Petitioner to file for nominatiion as a candidate in the Democratic
Party. RSA 654:34-a provides that a party chénge request does not become effective

until acted upon by the supervisors of the Cheféklist or Board of Registrars. RSA

654:34-a, VII. Even the Board of Registrars may not make a change effective

i

between the first Wednesday in June and the day before the state primary election.
Id.
Even if the Commission were to find tﬁat the Petitioner was a registered voter

in New Hampshire on June 11, 2004, he was r;fegistered as affiliated with the




§

1
Republican Party and is not permitted by law to change party. Therefore, the

Commission must deny the petiton.

Respectfully submitted,
THE SECRETARY OF STATE

BY AND THROUGH HIS

HIS ATTORNEYS,

PETER . HEED
T@RNEY GENERAL

June 25, 2004 Orville B. Fitch II
Assistant Attorney General
Civil Bureau
33 Capitol Street
Concord, New Hampshire 03301-
(603) 271-1238
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; EXHIBIT
NEW HAMPSHIRE STATE E;PRIMAR Y ELECTION i

=
2
]
@
-
&
©°
g
2
=
3
e
-

Declaration of ;Candidacy
(RSA 655:17)

UNITED STATES SENATOR
REPRESENTATIVE IN CONGRESS

I, ZCA H/Za/ [Q S s

(print name as it shov (d"appear on ballot)

declare. that I am domiciled in Ward _ </ _ m the ? (or Town or Unincorporated piace)
o)

of )ﬂ Vs 5/7700 7"4 ' County of % V.2 4 )ﬁ#

- State of New Hampshlre and am a qualified voter herem, that I am a registered member of the

1% 2( party; that I am a candldate for nomination for the office of
s )zo/z/,#fzg

to be made at the primary election to be held on the 14th day of September, 2004; and I hereby request
that my name be printed on the official primary ballot ef said gjﬁz&é’/ﬂ )471/ - ‘

party as a candidate for such nomination. I declare that Iamnot a candldate for 1ncompat1ble ofﬁces as

defined in RSA 655:10, and that I am not a federal employee which makes me ineligible to file as a
candidate for this office. I further declare that, if normnated as a candidate for said office, I will not

withdraw; and that, if elected, I will be qualified for and will assume the duties of said office.

Candidate's signature:

First Nafe Middle L Last (Jr., Sr., etc.)

Mailing Address:

(565 Lot a//;%/% stzs/
frrae T gt S5/

Fee: United States Senator - $100 ; L
Representative in Congress - $50 : : JUN 1 1 2004

NEW HAMPSHIRE
Candidate must sign the affidavit of expendtture llmltatwns found onthe re{g@%gf;gww QTATE

O

4/04 | - ) ,
B ' f Cs kb STV
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STATE OF N’EW HAMPSHIRE NEW HAMPSHIRE
BALLOT LAW COMMISSION SEGRETARY OF STTE
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John éauh
v
Bob Smith -

EXHIBIT

No. 96-2

Charles G. D;uglas, III
v
Richard Swett

No. 96-4
PREA.MBLE
For the last three weeks the Ballot Law Commission has had

under consideration three'challqhges'to the placement 9!“

candidates names on the primaryﬁfallot. In all three cases

arguments have been made that the iasues before us involve
a

technical compliance with unduly burdensome ballot access

-

rules. -That is not the case. We have found that the ballot

'fi . U i e e v -

access rules are not unduly burdenaama and that" Ehe viola&iang

R R T Ut R T St
——— e O n —--.J‘—‘?s—-b-

JRPS-

of the election laws that have been proven in all three cases

-
A L

are substantive not just techni;al. In each of ' these cases we
have found that campaign workeré have engaged in gross
negligence, misgconduct and dece@tive_behavior. Although there

has been no evidence that the céﬁdidatea personally knew og.ég~,
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" condoned the actions of their séaft, they should have known of
the conduct and are ﬁltimately éeapcnsible'for it.

RSA 655:20Irequires that aé}one running.for U.S. Senate
must file 2,000 primary petitioéa signed by membérs of his‘
partyvpursuant to RSA 655:22. ?his requirement is waived if
the candidate voluntarily accepés the campaign spending limits |
of RSA 664:5-b. RSA 655:21 requires that éach signatory
certify undér ocath that the aigéatory is a registered member-
of the candidaﬁé's political‘pa;ty in the signatory’s placé.of}
domicile.  RSA 655:19 requires ;he candidate t§ file the
requisite number ofrpetitions w}th the Secretary of State
unless the candidate agrees-to iimit campaign expenditures'in
accordance with RSA 664:5-a. Fér candidates who do agree to
limit campaign expenditures, RS?.SSS#LQ-b provides for the
waiver of the'requiremeht of pe}itions. S

It is the oath on the priméry petition that gives the
petition prima facie validity géq"%gnréligﬁ on by the
Secretary of State when he acceété primary petitions.  RSA
k655:2§, 26. It is because ofdéyis\o;eh that it is not
necessary for state officials éb check the qﬁalifications of
each and every petition signerég The oath does not need to be

overly formalistic but does reéuire some indication by the



signor to the notary or justice ihat'he or she 18 swearing to

£he truth of the contents of the?petition.
in—sum, our role in all thr;e cases has not been to
enforcgbtechhicgliP;es, but to ;ﬁsure that political campaigns
are bound by-the rule of iaw ana that the inteérity qf.the
election process is respected a@d preserved. Only when the
_ integrity of the process is preéerved can we se sure that the

will of the voters is carried oét. This is the primary role

of tﬁe Ballot Law Commission.

The Commission has cbnside?ed the evidence in each of

these cases separately and thei§étitions have not been ‘- -- .

consolidated. However, becausgiot the overlapping legal --: :-.

G- - ———— - . -

. : ¢ . . .
1ssues and the need for a prompt decision, the Commission>is-z.

issuing a joint decision.




ORDERS

No. 9%-2

Thie is a peﬁition seeking é; order that Respondent has
failed to submit the necessary péimary petitiong required by
RSA 6§55:20 and thgreforg his namé should nét be printed on the
ballot. The Petitioner claims tgat a number of primary
petitioﬁs submitted by Respondeng were defective because they
were signe@kby people who were ﬁét registered Republicans,
were ﬁuplicate petitions signed gy the same person :wice,‘
failed to sh?w the residence of éhe Bigﬁatory or were
improperly aéknowledged by a jusiica of the peace or notary

public.

On June 10, 1996, Respondent filed a declaration of

candidacy, a check in the amounﬁ?of $5,000, and 2,386 primary
petitions with the Secretary of %tate.- on July 5, 1996, N.H.
Citizen Action filed a petitionvquestioning’whether the

- e - v e -

Respondent had filed a sufficient number of valid primary

petitions. OnmJtly«ll, 1996 Jo@n Rauh filed this petition and
) | ]
Citizen Action subsequently moved to change ites status to that

of an intérvenor.




The Rasgondent filed a Respénse to the Petition.
Essentially the Respondent argueé that any deficiencies on the
primary petitions wefe.not subst%ntive,'that the respondent -
was'sptitled to rely on she acce;tanse of the primary
petitions by the Secretary of S:;te and that the intentions of
the signers of the petitions shonld'be carried out in spite of
‘technical deficiencies in the enecution of she petitions. The
Commission held a two-day evids%tiary hearing. ‘Based on the
evidence presented, the COmmissfnn makes the following factual
findings: | |

1. The Commissidn finds t%s following substantive
deficiencies in the Respondsnt's primary petitions~. |

Duplicate petitions (signed by 83 people)

(Rauh Exhibit 6) - P 166 -
Triplicate petitions (signed by 4 people)

{(Rauh Exhibit 7) % EERSES b I
No notarial signature (Rauh Exhibit 12) 6
Migsing entire address ;

(conceded by Respondent) R 13
Not registerxred Rspublicansﬁ

(conceded by Raspondent). . _1le6

Notarial seal or juastice stamp
do not match signaturesam.~t.;«n;n;~]::, -
(Rauh Exhibit 3) 5; 6

Christina Worcesterx admission in
12~15 instances she did not

witness signing | _ 12-15
Hilary Wehner(s stamp used by jurat signed :
by unknown third party . 6

‘Migsing city/town of residence _ 9




2. 3&ward éheughneasy-is tée Political Director of the
Smith.cempaign. He became a juetgce of the peace in order to
take eckqowledgments:onSmith petitions. " He appeaied before
the Commission with couneel and i;voked testimonial privilege

ES

pursuant to RSA 665:12. Mr. Shauéhneeay testified that he did
not administer an-oath_to any aig;ator. " He claimed thet he
identified himaelf to the signato; as a justice of the peace.
Mr. Shaughneeey initially testifi%d that he did not request
identification from tte signatorsgbecause he knew most of them
but admitted on cross- examinationythat he did not know the

identity of a substantial percentage of the signators.

3. Hilary Wehner is the Finance Director for the Smith

Campaign. Ms. Wehner appeared before the Commiseion to
testify with her counsel and invoked testimonial privilege
pursuant to RSA 665:12. Ms. Wehner executed 742 of the

Respondent’s priﬁary petitions asfa justice of'the peace., She

never administered an oath to the‘signatory. us Wehner ]

| e T R
justice of the peace stamp appea;s on 5 petitions that ‘have
P oewrn s giwted <oeowke

been signed by another individual or individuals who Ms.

Wehner was unable to ideatify. é o ::‘?h_ .
4, Chtistine Worcester wasée paild staff member for the

Smith campaign. Ms. Worcester aépeared before the Commission




with her counéal and invoked teséimonial privilege pursuant to
RSA 665:12. Ms. Worcester took éhe acknowledgment of
.approximately-3§5 signatories asga justice of the peace. Ms.
Worcester became a justice of th; peace in order to take
acknowledgnents on primary petitgons for political candidates.
In no case did she administer anioath or request
identification from the'signator§. Ms. Worceater testified
that she did not know how to administer an oath “according to
the state’s terms".' Significantly, Mgs. Worcester admitted
that she aoknowledged nignature%fof 12-15 signatories who did
not appear before her. Ms. Worégéter admitted that when she

signed her application to becomefa‘justice of the peace she

had not been a registered voter for three years as gtated in

her affidavit. Ms. Wbrceater did not meet the qualifications

-l -4.,4 .

to be a justice of the peace. BSA 455-A. We did not find Ms.
Worcester'’s testimony to be creéible and we find that she

significantly minimized the extent of her misconduct. The

Commission finds that Ma. Wbrce?ter :ailod to properly take - ---- -

any aoknowledgments. The Commi%sion finds that significantly
‘more than 12-15 signatories did not appear before her.
5. Each of the three juatices from the Smith Campaign

signed acknowledgments that were untrue. Because of their
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mig;;presentations it is impossibl? to qﬁantify ﬁhe preciss
number of invalid petitions. We f;nd that the number of wvalid
petitions is significantly'below the 2,0b0 required.

6. The Respondent’'s campaign workers wgre grossly
negligent in tﬁeir-efforts to obtain signatufe?~bn-the'
peéitiong and engaged iﬁ misconduét and‘deceptiye behavior.
Despite the fact that the Smith Campaign instructed its
employees to become justices of téé peace to collect
petitions, no instructions or proéedures were pﬁt in place to
pievent tﬁéwtfpe of misconduct éh;t occurred here.

7. Although there is no eviéence that the Respondent

g i
¥

personally knew of or condoned th@ actions by his campaign

staff, he should have known of'the conduct and iewditihétély

#
i

responsible for it. - :

8. The Respondeﬂt filed hiifdeclération;§f candidacf-on

| : .
) i | :
June 106, 1996. When the Respondent fi[ed his declaration of

ad submitted in excess

candidaéy'hg‘may have assumed that he

I. Jurisdiction. The Ballot Law Commission finds that it has.
/ i o _ .
jurisdiction pursuant to both RSA 665:5 -and 665:7. RSA 665:5

grants the Commission jurisdlcti%n over fiiing_disputes

i
|
P
i
{




involving declarations of candidacy The Respondent suggested

|
' nFerence that the Ballot Law

at the pretrial structuring co
|
N

QFJ
i

Commission has no juriadicti ver this matter because FECA

rLe. No evidence or-argﬁments

|

preempts RSA 655:20. We dis
Ltfthe hearing on the merits.

Fatute. The federal and state

|
a.
|
were presented on this issuej
J
RSA 655:20 is a ballot accese

governments have shared autherity over federal elections. It

has long been recognized that en Congress exercises its

s

aw only so far as the two are

authority to regulate'federal ections, its enactments have
the effect oF superseding atat% 1

inconsistent and no further.w“ Ex Parte aighglg, 100 U.8.

JJ
‘Iu

383 (1882). We do not need to address whether FECA preempts

any of New Hampshire'’s election laws We find that it does

not preempt RSA 655:20 and does not depriva the Commission of

jurisdiction. 1

{
ey

g
i
[
" II. Time Limit to Object. . ipe Respondent contends that he
|
a

was entitled to rely on the ':ct_that the Secretary of State

did not notify him that any oé his primary. petitions.uere S

rejected and that the Petitioﬁ was untimely The Commission

ad oo

‘H
interprets RSA 655: 26 to require the Secretary offState to
I 1

inspect primary petitions for facial irregularitiesf It is

not reascnable to expect the! Secretary of State to verify the




substance of the thousands offbetitions ttat are submitted to

i

him before every election. The Cgmmisgioﬁ finds that the

statute does not impose any timekiimit to challenge primary

petitions on tte basis of illégal;ty or ﬁraud. The Commission
will review the equitable and;due>process claims related to
timeliness on a case-by-case tag%t. In this case the
Commission finds that the Resbond;nt has been afforded the

process that he is dﬁe. We f%nd?the laches argument
unpersuasive in this case. ﬁlkeﬁise the Commission finds that

|

the Respondont is not entitléd té rely on acceptance of his

defective petitions. ;
i

III. Constitutional Right to be ;on the Ballot. The.

1

Respondent correctly points out that he has a constituticnal

right to seek elective office.i N H. Const. Pt. 1, Art, 11.

However, his “right” to appear on the ballot is subject to
; y :

compliance with reasonable statutory regulation. Eilkgg_x*

i %,

- 1— ! ?;s#‘ e L
iﬁgkﬂgn.'IOI N.H. 420 (1958) Raving represented that he met
; R R e P r*rt‘ s e S T AT 2

those requirements, he cannot now complain when it appears

§

. that the representation was}inacturate.
g £
‘ r
IV. Cure. The Respondent points out that RSA 655:26
5""

evidences a statutory policy to permit a candidate to cure a




\

filing of petitions found to%be éefective by the Secretary of
State and argues that a candidaté whose filing iS’found to be
defective by an opposing candidate should be afforded the same
protection. To the extent tnat the defects were found to be
de minimis on technical, the;arg;ment would have some appeal.
However, the defects here aré sunstantive. To alloe a
candidate to cure petitions éhat?were'illegally executed is
not permitted by the statutef Eéen if he had a chance to cune
~ the facially defective petitiona, Respondent still would not
have filed a gufficient number of petitions°

The Ballot Law Commission finds that Respondent failed to

file the requisite number o | rinary petitions required by RSA
655:22, and therefore pursuant to RSA 655:20 is not entitled
to have his name printed on the ballot. |

RSA 664:5-a requires a candidate who is willing to abide

by campaign spending limits to file an affidavit to that

effect “within 3 days aftex the date on which a candidate ... ..
files his declaration of candidacy... .7 The Respondent filed
his declaration of candidacy on June 10, 1996. The Petition
challenging the Respondent’ e primary petitions was filed with

the Secretary of State on July S; 1996 by Citizen Action and

11

%




July 11, 1996 by Petitioner.' Ify%he Reepondent had ﬁeewn on
June 11, 1996 tﬁat he did not have a sufficient number of
valid petitions he could heve cheeen the-alternate route to
ballot access and Qeluntarily agéeed to‘the~campaign spending
limit. We do not think that he should be deprived.of‘that
choice simply because the Petiti?n was filed efter the date
for making that election. We haée found that the filieg of
this Petition was not'untimeiy d;spite the fact that it came
after the date by which Reapondeét had to ehoose which ballet
access route to take. At the sa;e time we think that it would
be unfair to.deprive the canéidaée of-that option simply
because the Petition was notifiléd eeoner. Awe belieye that we
have the equitable power to allo; the Respondént a reasonable

time to make that' choice now. We exercised that powexr with

respect to Candidate Zeliff.; IE the Respondent wishes to
voluntarily so elect, the affidavit required by RSA 664 5-a

shall be filed with the Secretary of State no 1ater than 9: 30

2% on Friday, July 19, 1996.. If this effidevit is timely

T e g e fC-‘ <r~ * e R ks & su...,..‘ oA - LI

filed, then the Respondent ﬂ name shall be printed on the
} F

I
ballot. If t?e éffidavit is not so filed, the Respondent'

name shall not be priuted on the ballot._

H.
R YT e




We understand that the CGmmiéaion has no authbrity‘to
order any candidate to comply wit; the campaign spending
limits. Filing the affi&a#it iae; waiver of certain rights.
We simpl} find that the candidat€7shou1d be given a second

chance to make that election in light of our findings in this

case.

The Secretary of State shall not begin printing the

£

pallots until 24 hours after thié decision is issued.

This iehthe unanimous deciq?on of the Commission.
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No. 96-4

This is a petition seeking an order that Respondent has

failed to submit the necessary p;imary petitions required ny
RSA 655:20 and therefore his name should not be printed on the
ballot. The Petitioner'clains ttat a number»of primary
petitions submitted by Respondent were defective because they
were eigned by people who werefnot registered Democrats, were

. duplicate petitions signed by the game person thce, failed to

show the residence of the signatory or were improperly
acknowledged by a justice of the peace or notary public

On: June 11, 1996, Respondent filed a declaration of
j i

candidacy, a check in the amount of $5,000, and 2,095 primary

i
i

petitions with the Secretary of%State. On June 14, 1596 the

Respondent filed an additional"i9 primary petitions. Oon July

i

9, 13996, the Petitioner filed the within challenge.

‘The Respondent filed a Hotion to Dismiss the Petition and
the Petitioner filed a Motion to Amend to Substitute

Petitioner. The latter was orally amended to add rather than

¥
&

substitute the Republican Staté[Comﬁittee of N.E. as a party




and to that extent the Hotioﬂ ﬁs granted. The Hotibn to
Dismiss is denied for the reasé@s set forth below.

1. The Resbondent has sti;ulated that 219 primary
petitions aie invalid because éhey are duplicative or'because
the sigﬁatdry is either a Repuﬁlican, an inéependent, or not ;i
registered voter. The Respond%nt has also stipulated that Mf.
Pappas, a paid campaign workeré signed some petitions as a
justice of the peace when aigﬁ%tories were not in his
presence.

2. Matthew Pappas signedéapproximately 900 priﬁary
pgtitioﬁs as a'justicelof thé p;ace. Oof those;4337 were dated |
June 10, 1996 and 24 had dates 'fchange&.to June 10, 1996. The

acknowledgment of 337 petitionsﬁin one day represents cloase to ;

one acknowledgment every 2 min@tes for 12 hours without a

break. Numerous attempts by tﬁé Petitioner to subpoena Mr.

i

Pappas to aypear before the Coémissidn and efforts by counsel

i

for the Respondent to contact ﬁr. Pappas were unsuccessful in

spite of the fact that Mr.-Papﬁaa remains on the Respondent’s - .
payroll. We bellieve that Hrﬂ E}ppas intentionally evaded
service of a subpoena to avoﬁdftestifying before the

Commiesion.




3. Carl Makin, Michael Séice and William and Dorothy

Emerson signed priﬁary petitiongywhich were acknowledged by
Matthew Pappas on June 10, 1996§ All four testified that they'%
signed the petitions prior to Jéne 10, 1996 and none of them
Pad their aéknowledgments takgngby Matthew Pappas. Oﬁ the
Carl Makin and Wiiiiam and Doro;hy Emerson petitions the
original dates and counties wer; crossed out and replaced with
June 10, 1996 and Mg;rimack Cou;ty. Ni¢ﬁael Salce testified
that he signed his petition on ?une 2, 1996. |

| 4. ‘Based dn the evidencgéand the reasonable inferences
we draw therefrom, we find thatithe acknowledgments on a

significant number of.tha Pappa? petitions were not truthful

and that a-significant number Qf the signatories-never
appeared before Mr., Pappas.

5. The Petitioner present%d credible evidenée that a

number of persons. who signed primary petitions for the

"-—. "—Q"’-’f

campaign were not registered Democrats or did not have their

; fm— = J— ——

Crne tuimoead ST o
oath taken by a justice of the peace or notary public. ::
o crree Geesmat 0N Y sy Sopdesdd L0 53000

6. We f£find that the number of valid petitions is

substantially less than 2,000.5



7. The Respondent’s campaign workers were grossly
negligent in their efforts to obtain signatures on the
petitions and engaged in miaconéuct and deceptive behavior.

8. Although there is no evidence that the Respondent

personally knew of or condoned the actions by his campaign
staff,khe should have known of the conduct and is ultimately
responsible for it. %’ ,

9. ' The Respondent filed,éis declaration of candidacy on
June 11} i§95. When Respondontéfiled his declaration of
’candidacy, he may have‘assumed tbat he had submitted in excess
of 2,060 valid primary oetition;. N

I. durisdiction. The Ballot Law Commission finds that it has

jurisdiction purauant to both RSA 665:5 and 665:7. RSA 665:5
grants the Commission jurisdiction over filing disputes

involving declarations of candidacy. The Respondent has
ﬁ)

claimed that the Ballot Law Ccmmisaion has no jurisdiction

over this matter because FECA p;cemptq“RBA_GSS:zq."uwe;nn,:;
~disagree. RSA 655:20 is a ballit accéss statutel Tha federal

b o

and state governments have ahared authority over federal
S ; ! c
elections. It has long been recognized that when COngress

‘ \

exercises its authority to zegulate federal elections, its

17
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A

fzenectments have the effectlot superseding gtate law only so

far as the two are inconsistent ;nd no further. See g; Eﬁi&g
31&b91§.»106 U.s. 383 (1882). Wi»ﬁo not need to address
Qhether FECA preempts any of NewiBampehire’s election laws.
We find that it does not preempthSA 655:20 and does get
deprive the Commiasion of jurisdiction.

II., Time Limit to Object. The Bespondent conteﬁds'thatvbe
was entitled te~rely on the faeégthat the Secretary of State

did not notify him that any of @is primary petitions were

H

. 15 .
rejected and that the Petition was untimely. The Commission

interprets RSA 655:26 to require the Secretary of State to
' _ i :

inspect primary petitioﬁsvfor fétial irregularities. It is

not reasonable to expect the Secretary of State to verify the

substance of the thousands of petitions that are submitted to

i i

him before every election. The@Cammission finds that the

J

statute does not impose any time 1imit to challenge primary

e . ~ - —

petitions on the basis of illegality or fraud. The Cammission
will review the equitable and due process claims related to

- R R e '»1 ¥ AF‘Q g R EAST ST TS cFoh
timelinees on a case-by case basie. In this case the

Commigsion finds that the Respogdent has been afferded the

1%
: [
PR

| process that he is due. We iiné the laches argument
; %
unpersuasive in this case. Likewiae the Commission finds that

i



the Respondent is not entitleé to rely on acceptance of his

petitions when his own staff'%aséiesponsible for submitting
} o
defective petitions. %

III. Constitutional Right togbeéon the Ballot. The
Respondenthcorrectly points oét éhat he has a constitutional
right to seek elective office; ﬁ.B. Const. Pt. 1, Art.~11.
However, his “right~” to,appea% o@ the ballot is subject'to

compliance with reasonable st?tutory regulation. Wilkes v.

Qagxggn,rldi'ﬁ.n. 420 (1958).f E?ving represented that he met

those requirements, he cannoﬁ nc% complain when it appears

&

_that the representation was ﬁhac?urate.‘

IV. Cure. The Respondent points out that RSA 655:26
‘ i ‘ :
S L _
evidences a statutory policy to permit a candidate to cure a

filing of petitions found to{bevdefective by the Secretary of
{

State and argues that a candi?ate whose filing is found to be

TR .
defective by an opposing candidite should be afforded the same

protection. To the extent that tha defects were found to be
i J e e e e e e RN,

de minimis or technical, the argumant would have gome appeal.:.

However, the defects here arejsubstantive. To allow a

candidate to cure petitions at were lllegally executed is

4: Ag.

e

not permitted by the statute. gven if he had a chance to cure




the facially defective petitﬂona, Respondent still would not

have filed a sufficient number of petitions.

.The Ballot Law Commissién %inds that Respondent failed to
file the requisite number oigp;imary petitions required by RSA
655:22, and therefore pursuént to RSA 655:20 is not entitled
to have his name printed ongthe-ballot:

RSA 664:5-a requires agcandidate who is willing to abide -
Lo ' ,
by campaign spending limitsftoéfile an affidavit to that
l‘] é
effect “within 3 daye after the date on which a candidate

)

files hig declaration of candidacy.., .” The Respondent filed

his declaration of candidac& on June 11, 1996. The Petition

%
challenging the Respondent :

‘s pfimary petitions was filed with
1

the Seﬁretary of State on Jﬁlygs. 19%6. - If the Respondent had
: i | !

known on June 11, 1996 that]heidid not have a sufficient

number of valid petitions he could have chosen the alternate

route to ballot access and voluntarily agreed to the campaign ?

-

spending limit. We ‘do not think that he should be deprived off

.,‘|,c,-- PR -,._-i-‘, P N .-.._-4;-.-\-. .

that choice simply because the Petition was filed after the
date for making that eiection. We have found that the filing :
of this Petition was not untimely despite the fact that it -

came after the date by‘which %espondent had to choose which

| 20
4

1



ballot access route to take. A;:the same time we think that
it woul@rbe unfair to deprive tne candidate of that option
simply because the Petition was not filed sooner. We believe
that we have the equitabie powenfto allow the Respondent a
reagonable time to nake that chdice now. ﬁe exercised that
power with renpect tO'Candidate;Zeliff. If thg Respondent
wishes to voluntariiy so elect,;tné affidavit required by RSA
664:5-a shall be fiied with theéSecretary of State no later
than 9:30 AM on Frinay, July 19;71996. If thin affidavit is
timely filed, then the Respondent s name shall be printed on
the ballot. If the affidavit is not so filed, the

Réspondent’s name shall not be printed on the ballot.

We understand that the-Comnission has no authority to |
order any candidate to comply with the cnmpaign spending
limits. Filing the affidavit is a waiver of certain rights.
We simply find that the candidate should be given a second
chance to make that election in 1ight of our findings in this

case. o e e ' Cn e SemRalRIT
. Lot ’
The Secretary of State sﬂail not begin printing the

|

ballots until 24 hours after this decision is issued.

e ~xr-{r:“:‘b‘_;, A s e o



N

. '
This is the unanimous decisi;:on of the Commission.

SO ORDERED. | @

Gcary RisKardson, Chairman

AZJ/ZM
5 Hugi &, /egq :
Jledd ﬂ /@

Richard Delay, sr.”

July /&, 1996
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EXHIBIT -

PENGAD 800-631-6989

Copr. © West 2004 No Claim to Orig. U.S. Govt. Works

TX ELECTION § 1.015
V.T.C.A., Election Code § 1.015 i
<XKevCite ( itations >

VERNON'S TEXAS STATUTES AND CODES ANNOTATED
ELECTION CODE

TITLE 1. INTRODUCTORY PROVISIONS

CHAPTER 1. GENERAL PROVISIONS

§ 1.015. Residence

(a) In this code, "residence” means domicile, that is, one's home and fixed place of habitation to which one
intends to return after any temporary absence. :

(b) Residence shall be determined in accordance with the common—law rules, as enunciated by the courts of this
state, except as otherwise provided by this code. . :

(c) A person does not lose the person's residence by leavmg the person's home to go to another place for
temporary purposes only. ;

(d) A person does not acquire a residence in a place to wﬁich the person has come for temporary purposes only
and without the intention of making that place the person's Iiome.

(€) A person who is an inmate in a penal institution or wh an involuntary inmate in a hospital or eleemosynary
institution does not, while an inmate, acquire residence at theé place where the institution is located.

CREDIT(S)

Acts 1985, 69th Leg., ch. 211, § 1, eff. Jan. 1, 1986. Amended by Acts 1997, 75th Leg., ch. 864, § 4, eff.
Sept. 1, 1997. B :

< General Materials (GM) - Referehces, Annotations, or Tables >

HISTORICAL AND STATUTORY NOTES

2003 Main Volume

Prior Laws: !
Acts 1905, 29th Leg., 1st C.S., p. 528, ch. 11, §4 a
Rev.Civ.St.1911, art. 2941, ¥
Vernon's Ann.Civ.St. art. 2958.
Acts 1951, 52nd Leg., p. 1097, ch. 492, § 40. i
Acts 1963, 58th Leg., p. 1017, ch. 424, § 19.
Acts 1967, 60th Leg., p. 1879, ch. 723, § 21.
Acts 1971, 62nd Leg., p. 2528, ch. 827, § 25.
V.A.T.S. Election Code, art. 5.08.

CONSTITUTIONAL PROVISIONS
2003 Main Volume

Article 16, § 9, provides:
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EXHIBIT

D

; orRum!RLV,f,(tg‘q/ééJ

Mailing Address: Address, City, State and zm If mail carmot be delivered to

MOCLLINIVAIY LU,

Texas Voier Registration Application

Please complete sections by pnmmg legibly. If you
have any questions about how to fill out this applica-
tion, please call the Secretary of State's Office toll
free at 1-800-252-VOTE(8683), TDD 1-800-735-
29890,

CLELL LUND

FIRVIVDS

www.sos.state.brus
Prescribad by the Office of the Secretary of State 17.04 BPMIEI-M

)17/17L/y\d-wuomy

B Qualifications {

¢ You must register to vote in ‘the county in
which you reside. - ]

+ You must be a citizen of the Umted States.

* You must be at least 17 years 'and 10
months old to register, and you must be 18
years of age by election day. :

* You must not be finally conv1gted ofa
felony, or if you are a felon, you must have
completed all of your punishment, including
any term of incarceration, parole, supervi-
sion, period of probation, or you must have
received a pardon. ?

—— e —— e - —— . ————— e — — — —— e —— —

J.ast Name ] Firgt’ Name

[S6SA

] Before Proceeding ,
Checlk one {J New [ Change DRnplaccmmt

| Have you ever voted in this county

fcaru,d

Eiste formulario para inscribirse para votar tambien
estd disponible en Espafiol. Para conseguirla ver-
sion en Espaiiol favor de lamar sin cargo 1-800-
252-8683 a la oficina del Secretario de Estado.

Complete These Questions

Are you & United States Citizen? 27 [INo
Will you be 18 years of age on or :
before election day? ves ONo

1If yon cliecked 'no’ in response to either of lhse ques-

tions, do not complete this form. -
for a federal office? Ove @6
If you answered "no" to this question; be sure to see special
instructions regarding identification requiremnents on the re-
verse side of the application,

® Continue below to complete application.

( Middie Name (1f eny) ‘imner Name

Residence Address: Strect Address and 7-«:4» Number, City, State, and ZIP. If none, describe where you live.

B S0l oty Facd

not.inctude PO, Box

residence address,
S bS5 Le/oud Hoe 826/ P 'csgzs_«éf@éf ) .?f 24
Date of Birth: month, day, year der (Optional) T understand that giving

/9744117" /5‘6{ 2. D—Male I Female

TX Driver's License No. or PersonnljjﬂEﬁENED
(Issued by the Department of Public Sufety) If none, give last 4

digits of your Social Security N“’“‘EE'B 05 2004

&= $¥7/(

[ Check if you do not have a so TR (AT
license, or personal identification Folfibek

Telephone Number, Include Area Code
(Optional) 5; 6 ;’f' é X

City and County of Ponner Residence In Texas
Aoal <.

T —— e i —n s —is | —— — — it s Mo e

voler registration is perjury, Mmm

federnl law.

X affirm that I FER O 4 2008

-« am a resident of this co '

= have not been finally FRIURY or if a felon
- T have completed all of M inclading any

] I-‘-Ytermofmcmm-anon,pamle, snpervision, period of

probation, or I have been pardoned; and
¢ have not been declared mentally moompetentby final

Judgmentat‘acourtoﬂaw !z / rLs

jZ/g‘l-cg. mg

Siguature of Applicant or Agent and Relationship to Applicant
or Printed Name of Appllcant if Signed by Witness and Date.

— — — — (ot n a rr r t  are  nan tr. tt



. EXHIBIT
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PENGAD 800-631-6989

STATE OF NEW HAMPSHRIE R E CEI
_ BALLOT LAW COMMISSION

!f

Petl'%ron NEW
of | SECRHZé%iSH/RE

New Hampshire Repubhcan State Committee
(State Senate Seat, District 14)

o
4
N

- DECISION

On September 21, 2000, pursuant to RSA 655, the New Hampshire Repliblican State
Committee through its Chairman Stephen _Duprey, filed a complaint with the Ballot Law |
Commission (;'the Commission") challenging the qualifications of State Senate District 14

candidate Leonar_d‘ William Foy, III under Part 11, Article 29 of the New Hampshire

- Constitution: - .

No person shall be capable of being elected a
senator...who shall not have been an inhabitant of
the State for seven years 1mmed1ately preceding
his electron

On September 27,2000, the Comrmss1on held a pubhc hearing on this matter at
Wthh both Mr. Duprey and Mr. Foy testlﬁed Charrman Duprey alleged both in his
test1mony and in his wrltten complaint that Mr Foy did not meet the constitutional residency
requirement. Specifically, Mr. Duprey alleged that Mr. Foy did not meet the constitutional
requlrernent because Mr. Foy lived, voted and obtamed a driver’s license outside the State of.
New Ha.mpsh1re during the seven years 1mmed1ately preceding the November 2000 general -
election. The claims were that Mr. Foy held a California driver’s license from January 27, ’

1995, w1th an expiration date of March 7, 1998 and that Mr. Foy had a number of addresses

in California. Mr. Duprey also stated that Mr Foy ‘had been previously re grstered to vote in



Walnut Creek, California as noted in Mr. Foy’s New Hampshire voter registration card. !
Mr. Duprey also cited the fact that Mr. Foy was admitted to the California Bar on February 4,
1995 as being indicative that Mr. Foy was not domiciled in New Hampshire. Mr. Duprey
argued that mere intent to return to New Hamps}irire is insufficient for Mr. Foy to maintain
his domicile in the State of New Hampshire. ?

- Mr. F oy appeared before the Commissior_%i and testified, under oath, that he never
relinquished his New Hampshire domicile and has always considered the State of New
. Hampshire as his home. He testified that during the time .that he was not physically present
. in New Hampshire, it was always his intent to return, as he in fact did in 1_9—96. Mr. Foy took
; the Commission through a detailed history of his life, which included moving to Hudson, -
New Hampshire at the age of three, where he resided full-time until September of 1986,
- when he began college. Mr. F oy testified that Wh11e he had, in fact, moved to other states at .
| various point between 1986 and 1996, he had done so only for school or employment
purposes. Mr. Foy testified that his intent was ag\lways to return to New Hamipshire, and thai
any actions that he took were taken with the ex;%ectation that he was not foregoing hi.s
domicile in the State of New Hampshire. |

RSA 21:6-a states that "...residency-shali} not be interrupted or lost by a temporary

absence from it, if there is an intent to return to such residence or residency as the principal
place of physieal presence". Although Mr. Foy’s voting in California does demonstrate some
inconsistency with his intent to remain domicilgd in the State of New Hampshire, the weight
of contrary evidence presented by Mr. Foy on th1s issue ;vas persuaswe Mr. Foy presented
as Exhibit Y the State of California 1996 voter re gistration card, which he testified that he
had signed. Of note is the fact that the afﬂdavrt requires the registrant to state that "the .

residence address shown on this affidavit is rny true and correct residence address.” Unlike

1 During his testimony, Mr. Foy acknowledged he had previously voted in California and that his
New Hampshire voter registration card should have listed Concord, California, not Walnut Creed, as the
place in which he had previously been registered.




o
the State of New Hampshire voter registration card2 and the 2000 California registration
card3, there was no requirement on the 1996 forrn that the registrant, Mr. Foy, declare the
State of California as his domicile in order to vote there.

In determining one’s domicile, there are hlany factors which are relevant and which
must be considered. Lundquist v. Precision Valiey Aviation, Inc., 946 F2d 8 (1st Cir. 1991).
Thus, a balancing test is required. The factors irrclude a person’s physical location, where
they have voted, where they have obtained a dri\%rer’s license, where they purchase property

and pay taxes. Also to be factored into this balahcing test is the intent of that individual. Mr.

~.. . Foy made it very clear that his intent has always been to return to the State of New -

-Hampshire and he has always regarded his domfeiie as being the State of New Hampshire.
Although mtent is not the only factor, it is one to be given considerable weight while also
: ba]ancmg the other factors.

-In applying the balancing test in the speciﬂcs of this case, the Commission finds that -
Mr. F ay has maintained his intent to return to New Hampshlre and has been domiciled inr the
- State of New Hampshire since 1971. Therefore he is a qualified c,andldate for the office of
State Senate.. Accordingly, the Commission hereby authorizes the retention of Mr. F 0y’s
name on the ballot as the Democratic candidate for the District 14 State Senate seat.

In closing, the Commission wishes to make clear its decision is based solely on a

legal analysis of the evidence presented. While :the Commission recognizes the

2 Pursuant to N.H. RSA 654- 7, the New Hampshlre voter registration card requires the registrant
to affirm that the reglstrant s permanent established domicile is in the State of New Hampshire.

3 The 2000 California voter registration form, (Foy Exhibit X), now requires an affirmative
statement that California is the domicile of the regrstrant




contentiousness of this challenge, it'in no way factored into their decision. This was a close
case, with well-presented, good faith argumentsiifon both sides of the issue.

NEW HAMPSHIRE BALLOT LAW CON[M[SSION

. Dated: '7/2?/00 By: /*ﬂ @ @' |

G y/B. Rickhrdson, Chairman
" Hugh Gregg, Commissioner
Emily Gray Rice, Commissioner
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EXHIBIT

F

PENGAD 800-631-6989

STATE OF NEW ﬁAMPSHIRE

BALLOT LAW COMMISSION

Roger Francoeur

v.
Secretary oﬁ State

Commissioner Emily Gray Rice recused herself from this

appeal. All interested parties consented to proceed with only

two commissioners.
This is an appeal of the ruli?g of the Secretary of State

that Roger Francoeur was not a regﬁstered voter in Goffstown

on the date that he ﬁilea his decl%ration of candidacy to the
New Hampshire State Senate and the;efore was ineligible to
appear on the primary ballot as a %emocfatic candidate for
State Senate. Mr. Fréncoeur did n?t appear at the hearing,
but was represented by Michael B. ;ing, legal counsel to the
New Hampshire Democratic Party, an? a campaign worker who did
not testify. Attorney Paul Alfanoi representing Senator
Richard Danais, spoke in qppositio; to the appeal.

Part II, Article 29 of the Ne@ Hampshire Constitution sets

forth the qualifications for the election of state senators

and provides that “at the time thereof he shall be an

inhabitant of the district for whi?h he shall be chosen”.




However, the criteria fbr a candid;te to have his name printéd
on a primary ballot as opposed to;peing elected in a general
election are set forth in RSA 655.

RSA 655:17 requires a candidate to sign a Declaration of
Candidacy that certifies among other things that the candidéte
is “a qualified voter” in the tow{!or district from which he
seeks to be elected. Although MréfFrancoeur did not testify
before the Commission, counsel fofithe Petitioner alleges that
Mr. Francoeur became an inhabitané'of-the Town of Goffstown in
May of 19S56. However, Mr. FrancoeLr did not.apply to become a
registered voter in the Town of Go%fstown until July 8, 1986

and the Supervisors of the Checklist have not met as of this

date to act on his application.

Based on this information, thé Commission finds that
notwithstanding the certification ?ontained therein, Mr.
Francoeur was not a qualified votei in Senate District 20 when

he filed his Declaration of.Candid?cy nor will he become a

qualified voter therein until suchétime as the supervisors of

'

the checklist have approved his ap%lication. Having failed to

meet the statutory requirements togappear on the,primary

ballot, Mr. Francoeur’s appeal is %ccordingly denied.




DATE:

N.H. BALLOT LAW COMMISSION

VGary B. Richardson, Chairman

Hugh fgg;fkégg %
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Uzijofﬂuanfe NEW HAMPSHIRE
o Richard P. Bosa » 1465 Woodbury Ave. #261 » Portsman i Gs6RY OF STATE
s Telephone: 603-334-6996 o fax 603-334-6997 ¢ dickbosa@justicedemanded.org
Mr. William Gardner,
NH Secretary of State : :
Concord, NH 03301 _ June 11, 2004

Subject Controlled Elections in New Hampshlre

Dear Mr. Gardner,

I am a Republican candidate for the US Senate because my political issues were
not part of the political dialogue in the 2004-First/in the Nation primary. The whole
process was a completely staged drama where the DemoRepublicans (two heads of the
same snake) determined who were party bosses chose candidates to be featured and no
one else need apply.

It appears to me-that you have forgotten what are FREE, FAIR and OPEN elections. It is
the process that is important. Candidates issues are suppose to be given an opportunity to
be considered by the voters. It’s the issues, not the candidates that are 1mportant What
will be the topics in the next legislative session?

Since 1988, I have been an active player in the electlon arena, battered, abused and
bloodied by the media and the process. I have the hlstory of the process in fact, not your
perverted revisionist fables. i

I hold you personally responsible for the demise of the NH election process, allowing the
political parties to dominate the process, choos1an the featured candidates and all others
need not apply. You still choose to go on natlonal television and boast about our fair
elections....what baloney.

The history of the 1964 and 1974 Constitutional Conventlon and the “BAIT & SWITCH”
changes to Article 72a, 73a and 41 part 2 to give the NH Supreme Court their now
dictatorial powers never intended by our founding fathers. It was your finger prints that
let the lawyers that dominated the process change the wording after the election. I sued
you in 1993 on this matter and the court ruled the added wording that gave the court law
making power was just redundant.
I am a candidate for the US Senate campaigning on economic issues and background as a
former NH elected official, decorated veteran, native of NH and international
businessman against the most powerful, connected and inherited royalty in this state.

My web site www.justicedemanded.org will be Qiatform, since the state media is
controlled and you allow it to continue silently, not even reporting the Bush disaster of
21%. :

Hopefully, the NH Attorney General will really ghvestigate and report the truth.

Richard P. Bosa ZM /?/géag (’C /1/4145



