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and the Honorable Council

State House

Concord, New Hampshire 03301

REQUESTED ACTION

Pursuant to RSA 14:30-a, VI and RSA 21-1:30-c, authorize the Department of Administrative Services

«  (DAS), Risk Management Unit (RMU), to reduce Retiree Health Benefit Reserve Funds from 5% to 4%, a

c reduction in the amount of $800,000 of projected annual claims and administrative expenses upon the date of
Fiscal Committee and Governor and Executive Council Approval.

EXPLANATION

DAS requests authorization for the release of $800,000 from the Retiree Health Benefit Statutory
Reserve Fund to pay for a Long Term Retiree Health Benefit Study and the projected FY 17 retiree health benefit
budget shortfall. In addition, DAS requests that the Fiscal Committee to provide notice to the public and
schedule a public hearing for review and determination of changes to the Retiree Health Benefit plan design and
the premium contribution percentage paid for by Under 65/non-Medicare retirees.

Background

The attached companion DAS Informational Item dated July 14, 2016 details the history of a projected deficit
for this biennium in the amount of $550,000. DAS recently updated the projected deficit from $700,000 to
$550,000 based on the Fiscal Committee’s approval of the transfer of $50,000 from the FY 16 DAS utility budget
to the Retiree Health Benefits account (FIS 16-106) and based on the anticipated approval of a companion item to
this Requested Actions item that requests the transfer of $100,000 from the FY 17 DAS utility budget. This
deficit includes an adjusted projected health care claims shortfall of $250,000 plus an additional $300,000 to pay
for a Retiree Health Benefits Long Term Study. Requested action #1 above also asks that an additional $250,000
be released into available Retiree surplus should operating expenses fluctuate necessitating the temporary use of

( additional funding.
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In addition, in order to meet the health care needs of retirees in the FY 18/19 biennium, DAS projects it will
require an additional $30 million {$18 million General Funds/$12 million other funds) in its budget, assuming
that there are no changes to the Retiree Health Benefit plan. This $30 million includes filling the budget deficit
or hole created by this biennium’s use of one-time surplus funds in the amount of $5.4 million, and cost and head
count growth in FYs 18/19.

As DAS has discussed with the Fiscal Committee and the legislature for more than one year, there are several
options available to the legislature to pay for the projected deficit in this biennium as well as for the projected
$30 million dollar increase in the FY18/19 biennium. At the most simple level, those options distill to: (1)
increasing the budget or otherwise making funds available to pay for the increased Retiree Health Benefits needs,
or (2) making premium contribution percentage and/or plan design changes using the existing tools available to
DAS and the Fiscal Committee by increasing deductibles, copays, maximum out-of-pocket amounts and
coinsurance amounts or other elements of plan design, or (3) passing laws to make new tools available to DAS
and the Fiscal Committee, such as an Over 65/Medicare eligible premium contribution to balance the need for
increased funding with providing the best possible health benefits to retirees should the budget not cover the
Retiree Health benefit need.

There is also a tool that can reduce the impact of changes to retirees that is available to DAS and the Fiscal
Committee that is not found in the law: time. The sooner changes are made to plan design (deductibles, copays
etc.) and premium contribution percentages, the less drastic those changes need to be because the changes can be
spread out over more months. There is also an option to wait and see how claims experience actually develops,
an option that could prove to be risky should claims experience turn out to be negative. Delaying plan design or
premium contribution changes costs time and results in deeper cuts for retiree health benefit plan members.

The attached flow charts (See attached Long Term Study Flow Chart and Retiree Health Benefits Budget
FY18/19 Flow Chart) are intended to assist DAS and the Fiscal Committee with the analysis of the options
available to manage the challenges to the Retiree Health Benefit plan and budget. With respect to funding the
important long term study ($300,000) and claims deficit ($250,000 assuming approval of the FY 17 transfer
mentioned above), the options are to meet these needs by paying for them now by using health care reserves or
waiting to see how health care claims experience develops. If claims experience proves to be better than
projected, then the problem resolves itself. If claims experience proves to be as projected ($250,000 projected
claims deficit) or worse than projected, then the options are to fund the FY 17 deficit through the FY 18/19
budget, or approve transfer(s) of budget funding, or approve future plan design and premium contribution
changes.

With respect to the increased need for $30 million, the options are to fund Retiree Health Benefits needs fully in
the FY 18/19 budget or to make changes to plan design and premium contribution percentages. Premium
contribution percentages can be changed at any point during a calendar year. A decision to change the premium
contribution percentage requires adequate time to notify retirees about the change and time to implement the
change through the New Hampshire Retirement System that withholds premiums from retiree’s pension checks.
Plan design changes that involve changes to the coverage provided, or to out-of-pocket costs such as deductibles,
copays, coinsurance and other maximums, must be made on a calendar year basis beginning on January Ist of a
year and must take into account federal requirements for adequate notice of change to retirees. This means that
decisions need to be made no later than mid-October for changes to be effective on January 1 of a calendar year.

J
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The Study for Long Term Redesign of the Retiree Health Benefit Plan

Among the many pressures on the Retiree Health Benefits budget, one is that DAS must administer these benefits
within the funds appropriated by the legislature. RSA 21-1:30. In FY 16/17, the budget for retiree health benefits
was funded at 100% and 103% of FY 15, $5.5 million less than then projected expenses; increases in the
pharmacy trend resulted in a further projected shortfall of $4.0 million and a $1 million reduction in a federal
subsidy to the Medicare Part D Employer Group Waiver Program (EGWP) resulted in the projected $10.6 million
deficit for this biennium. Additionally, the State faces a “silver tsunami” of retirees. Although there is no
crystal ball to predict when employees will retire, 33% of state employees are eligible to retire today; 50% of
state retirees are eligible to retire in five years. Even with the many cost saving measures that have been put into
place, retiree health costs will continue to increase. DAS is projecting a need for an additional $30 million ($18
million General Funds/$12 million Other Funds) over and above the FY 16/17 funding levels. Over the long
term, the current benefit structure is not sustainable.

As these facts were discussed during the 2015 Fiscal Committee process and during the 2016 legislative process,
there was a sense of urgency and concurrence to begin a long term study of retiree health benefits options. It is
essential for thé State to research and examine its options for maintaining the best possible benefits for retirees.
Pursuant to RSA 21-1:28, the DAS Commissioner has the authority to enter into contracts necessary to administer
the health plan and studying options for the long term sustainability of the program falls squarely within this
authority. :

Pursuant to a contract approved by Governor and Council effective January 1, 2015, DAS has been working with
The Segal Company (Segal), the medical consultant to the State’s health benefit program to examine options for
long term redesign of the retiree health benefit plan. DAS informed the legislature and the Fiscal Committee (FIS
15-280 and FIS 16-033) that work on the long term study was underway. In fact, during the legislative session,
several legislators who are members of the Fiscal Committee expressed interest in completion of the long term
study and DAS, assuming passage of legislation funding the study, projected the study could be completed as
early as September, 2016. However, after the retiree health bills authorizing the payment of the study from the
Retiree Health Benefits account failed, DAS directed Segal to cease all work on the study until funding to pay for
the study is identified. DAS has already paid Segal approximately $109,000 to fund its work on the study; DAS
estimates that a completed study will cost approximately $300,000.

Options to pay for the study include paying for it out of Retiree Health Benefits reserve funds, funds that are
available to DAS now. In the alternative, DAS could wait to see how claims experience develops and if funding
becomes available within the existing budget, or in the future budget, or by making changes to the plan design
and/or premium contribution.

DAS’ recommendation is to authorize funding from the Retiree Health Reserve to pay for the study now. The
study will be an extremely important tool available to the governor, legislature and DAS as the future of Retiree
Health Benefits is discussed.

Health Fund Reserves

Pursuant to RSA 21-1:30-b, DAS is required to maintain a minimum reserve fund in the amount of 3% of the
projected claims and administrative expenses for health benefits for a fiscal year. Chapter 276:164(a) of HB 2
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(Laws of 2015), reduced this minimum reserve from 5% to 3%. As previously reported to the Fiscal Committee,
See FIS 16-085, DAS applied this reserve reduction to 3% to the Active, Trooper and Dental accounts only, and
DAS made the determination to maintain the Retiree Health Benefit reserve at 5% while still meeting the
requirements of the FY 16 surplus statements.

Additionally, because of the volatility in pharmacy costs, after complying with the requirements of the Surplus
Statements, DAS reported its decision to restore the reserve level for Actives, a group of approximately 28,000
members, to 5%. DAS also reported the restoration of the Trooper reserve to 100% because the Trooper group of
approximately 900 total members is relatively small compared to the Active group and therefore it is more
sensitive to adverse claims experience. See FIS 16-033 and FIS 16-085.

DAS determined that it was prudent to maintain the Retiree Health Benefit reserve at the 5% level given the

volatility of prescription drug costs and uncertainty about the numbers of individuals who may retire. The 5%
Retiree Health Benefit reserve equals approximately $4 million at this time.

Use of the Retiree Health Benefit Reserves

During the 2016 legislative session, as retiree health bills were being debated, including discussions about how

DAS might obtain funds to address the projected deficit in the FY 16/17 Retiree Health Benefits budget (See
attached DAS Informational Item dated July 14, 2016), DAS obtained an opinion from the Department of -
Justice (DOJ) and reported in several legislative hearings that DAS has the authority under RSA 21-1:30-c to use J
the Retiree Health Benefit Statutory Reserve to cover the projected claims shortfall. RSA 21-I: 30-c states:

“In the event that the medical and surgical benefits under RSA 21-1: 30 are provided using a self-
funded alternative, a reserve fund shall be established to protect the state from unexpected losses and
self-insured losses and related expenses incurred in the provision of such a plan. Such reserve fund shall
be administered by the commissioner of administrative services and shall be nonlapsing.”

Thus, the purposes for which the reserves may be used are quite broad, ranging from unexpected losses to
expenses related to administration of the health benefit plan, such as the long term study.

After the 2016 legislative session ended without the passage of any of the bills that contained important proposed
tools (such as the long term retiree health study, funding to support the projected retiree health deficit, and a
premium contribution for Over 65/Medicare eligible retirees) to manage the Retiree Health Benefits budget in the
near and long term,(See attached DAS Informational Item dated July 14, 2016), DAS requested a DOJ
opinion to determine whether DAS could use reserve funds pay for the study. At that point in time, the DOJ
reviewed RSA 21-I: 30-c and communicated to DAS that the reserves could properly be used to pay for the long
term retiree study. However, the DOJ opinion distinguished between the proper use of reserve funds and the
mechanism to employ reserve funds

This refined DOJ opinion was based on an analysis of RSA 21-1:30-b, RSA 21-1:30-c, and RSA 21-1:30-¢, and
advises DAS that the Statutory Reserve Fund, while nonlapsing, is not continually appropriated. See attached
Letter from the Department of Justice dated July 18, 2016. As previously reported to the Fiscal Committee,
DAS complied with the Surplus Statements by reducing Actives, Troopers and Dental reserves, See FIS 16-033. )
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DAS also informed the Fiscal Committee that it had subsequently restored reserve levels to 5% for Actives and
100% for Troopers. See FIS 16-085. Although the DOJ letter states that the recently passed HB 2 (Laws of
2016) authorized DAS to reduce the reserve to 3% and that DAS could use reserve funds in excess of 3% without
further action from the Fiscal Committee, DAS believes that further communication with the Fiscal Committee is
warranted given its present understanding of reserve levels.

Because it is important for DAS to maintain communication with the Fiscal Committee about the Retiree Health
Benefits fund status, DAS is requesting Fiscal Committee and Governor and Executive Council release Retiree
Health Benefit Reserve Funds (21-1:30-¢) in the amount of $800,000. This request if approved would reduce the
reserve level from 5% to 4% of annual projected claims and administrative expenses and would make these
reserve funds available to DAS to provide the flexibility to pay for the long term study in addition to the
projected and potentially unexpected claims shortfall. See attached DAS Informational Item dated July 14,
2016.

Public Hearing

1
SB 388 (Chapter 123, Laws of 2016) amended RSA 21-1:30, Il provides that “any change in [the Retiree Health
Benefits] plan [must be]approved by the fiscal committee of the general court, after a duly noticed public
hearing on any proposed changes to the plan is held before the fiscal committee.”

In light of the $30 million increase required to meet the retiree health benefits need in FY 18 and FY 19 based on
the current design, DAS believes it is important for the Fiscal Committee to plan for possible plan design and
premium contribution changes by considering holding a duly noticed public hearing. The attached flow chart
outlines different options available to the Fiscal Committee. Scheduling and conducting a public hearing will
allow the Fiscal Committee to hear the retirees’ concerns and ideas and position the Fiscal Committee to make
decisions about changing the retiree health benefit plan design and premium contributions, taking into
consideration the timing of those changes.

Should the Fiscal Committee decide to schedule a public hearing on proposed changes, DAS will be prepared at
that hearing to offer options for changing the premium contribution percentage for Under 65/non-Medicare
retirees, plan design changes such as out-of-pockets expenses associated with deductibles, copays, coinsurance
and maximum out-of-pockets as well as other fundamental changes to the plan design Such as implementing a
defined contribution plan and changing the scope of coverage.

[ am available to address any questions you may have.
Respectfully Submitted,

Jvate I Luin

Vicki V. Quiram
Commissioner
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Attachments:

1. DAS Informational Item dated July 14,2016

2. Long Term Study Flow Chart

3. Retiree Health Benefits Budget FY18/19 Flow Chart

4. Letter from Department of Justice Dated July 18,2016
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Dear Representative Kurk:

INFORMATIONAL ITEM

In accordance with Chapter 319:32, Laws of 2003, State Employee Health Insurance; Administrative
Services Reporting, I respectfully submit this report regarding the State’s self-funded Health Benefits Plan

(HBP).

A. Program Activity:

Cash Basis: The beginning Cumulative Cash Fund Balance as of July 1, 2015 was $51.2 million. To this
balance subtract $11.4 million, which represents Revenue less Expenditures from July 1, 2015 through
June 30, 2016. The Ending Cumulative Cash Fund Balance at June 30, 2016 is $39.9 million.

FY 2016
(000’s)
Cumulative Cash Fund Balance (July 1, 2015)........................... ... 51,240
Plus: Program Revenue Collected.................ccooviiiiiiiiiiiiiii, $243,258
Less: Total Expenditures .............cc.oevvvniiiiiiiiieeiiiiicee e $254.640
Revenue less Expenditures (July 1 — June 30, 2016) ......................... $(11,382)
Cumulative Cash Fund Balance (June 30, 2016)..................c.cc....... $39,858

Source: NH FIRST

Accrual Basis: The above amounts are cash basis only and do not take into consideration IBNR,
statutory reserve, accounts payable or receivables. To arrive at a true fund balance as of June 30, 2016,
we must start with the Cumulative Cash Fund Balance as of that date and add outstanding receivables
earned and realized or realizable and payables incurred as of June 30, 2016. Then we must subtract the
IBNR (Incurred but not Reported) reserve and the statutory reserve.
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FY2016
Line Item Total
Description (000°s)
1 Cumulative Cash Fund Balance (June 30, 2016) $ 39,858
2 Add: Program Revenue Earned (estimate as of June 30, 2016) $9,873
3 Less: Program Expenses Incurred (estimate as of June 30, 2016) (3 8.190)
4 Subtotal: Cumulative Accrual Fund Balance (June 30, 2016) $41,541
5 Less: IBNR (3 14,990)
6 Less: Statutory Reserve* ($ 17,066)

*(Actives & Retiree Plans = 5% of FY16 Projected Expenses,
Troopers Plan = 100% of FY16 Projected Expenses)

8 Cumulative Accrual Fund Balance: Net of IBNR and
Reserves (June 30, 2016) ' $ 9485 |

As indicated above, the HBP’s cumulative accrual fund balance, net of IBNR and statutory reserves, as of
June 30, 2016 is $9.5 million and encompasses surplus for actives and retirees.

It is important to note that working rates are set on a calendar year basis based on an average rate for the

midpoint of the year. Accordingly, working rates are expected to generate a surplus at the beginning of
the calendar year that may be spent down in the last six months of the year.

B. Retiree Health FY16/17 Budget Update:

As the Department of Administrative Services (DAS) has discussed with the Fiscal Committee at several
meetings and in prior Informational Items, running a health benefit plan is complicated and unpredictable
from month to month. Every month, the health benefit plan brings in revenue and every month it must
pay the claims expenses based on the health services and prescription drugs required by our plan
members. From month to month, the plan fund surplus goes up and down depending on claims
experience, the number of enrolled members, and estimated revenues, including federal subsidies and
rebates. The ideal position for the health benefit plan is to run just enough of a surplus to cover expenses
should they rise above an average amount in a given month.

DAS is projecting a deficit in the Retiree Health Benefits budget for the biennium FY 16/17. In 2015,
DAS projected a $10.6 million deficit in the Retiree Health Benefits budget and worked with the Fiscal
Committee to make changes to the plan to assist with managing the budget. In November 2015, the
Fiscal Committee approved prescription drug plan design changes totaling $2 million and also approved
an increase in the Non-Medicare eligible retiree premium contribution totaling $2.8 million, addressing
$4.8 million of a projected $10.6 million budget shortfall. When approving the plan design and premium
contribution changes, the Fiscal Committee was aware there was a $5.4 million surplus in the Retiree
Health Benefits account that was available to DAS to use toward the deficit. This left DAS with a
projected deficit of $400,000 for claims expenses plus a $300,000 expenditure for a Long Term Retiree
Health Study for a total projected deficit of $700,000. The below chart provides background on the
FY16/17 biennium projected Retiree Health budget shortfall.
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_ FY1B/17 Retires Healt

Projected Expense $153,300,000
Total Retiree Health Budget $142,749,000
Retiree Health Budget Shortfall $10,600,000
Rx Plan Design Changes -$2,000,000
Retiree Premium Contribution (Increase to

17.5%) -$2,800,000
Updated Retiree Health Budget Shortfall $5,800,000
Long Term Study $300,000
Total Biennium Projected Deficit $6,100,000
Surplus -$5,400,000
Projected Retiree Health Deficit $700,000

In June 2016, of the projected $5.4 million in surplus to be used over the biennium, the retiree health
account used $574,000 in retiree health surplus to fund normal monthly claims and administrative
expenses. This was because in FY 16 DAS exhausted the General Funds appropriation in the Retiree
Health Benefits budget and accordingly used $574,000 of surplus. Effective July 1, 2016, FY 17 funds
are available to pay regular Retiree Health operating expenses. DAS expects to use Retiree Health
Benefits surplus funds toward the end of FY 17 to pay for retiree health care.

The below chart details the DAS FY16 Retiree Health Budget and the actual FY16 Retiree Health
Budget revenue and expenses. The Retiree Health Fund accounted for $69.9M in FY16 from all funding
sources, but needed approximately $70.4M in funds in FY16 to break even during the fiscal year.
Therefore, in June 2016 there was a decrease in the surplus in the retiree health account by $574,000 due
to the budget shortfall. DAS is projecting to use the remaining $4.8M ($5.4M - $574,000) in surplus in
May and June of FY17.

DAS Retiree Health FY16 Budget - AU 2903
Revenue Sources FY16 Budget | Total FY16:Actual®|
Other Funds (Self-Funded Agencies,

NHRS Medical Subsidy, Retiree Prem.

Cont. (17.5%) $37,420,000 $37,390,000
General Funds $32,412,000 i $32,412,000
DAS Transfer from Utility Savings (GF) $50,000 $50,000

Total Retiree Health FY16 Expense to ~ ST o ey

AU2903 $69,882,000

Use of Surplus

Total Retiree Health FY16 Budget Need

DAS recently updated the Retiree Health Benefits budget deficit projection from $700,000 to $650,000.
This is because on June 24, 2016 the Fiscal Committee approved the transfer of $50,000 from the DAS
utility budget to the Retiree Health Benefits budget. In further commitment of its support of Retiree
Health Benefits, DAS is submitting a companion item to transfer $100,000 from the DAS utility budget
to the Retiree Health Benefits budget. Assuming this transfer request is approved by the Fiscal
Committee, this would lower the projected FY 17 Retiree Health Benefits deficit to $550,000.



Fiscal Committee of the General Court
July 14,2016
Page 4 of 4

C. Retiree Health Benefits Update: 2016 Legislation

There were multiple bills introduced or amended during the 2016 legislative session that addressed
retiree health benefits. Of those bills, only one became law: SB 388.

Public Hearing Reguirement

SB 388 (Chapter 123, Laws of 2016) amended RSA 21-1:30, II now provides that “any change in [the
Retiree Health Benefits] plan [must be]approved by the fiscal committee of the general court, after a
duly noticed public hearing on any proposed changes to the plan is held before the fiscal
committee.”

Other Retiree Health Legislation

The following Retiree Health Benefits bills failed at various stages of the legislative process: SB 414,
HB 1592, HB 1591 and SB 495. SB 485 was amended toward the end of the session to include the
retiree health provisions but it too failed to pass. These bills, separately and in combination, contained
three different but important proposed tools to manage Retiree Health Benefits and its budget: (1) a
requirement that DAS complete a study long term options for the Retiree Health Benefit plan, (2) funding
to assist DAS in paying the projected $700,000 deficit over the biennium, and (3) authority for DAS to
request the Fiscal Committee approve a premium contribution for the Over 65/Medicare eligible retirees.
As previously discussed, given that there are more than 9000 Over 65/Medicare eligible retirees, a
premium contribution would be an important tool to balance future increases in deductibles, copays,
coinsurance and maximum out-of-pocket expenses in a way that would best serve retirees, should budget
allocations not cover the entire retiree health benefit need.

DAS and the Fiscal Committee emerge from the legislative session with limited tools to solve the
funding problems within Retiree Health Benefits for FY17 as well as for FY 18/19 biennium, should
budget allocations not cover the expected costs. Based on the current law, DAS has 3 options to bring to
the Fiscal Committee for approval 1) increase the premium contribution of Under 65/Non-Medicare
retirees (2) change the plan design of the medical and pharmacy benefits, including increases in copays
and maximum out-of-pocket expenses, and (3) spend funds from the Retiree Health Benefits reserve to
cover any shortfall in the retiree health benefits account for claims or other expenses such as the long
term study. '

I 'am available to address any questions you may have.
Respectfully Submitted,

Vit Dvian

Vicki V. Quiram
Commissioner

Attachment: Appendix A: Health and Dental Employee and Retiree Benefit Fund Detail
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$109,000
(Billed and paid as of June 2016)

Fiscal item to release
$800,000

$191,000

(Future expense to complete study)

Fiscal Item to
Pay out of .
Claims appropriate
$191,000
Contractlfal Monitor Retiree
default with Health Account
Segal and Surplus
Positive Claims
Experience
A {no shortfall)
No further .
action needed Fiscal ltem
to cover
Dept of FY2018/2019 shortfall
Administrative Usereserves budget
Services a“d_ appropriation
Transfers appropriate for FY2017
l amount of shortfall
shortfall
$50,000
(FY2016) Premium
$100,000 contribution
(FY2017) Plan desi change for Non-
af? esign Medicare
changes eligible
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ATTORNEY GENERAL-" ' - i SN
DEPARTMENT OF JUSTICE |
33 CAPITOL STREET ,
CONCORD, NEW HANIPSHIRE 03301-6397 ’

ANN M. RICE
DEPUTY ATTORNEY GENERAL

JOSEPH A. FOSTER
ATTORNEY GENERAL

Vicki Quiram, Commissioner
Department of Administrative Services
235 Capitol Street

Concord, NH 03301

Dear Commissioner Quiram:

This letter addresses the use of the two funds related to the health benefit program — the
“Reserve Fund” established by RSA 21-1:30-b and c, and the “Management Fund” established by
RSA 21-1:30-¢.

There are two issues: 1) the appropriate use of reserve funds; and 2) the mechanism by
which those funds can be spent.

Appropriate Use of Reserve Funds )

RSA 21-1:30-b requires a reserve of three percent of claims and administrative costs as well
as “the unpaid portion of ultimate expected losses, including incurred but not reported claims, and
related expenses incurred in the provision of benefits for eligible participants...” (RSA 21-1:30-b,
I(b)). The Reserve Fund is established in RSA 21-1:30-c which states, in pertinent part, “a reserve
fund shall be established to protect the state from unexpected losses and self-insured losses and
related expenses incurred in the provision of such a plan.”

RSA 21-1:30-b, I(b) also states that “if the state self-insures for more than one employee
group plan, a reserve meeting the requirements of this paragraph must be maintained for each plan.’
You have indicated that a reserve is accounted for separately for each of the following groups —
active employees, troopers, retirees and dental benefits. The trooper and dental accounts are for
“active” benefits.

3

The primary function of a self-insured health benefit plan is the payment of medical claims.
As discussed below, these claims are typically paid from the Management Fund. However, if the
Managemcent Fund could not cover claims it would be appropriate to use the Reserve Fund, as this
would be an unexpected or self-insured loss and an expense incurred in the provision of a self-
insured plan.

You have also specifically inquired about the funding of a study focused on the long term
status (financial and otherwise) of the retiree health plan. As this study would be done with the

Telephone 608-271-3658 « FAX 603-271-2110 + TDD Access: Relay NH 1-860-735-2961



objective of identifying options'to maintain a financially viable plan for the benefit of retirees, it is
our opinion that it would constitute a related expense incurred in the provision of the plan.

Mechanism to Spend Funds

While RSA 21-1:30-b discusses the establishment and use of the fund, RSA 21-1:30-¢c
establishes the fund itself and states: '

“In the event that the medical and surgical benefits under RSA 21-1:30 are provided using a
self-funded alternative, a reserve fund shall be established to protect the state from unexpected losses
and self-insured losses and related expenses incurred in the provision of such a plan. Such reserve
fund shall be administered by the commissioner of administrative services and shall be nonlapsing.”

~ RSA 21-1:30-¢ establishes the Management Fund to pay for active and retiree health care
expenses and any administrative costs related thereto. That fund is nonlapsing and continuaily
appropriated (RSA 21-1:30-¢(1)).

As you know, a fund that is nonlapsing does not have its contents revert back to the general
fund at the end of the fiscal year or biennium. Both funds are nonlapsing. However, only the
Management Fund is “continually appropriated.” This language has been consistently interpreted by
Administrative Services and the Legislative Budget Assistant to mean that the funds have been
authorized by appropriation of the legislature to be spent even if in excess of estimated levels. The
Reserve Fund is not continually appropriated and, thus, a request of the Fiscal Committee, and to the
extent necessary the Governor and Executive Council, to transfer or expend the funds would be
necessary.

As we have discussed, in 2015, the Legislature authorized a reduction in the Reserve Fund
from five percent to three percent in House Bill 2. This was, in effect, legislative authorization to
transfer the two percent excess out of the Reserve, | understand that a decision was made to keep the
Active and Retiree Reserve Funds at five percent. The Dental and Trooper reserves are kept at three
percent and 100 percent respectively. However, as House Bill 2 is so recent and we are in the
biennium which it covers, if the Department now wishes to reduce those amounts below five percent
and release the funds for use pursuant to RSA 21-1:30-b and ¢, you could reasonably do so without
further permission, based on the House Bill 2 authorization. However, absent legislative approval
such as House Bill 2, or for use of funds from a reserve account that is already maintained at three
percent, it is our opinion that releasing those funds for use would require Fiscal Committee approval.

I hope this analysis is helpful in your administration of the health benefit plan. Please do not
hesitate to contact me with further questions.

Sincerely,

|
( k,’\&H* Ve

Christen Lavers
Assistant Attorney General
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