THE STATE OF NEW I-fIAMPSHIRE

BALLOT LAW COMMISSION

JOHN D. RAUH
V.

JEFFREY R. HOWARD
in his Capacity as Attorney General
for the State of New Hampshire
ROBERT C. (BOB) SMITH

E

PETITION OF JOHN D. RAUH

NOW COMES JOHN D. RAUH (“Mr. Rfauh”), of 11 Clearwater Drive, P.O.
Box 729, Sunapee, County of Sullivan and étate of New Hampsﬁire, and
complains against JEFFREY R. HOWARD, 1;1 his Capacity as Attormey General
for the State of New Hampshire (“Mr. Howarfd”), with offices at the State of New
Hampshire Department of Justice, 33 Capit%l Street, Concord, County of
Merrimack and State of New Hampshire, and ROBERT C. (BOB) SMITH (“Mr.
Smith”), of Chase Point Road, Tuftonboro County of Carroll and State of New
Hampshire, and states as follows: ;

1. Mr. Rauh is a registered Voter See RSA 664:18 [Political
Expendltures and Contributions — Enforcement Complaints].

2. - Mr. Smith is a candidate for hlS party’s nomination for the office -~
of United States Senator.

3. On July 11, 1996, Mr. Rauh ﬁled a Petition with the State of New
Hampshire Ballot Law Commission [“Ballo;: Law Coml_nission”] asserting that

Mr. Smith'’s efforts to av01d New Hampshne s campaign spending limits were
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unavailing by virtue‘of his failure to submit fwo thousand (2,000)‘ validly
executed Primary Petitions. See RSA 65522 [Number of Petitions].

" 4. On Thursday, July 18, 1996, the Ballot Law Commission
sustained Mr. Rauh’s Petition and ruled that Mr. Smith was “not‘enjdtled to
haye his name printed on the ballot”. See R‘auh v. Smith, Ballot Law
Commission No. 96-2, Order dated July 18,%1996 at page 11. The Ballot Law

Commission further ruled, however, that Mr Srnifh’s néﬁe Luld_ aiﬁi)éar on the
ballot if, by Friday morning, July 19, 1996, he filed an afﬁdavit with the
.Secretary of State declaring that he would ajiaide by the campaign spending
limits prescribed by New Hampshire law. Igi at pages ll-lé; see RSA 664:5-a
[Limitatidrfs on Political Expenditures]. Mr Smith did, in fact, file such an
affidavit within the time limitation set forthéby the Ballot Law Commission
Order.

5. One who files an affidavit purj%uant to RSA 664:5-a [Limitations
on Political Expenditurés] swears that he knows the voluntary expenditure
limitations set out in RSA 664:5-b [Politicai Expenditure Limitation Amounts]
and that he voluntarily agrees to limit his éxpenditures and those made on his
behalf by his committee(s}), his party and hlS immediate family to fhose set
forth in the statute. For the office of Unite% States Senator, the prescribed

campaign spending limits are five hundredj thousand ($500,000) dollars in the -

primary election and five hundred thousand ($500,000) dollars in the general

election. RSA 664:5-b [Political Expenditufre Limitation Amounts].

6. For the purpose of enforcing limitations on political expenditufes,

the Legislature has defined the term “tota{’,expenditures” as “the sum of all

expenditures made to influence either a s’éate primary or a state general
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election made by a candidate and those made on his behalf by his committee or
committees, his party, and his immediate fafnily.” RSA 664:5-b [Political
Expenditure Limitation Amounts]. :

7. New Hampshire election law degﬁnes candidate as “any person

publicly declared as such and for whom votes are sought in an election.” RSA

664:2 II [Definitions - “Candidate”].

8. On May 2, 1995, Mr. Smith ﬁled a Statement of Cand1dacy w1th
the Secretary of the [U.S.] Senate. See Fede;al Election Commission (“FEC”)
Form 2, appended hereto as Exhibit A. ThlS form must be filed within 15 days
of an individual becoming a candidate. Th1s form was contemporaneously
. filed with the Office of the Secretary of State for the State of New
Hampsh1re

0. An individual filing FEC Form2 is not “testing the waters”. This
filing is a public declaration of one’s cand1dacy for federal office; the filing is
also a public declaration that the candidatei and/or his or her committee is
receiving contributions and/or making expfenditures.

10. Moreover, the act of “testing the waters” is specifically
distinguished from “campaigning” by a puélicly declared candidate in the

Federal Election Commission Campaign Gljflide for Congressional Candidates

- and Committees: -

a. “Examples of permissible tesélng the-waters activities include
polling, travel and telephone calls undertaken to determine whether the
individual should become a cand1date

b. Carnpalgmng (as opposed to testlng the waters) is suggested for
example, when individuals: g,}

1. Make or authorize statements that refer to themselves as
candidates (“Smlth in/96” or “Smlth for Senate”)
(parenthetical in or1g1nal)

-
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ii. lRalse more money than What is reasonably needed to test
the waters or amass funds (seed money) to be used after
candidacy is estabhshedn ” :

11. The Bob Smith for U.S. Senate "jCommittee is obviously Mr.
Smith’s campaign committee and the expencii‘;ures made by this cominittee are
made on behalf of Mr. Smith in his efforts toiinﬂuence either a state primary or
a state general election. ‘

12, .In 1995, the Bob Smith for US Senate Committee made
expenditures in the amount of $195,014, 10 FEC Form 3, appended hereto as
Exhibit B. For the calendar year 1996 throtigh July 15, 1996, the Bob Smith
for U.S. Senate Committee made expendituf?es to influence the state primary in
the amount of $439,035.06. Id. Therefore, the Bob Smith for Senate

Committee has, at a minimum, made “total expenditures” to influence the state

primary in the amount of $634,049.16.

13.  The Legislature has stated that candidates, like Mr. Smith, who
voluntarily agree to limit campaign expendiiures, and who, again like Mr.
Smith, exceed the total political expenditur%é limitations shall be subject to a
fine pursuanf to RSA 664:21 I{a) [Penalty]. §Clear1y, Bob Smith has exceeded

the primary election limitation of $500,000§}by at least $134,049.16.

14. Thus by letter dated July 22 996 Mr Rauh ﬁled a Complaunt

with Mr. Howard requestmg that the latte
appropriate, to issue an Order directing Mr Smith, his committee(s), his party
and his immediate family to cease and desist from the foregoing campaign

onduct an mvest1gat10n and, as

spending law violations. See Letter from J.bhn D. Rauh to Jeffrey R. Howard,

. Attorney General, dated July 22, 1996, apj5ended hereto as Exhibit C.
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15. By letter dated August 2, 1996, Mr Howard, through his"
designee, Christopher P. Rei'd,AAssistant Attoriney General, Civil Bureau,
declined to is-sue the requested cease and desjist Order. See Letter from
Christopher P. Reid, Assistant Attorney Genef;al, Civil Bureau, appended hereto
as Exhibit D. The letter concludes, in relevax%t part, that New Hampshire’s
campaign spending law counts Mr. Snlith;s ej%{penditures from the date he
chose to file a ddcument entitled “decvlaratioréE of ééndidacy” with the Office of
the New Hampshire Secretary of State (June 2, 1996}, not before.

16. A dispute has therefore arisen goncerning alleged violations of
New Hampshire’s election laws. New Hampsf}‘lire law does not prescribe a
specific statutory appeal procedure for one \ghose Complaint filed with the
Attorney General under RSA 664: 18 [Compléints] has not yielded a suitable
cease and desist Ordér. Under RSA 665:7 [éallot Law Commission — Additional

L
Jurisdiction], the Ballot Law Commission hZ]iS jurisdiction to “hear and
determine all disputes involving alleged violgtions of New Hampshire election

laws of a non-criminal nature for which no specific statutory appeal procedure

has already been provided.” Thus, the Ball(?t Law Commission has jurisdiction

to hear and determine this dispute. j
WHEREFORE, John D. Rauh respecj:fully requests that the Ballot Law
A. Declare that Mr. Smith has viblated New Hanipshire’s campaign

spending laws;

B. In addition, direct the Attornjéy General to prepare, issue and

deliver to Mr. Smith an Order prescribing fjihat the latter, his committee(s), his
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party and his immediate family cease and désist from further expenditures
made to influence the primary election; |

C. Inl the alternative, order Mr. Smith, his committee(s), his party
and his immediate family to cease and desistsifrom further expénditures made
to influence the primary election;

D. In addition, order that the exces;s expenditures to date be
allocated to the influence of the generél electiﬁ%‘on; and |

E. Grant such other and further rciief as justice may require.
Respectfully submitted,
JOHN D. RAUH

By his attorneys,
Sanders and McDermott

Date: August < 1996 By =

| Wilfred L. Sanders, Jr.
- 234 Lafayette Road

i P.O. Box 5070

. Hampton,
| (603) 92

Date: August_6 _, 1996

| Xayirence M. Edelm
' 224 Lafayette Road
' P.0O. Box 5070

Hampton, NH 03843-507
(603) 926-8926 :
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Veriﬁcatio:%
I, John D. Rauh, having been first dul}é sworn, do state on my oath that I
have read this Petition and to the best of my L%rlowledge, information and belief,
there are good grounds to support it and the Eactual allegétions contained

therein are truthful.

Date: August _b_, 1996

State of New Hampshire
County of Rockingham

Personally appeared before me, the unciersigned officer, this ( Uk'day of
August, 1996, John D. Rauh, and after haviné been duly sworn, did state on
his oath that he read this Petition and to the l:}est of his knowledge, information

and belief, there are good grounds to support it and the factual allegations

% ?No'tary Public |

Juastice-of-the-PReace

contained therein are truthful.

Pubiic
MARY E. CAMERON, Notary
My Commission Expires September 18, 1908

©
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