STATE OF NEW HAMPSHIRE

DEPARTMENT OF STATE
)
IN THE MATTER OF: )
Local Government Center, Inc., et al. ; C-2011000036
RESPONDENTS %

HEALTHTRUST’S MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY
JUDGMENT ON BSR’S MOTION FOR ENTRY OF DEFAULT ORDER

HealthTrust, Inc. (“HealthTrust”) submits this memorandum of law in support of its
motion for summary judgment on the claims asserted by the New Hampshire Bureau of

Securities Regulation (“BSR”) in its Motion for Entry of Default Order (“Motion™). For the
reasons set forth below, the Presiding Officer should deny the Motion in its entirety.
Introduction
The Motion concerns the Settlement Agreement (“Agreement”) between HealthTrust and
Property-Liability Trust, Inc. (“PLT”) that became operational on January 10, 2014, when the

New Hampshire Supreme Court affirmed the provision of the August 16, 2012 Final Order

(“Final Order”) that PLT repay $17.1 million to HealthTrust. Appeal of Local Government

Center, Inc., et al., No. 2012-729, slip op. at 18-19 (N.H. January 10, 2014). In the Motion, the

BSR makes several arguments. First, the BSR contends that the Agreement improperly
“extinguished” the requirement of the Final Order that PLT repay HealthTrust $17.1 million.
Second, the BSR contends that the Agreement violates the Final Order by subjecting both
property-liability and health “lines of coverage” to a single board of directors and bylaws. Third,
the BSR asserts that the HealthTrust members were required to consent to the “acquisition” of

the lines of coverage under RSA 5-B:3.
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The BSR’s challenges fail. The Agreement does not extinguish, but respects and
enforces, the requirement that PLT return $17.1 million to HealthTrust under the Final Order.
That obligation, absent the Agreement, rendered PLT insolvent, so the Agreement provides
HealthTrust with everything that PLT had. PLT could not pay more than everything it had, and
HealthTrust maximized its collection of the obligation and obtained the ability to control costs
and determine when assets may be distributed to HealthTrust members. In fact, it now appears
that HealthTrust will collect the entire $17.1 million, and HealthTrust’s Board of Directors has
already approved an initial distribution of $13.9 million from the PLT assets to HealthTrust
members subject to Secretary of State approval.

PLT continues to exist with its own board of directors monitoring the runoff of the PLT
coverage lines in the interest of PLT members. But even if the Agreement were deemed to
combine property-liability and health lines of coverage in one program, the combination of the
coverage lines is permitted by the statute. RSA 5-B:3, IlI expressly authorizes a program to offer
“any or all” of many coverage lines. Additionally, the Agreement does not violate the
organizational provisions of the Final Order. The Final Order concerned conflicts with respect to
various entities in a conglomerate, not the combination of various coverage lines in a single
program as permitted by statute. Finally, there is no requirement of member approval for debt
work-out agreements like the Settlement. The statute allows a program to offer multiple
coverage lines, and it does not provide for member consents or approvals when coverage lines
are added.

Background
The BSR’s Motion challenges the Agreement entered by HealthTrust and PLT, after

approval by their respective boards of directors, to address the consequences of a potential



decision by the New Hampshire Supreme Court affirming the provision of the Final Order that
PLT must repay $17.1 million to HealthTrust. Final Order 9 13. The HealthTrust and PLT
boards had a responsibility to address that issue in advance of the Supreme Court’s decision
because the effect of such a decision would be to render PLT insolvent. During the summer and
fall of 2013, PLT’s financial statements showed that PLT did not have the ability to pay $17.1
million to HealthTrust and meet its coverage obligations. If PLT became insolvent, the likely
outcome would be a bankruptcy filing, with its attendant unpredictability, cost and delay.

The Agreement allowed HealthTrust members to benefit from the largest possible PLT
payment under the circumstances. The Agreement provided for the transfer of PLT’s assets to
HealthTrust and for HealthTrust to conduct PLT’s runoff (which allows HealthTrust to control
costs and to receive more rapid distributions than would otherwise have been possible), all while
taking on little, if any, additional financial exposure. The Agreement also protected HealthTrust
from the reputational harm that would result from having PL'T’s payments to claimants
interrupted by a bankruptcy attributable to an obligation to HealthTrust, and it had the collateral
benefit (from HealthTrust’s perspective) of avoiding the harm to PLT’s members (who are in
many instances also HealthTrust members) of having payments interrupted.

Since the Agreement became operational, on January 10, 2014, HealthTrust has
administered the runoff of the PLT coverage lines. HealthTrust has also analyzed the PLT
transferred assets and liabilities, obtained updated actuarial loss analyses, and prepared pro forma
financial statements of assets and liabilities for the runoff of the PLT coverage lines. Favorable
loss development indicates that HealthTrust may be able to receive the entire $17.1 million, and
the HealthTrust Board has voted to approve an initial distribution of $13.9 million from the

assets transferred by PLT to HealthTrust members subject to the Secretary of State’s approval.



A. The Agreement
1. The Agreement was necessary because PLT did net
have $17.1 million to pay HealthTrust and a PLT insolvency
would harm HealthTrust members.
PLT could not pay $17.1 million to HealthTrust by December 1, 2013 as directed in the
Final Order § 13." The December 31, 2010 PLT financial statements relied on in the Final Order
(see Final Order at 27-28) reported “total net assets” (assets net of liabilities) of $10,401,808.
That $10.4 million figure did not account for either the $3.1 million distribution to PLT members
or the $17.1 million repayment obligation to HealthTrust directed by paragraphs 11 and 13 of the
Final Order. Absent appeal, the effect of the Final Order was thus to make PLT insolvent by
approximately $9.8 million. HealthTrust’s Statement of Undisputed Facts (“Statement™) § 5.
PLT’s December 31, 2011 audited financial statements reported total net assets of
$11,566,563, and its June 30, 2013 financial statements reported total net assets of $12,150,050;
neither accounted for either the $3.1 million or $17.1 million. PLT’s August 31, 2013 financial
statements — which reflected PLT’s payment of $3.1 million to PLT members but did not include
the $17.1 million obligation on appeal — reported total net assets of $12,205,163.> Statement
99.6-7. Consequently, in the early fall of 2013, PLT’s financial statements showed that it would
be insolvent if the Supreme Court affirmed the $17.1 million PLT payment obligation, and that
PLT could not both pay HealthTrust and meet its coverage obligations. Payment of the $17.1

million would make PLT insolvent by approximately $4.9 million. Id. 9.

! The Supreme Court stayed this part of the Final Order pending its decision in the appeal. Appeal of Local
Government Center, No. 2012-729 (Order entered October 23, 2013).

* Recognizing that PLT lacked the assets to make a $17.1 million payment, HealthTrust had demanded that PLT not
make the $3.1 million payment unless it first made adequate provision to pay the $17.1 million. PLT declined, and
HealthTrust asked the Secretary to cause PLT to delay the distribution. The BSR refused, and PLT made the
distribution over HealthTrust’s objection, thus leaving Health Trust on its own to deal with PLT’s possible
insolvency. See Statement 9 8.

® The Final Order suggested at § 13 that PLT borrow the money to pay HealthTrust, but no lenders indicated a
willingness to extend a loan to provide cash for PLT to pay HealthTrust. See Affidavit of George Bald (Statement




2. The effect of a PLT insolvency would likely be a bankruptcy
proceeding in which neither claimants nor HealthTrust would be
paid in full and any payments would be delayed.

These financial circumstances placed the PLT Board of Directors in an untenable

situation because, in the event of insolvency, they would owe duties to all of PLT’s creditors, not

all of whom could be paid. See Kapela v. Newman, 649 F.2d 887, 890 (1st Cir. 1981)

(Breyer, J.) (“The preference section of the Bankruptcy Act imposes obligations upon a debtor to
treat its creditors fairly once the threat of impending bankruptcy becomes apparent.”); In re Felt
Mfg. Co., 371 B.R. 589, 611 (Bkrtcy. D. N.H. 2007) (“Once a corporation is insolvent, its
directors owe a fiduciary duty to the corporation’s creditors and creditors have standing to
maintain derivative claims for breaches of fiduciary duty.”). Absent some agreement, the
insolvency would require a filing for protection under the Bankruptcy Code or, possibly, some
form of equity receivership because subsequent payments would prefer those receiving the
payments. Statement 13.*

In a bankruptcy, PLT’s payments to coverage claimants and others (including
HealthTrust) would be interrupted. See 11 U.S.C. § 362 (Bankruptcy Code automatic stay).
There is no priority in bankruptcy for claimants under the PLT coverage agreements. See 11
U.S.C. § 507 (bankruptey priorities). PLT’s Board of Directors therefore faced the prospect that
coverage claimants (other than workers’ compensation claimants whose claims were secured by
a special deposit with the New Hampshire Department of Labor (“DOL”) set at 120% of
reserves), HealthTrust, and any other general creditors thus would not receive full payment, and

the payments to all would be delayed. Statement § 14.

Ex. A). By letter dated May 10, 2013, RBS Citizens, N.A., denied PLT’s request for a credit facility as part of a
plan to repay the $17.1 million to HealthTrust. Statement 9 10.
* There is no precedent for a state receivership of an insolvent pooled risk management program.
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PLT’s potential insolvency and bankruptcy or receivership proceeding also placed
HealthTrust in a difficult position. Any payment to HealthTrust on the $17.1 million would be
partial and would only follow a potentially lengthy period of time necessary to obtain court
approval as part of an insolvency proceeding. A PLT bankruptcy proceeding would entail
expense, both for the proceeding and for administering coverage claims, which would reduce the
assets available to pay PLT creditors, including HealthTrust. Further, PLT’s failure to timely
pay coverage obligations to claimants against its members (who in most instances were also
HealthTrust members) would harm the rﬁembers and inflict reputational damage on HealthTrust.
Statement 9 15.

In sum, if HealthTrust and PLT did not anticipate and address the consequences of a
potential Supreme Court decision affirming the PLT $17.1 million payment obligation, and such
a decision issued, then PLT could thereby be rendered insolvent and consequently precluded
from negotiating with creditors outside of a bankruptcy. In that case, (1) PLT would not be able
to pay HealthTrust in full, (2) any PLT payment to HealthTrust would be significantly delayed,
(3) PLT’s assets would be depleted by the expenses of a bankruptcy, (4) PLT’s payments to
coverage claimants would be interrupted, (5) the DOL would need to act to liquidate the deposit
and arrange for payment of workers’ compensation claims, and (6) PLT’s other coverage
obligations would not be paid in full. Additionally, HealthTrust would be competing with such
PLT claimants for recovery from PLT’s estate, and HealthTrust’s members who are also
members of PLT would be harmed, as would HealthTrust’s reputation. Statement § 16.

3. The Agreement was negotiated to benefit HealthTrust and its
members.

In these circumstances, HealthTrust negotiated the Agreement with PLT to avoid these

adverse consequences from affirmance of the portion of the Final Order directing the $17.1



million PLT payment. It was conditional and only became operational when the Supreme Court
affirmed the payment obligation that remained in excess of PLT’s ability to pay without
precluding PLT from paying coverage obligations in full. Agreement § C.3. Statement § 17.

The Health Trust Board of Directors approved the Agreement at the Board meeting on
October 28, 2013. The HealthTrust Board considered PLT’s financial condition and concluded
that forcing PLT to default in its coverage obligations and file for bankruptcy would not be in the
interest of HealthTrust or its members because of the additional administration costs and delay in
realizing on PLT’s available assets that would result. Agreement § A.11(d). HealthTrust’s
Board also considered that: (1) the insolvency of PLT (and resulting hardship for PLT members)
would cause reputational harm to HealthTrust because of the two entities’ long association in the
marketplace and because more than half of HealthTrust members are also PLT members; and (2)
because the $17.1 million obligation to HealthTrust would be the cause of PLT’s insolvency —
HealthTrust might wrongfully be viewed as being responsible for the hardships imposed on PLT
members and claimants, which could substantially erode HealthTrust’s goodwill and damage its
business. Id. 9 A.10. The HealthTrust Board concluded that HealthTrust’s realization on the
$17.1 million potential PLT obligation would be maximized by accepting an assignment of
PLT’s assets and liabilities, agreeing to handle the claims of PLT coverage claimants, and
agreeing that those claimants would be the first paid from PLT assets. See id. § 11(f). See
Statement §918-20.

The PLT Board of Directors approved the Agreement at its meeting on October 29, 2013.
The PLT Board recognized that if PLT had to repay the full $17.1 million, it would render PLT
insolvent. Agreement q 9(c). That outcome could lead to bankruptcy, which would result in the

payment of only part of PLT’s coverage obligations, thus causing severe hardship to PLT



members and claimants. Id. § 9(e). The PLT Board concluded that it was in the best interest of
PLT’s members and claimants to reach agreement in advance on how the $17.1 million potential
obligation would be satisfied if the Supreme Court affirmed it. Id. § 9(f). See Statement § 21.

In the Agreement, PLT and HealthTrust agreed that if the Agreement became operational,
PLT would transfer all of its assets and liabilities to HealthTrust (Agreement § D.1); HealthTrust
would accept the assignment of all PLT’s assets and liabilities in full satisfaction of PLT’s
obligations to it under the Final Order, including the repayment (9 D.2); HealthTrust would
manage the runoff of PLT’s coverage obligations, using the assets transferred from PLT and the
existing administrative structure and that to the extent of PL'T’s assets, HealthTrust would give
priority to the payment of PLT’s coverage obligations (] D.3)’; and any transferred assets
remaining after the satisfaction of PLT’s coverage obligations would be the sole property of
HealthTrust (§ D.5). Statement § 22.

The Agreement contains provisions concerning the runoff of PLT’s coverage obligations.
HealthTrust agreed to initially hire the PLT employees until it determined the best staffing option
for on-going operations. Agreement § E.1. It provides that HealthTrust will track and report (in
its financial statements) the operatiﬁg and financial results for its health coverages and the PLT
runoff separately; that the provisions of the Final Order would apply separately to the health
coverage pool and the PLT runoff; and that claim payments for the PLT runoff would not be

included in any calculations of surplus to be retained by HealthTrust. Id. § E.2. Statement § 23.

* For policy renewal offers made prior to the date the Agreement became operational, HealthTrust agreed to honor
the rate structures offered by PLT for business so written or renewed for fiscal years 2015 and 2016. Agreement
§F.2.f. PLT’s independent consulting actuaries, the national actuarial consulting firm Towers Watson, performed
rate level and experience modifier analyses concerning PLT’s 2013/2014 property-liability, workers’ compensation
and unemployment compensation coverages. Based on the Towers Watson indications, the rates and experience
modifiers included in PLT offers made in the fall of 2014 were priced at or above break-even. Statement § 12.
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B. The Runoff of the PLT Coverage Lines, Collection of Assets and Proposed
Distribution to HealthTrust Members.

1. The Agreement has allowed HealthTrust to collect $13.9 million, and
it appears HealthTrust will ultimately realize the full $17.1 million.

The Agreement became operational on January 10, 2014, when the Supreme Court issued
its decision that, among other things, affirmed the $17.1 million repayment obligations. Since
then, HealthTrust has administered the runoff of PLT’s coverage obligations. HealthTrust has
tracked and reported the operational and financial results of the runoff of PLT coverage lines
separately. HealthTrust has realized $13.9 million on the $17.1 million PLT obligation and
stands to realize the full $17.1 million amount of the obligation as described below.

At the time the Agreement was entered, HealthTrust and PLT anticipated that PLT would
be unable to pay the $17.1 million to HealthTrust and meet its coverage obligations. PLT’s
financial statements as of August 31, 2013, reported PLT net assets of $12.2 million.
Accordingly, subject to the costs of administering the runoff of PL'T’s coverage obligations at a
level equal to or less than the reserves established for that purpose, at the time the Agreement
was entered, HealthTrust could reasonably anticipate that it would ultimately realize
approximately the net asset amount of $12.2 million. Statement §24.°

The reserves for incurred coverage obligations reported in PLT’s financial statements
were based on analyses by its independent consulting actuary, the national actuarial firm of
Towers Watson. The claims reserves carried in the August 31, 2013 financial statements
reflected the December 31, 2012 actuarial central estimates provided by Towers Watson as

updated by PLT. Statement 9 26.

® The PLT financial statements available before January 10, 2014 reported similar amounts of net assets. PLT’s
September 30, 2013 financial statements reported net assets of $12.5 million. PLT’s October 31, 2013 financial
statements reported net assets of $12.7 million. The November 30, 2013 financial statements reported net assets of
$12.5 million. See Statement § 24 n. 4.



Towers Watson prepared updated analyses as of August 31, 2013 for PLT and issued
reports late in 2013. The reports reduced Towers Watson’s selected estimates by a total of $3.3
million from the estimates underlying the August 31, 2013 financial statements. Pro forma PLT
financial statements as of December 31, 2013 incorporated the updated Towers Watson reserve
estimates. Those financial statements show total net assets of $15 ,813,101. Statement §q 27-28.

In January 2014, HealthTrust asked Towers Watson to update its estimates of the
incurred obligations for the PLT coverage lines as of January 10, 2014. Towers Watson’s
updated analysis reduced its actuarial central estimates by a total of $1.4 million from the total of
the estimates as of August 31, 2013. HealthTrust prepared a pro forma financial statement for
the runoff of PLT’s coverage lines as of January 31, 2014 using the Towers Watson updated
estimates. The pro forma statement showed total net assets of $18,119,988, which indicates that
there could be a positive net amount of $1,019,988 after the runoff of the PLT coverage
obligations and payment of the full $17.1 million obligation to HealthTrust. Statement f 29-
30.

2. The PLT Board continues to exist and monitor the runoff of the PLT
coverage lines in the interest of PLT members.

The PLT Board of Directors exists to monitor compliance with the Agreement by
HealthTrust. Since January 10, 2014, HealthTrust has provided the PLT Board with information
concerning the runoff of the PLT coverage lines, including the pro forma January 31, 2014
financial statement for the PLT runoff and the Towers Watson analyses as of January 10, 2014.
The PLT Board met to discuss the runoff and those materials on March 4, 2014. Noting that the

PLT risk management pool program had historically maintained a 90% confidence level margin

" That $1 million in potential ultimate net assets is significantly less than the 90% confidence level margin of
$4,402,000 calculated by Towers Watson as of January 10, 2014. PLT historically reflected a 90% confidence level
margin in its net assets as reported in its financial statements. The $1,019,988 net position corresponds to a
confidence level margin of 68% as calculated by Towers Watson. Statement 9 31.
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and that the approximately $1 million in potential ultimate net assets (after satisfaction of all
obligations including the $17.1 million to HealthTrust) was significantly below that level, the
PLT Board concluded that it was not in the interest of PLT members to seek to terminate or
‘rescind the Agreement. The PLT Board concluded that PLT could not operate as a viable pooled
risk management program with such thin potential net assets. Statement 9 32-34.
3. The HealthTrust Board has authorized an initial distribution of

$13.9 million to HealthTrust members, subject to the consent or

expressed non-objection of the Secretary.

At its meeting on April 1, 2014, the HealthTrust Board of Directors voted to approve a
distribution of $13.9 million by HealthTrust from the assets transferred by PLT as soon as
possible after June 30, 2014, proportionally to the then existing HealthTrust members with
medical and dental coverage, subject to the advance approval or expressed non-objection of the
Secretary.® The HealthTrust Board decided to authorize the $13.9 million initial distribution
after giving consideration to (1) the Towers Watson reports as of August 31,2013 and
January 10, 2014; (2) the PLT Board’s practice of maintaining a 90% confidence level margin;
and (3) the significant changes in estimates of PLT coverage line incurred obligations that have
taken place over the past several months. The HealthTrust Board will make decisions
concerning further distributions after it receives updated Towers Watson reserve analyses for the
close of the current fiscal year, June 30, 2014. Statement g 35.

ARGUMENT

The BSR’s “Motion for Entry of Default Order” alleges three violations. See Motion

99 23-25. The BSR contends that:

8 HealthTrust requested the Secretary’s consent or expressed non-objection to the $13.9 million distribution to
HealthTrust members on April 8, 2014. To date, the Secretary has declined to consent or express no objection to the
distribution. Statement § 36.
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(1) The Settlement Agreement allegedly served “to extinguish the $17.1 million debt
owed by PLT to HT” and allegedly violates the requirements of Paragraphs 13
and 14 of the Final Order “requiring the return of the $17.1 million unlawful
subsidy” (Motion § 24);

(2)  The Settlement Agreement and the transfers under it allegedly violate Paragraph 1
of the Final Order as “both the property-liability lines and the health trust lines are
now subject to a single [allegedly] conflicted board of directors and a single set of
bylaws” (Motion § 23); and

3) The Settlement Agreement was entered without “resolution[s] or consents” by the
PLT and HT members that the BSR alleges were “required under RSA 5-B:3”
(Motion 9 23).

The BSR asserts that PLT and HealthTrust are “in default of the requirements of the [Final
Order], and in particular those portions that require Respondents to re-organize with separate
boards and bylaws and to repay $17.1 million.” Motion § 25. The Presiding Officer should
grant summary judgment to HealthTrust against the BSR on each of these contentions.
I THE AGREEMENT DID NOT EXTINGUISH OR AVOID COMPLIANCE
WITH THE $17.1 MILLION PLT REPAYMENT OBLIGATION;
INSTEAD, IT IS A WORKOUT AGREEMENT THAT RESPECTS THE
OBLIGATION AND UNDER WHICH HEALTHTRUST NOW STANDS
TO COLLECT THE ENTIRE AMOUNT.
The BSR contends that the Agreement violated the requirements of Paragraph 13 of the
Final Order, which provided that PLT “shall re-pay the $17.1 million subsidy” to HealthTrust
“no later than December 1,2013. Motion 9 24. The BSR characterizes the Agreement as
representing a “compromise or forgiveness” of the obligation by HealthTrust that improperly
“extinguishes” it. Motion 9 18, 24. The characterization disregards the fact that PLT would
have been insolvent absent the Agreement. The Agreement did not avoid compliance with the

$17.1 million payment obligation. It complies with that obligation by maximizing HealthTrust’s

return.

? The Supreme Court stayed this part of the Final Order pending its decision by Order entered October 23, 2013.
12



The BSR’s motion ignores the economic reality faced by PLT and HealthTrust in the
summer and fall of 2013: PLT’s financial statements showed that PLT could not both meet its
coverage obligations and pay the $17.1 million if the Supreme Court affirmed the repayment
obligation. The Agreement is a commercially responsible means to address the situation by
maximizing HealthTrust’s return on PL'T’s obligation while eliminating the harm that would
have resulted from PLT’s sudden insolvency and a resulting bankruptcy proceeding. In fact, in
light of favorable development in claims and reserves estimates for the PLT coverage lines, it
now appears that HealthTrust will realize the full $17.1 million from PLT’s transferred assets.

Contrary to the BSR’s assertions, the Agreement did not “compromise” or “extinguish”
PLT’s obligation. PLT turned over everything it had to HealthTrust in satisfaction of the
obligation, and the Agreement does not limit HealthTrust’s ability to collect in the event PLT’s
assets prove sufficient to pay all of its obligations. Agreement §D. The legally erroneous
assumption underlying the BSR’s position is that the order requires HealthTrust to insist that
PLT pay $17.1 million immediately even if PLT lacks the means to do so. When a debtor has an
obligation that renders it insolvent, the debtor must either reach an agreement with its creditor(s)
or cease making payments and seek bankruptcy protection. PLT could not simply pay one
creditor (HealthTrust) to the detriment of others (coverage claimants) without exposing its board
and creating claims for preferential transfers. See Kapela, 649 F.2d at 890; Felt, 371 B.R. at 611;
11 U.S.C. § 547 (avoidable preference actions); 11 U.S.C. § 548 (fraudulent transfer actions); 11
U.S.C. § 544(b) (fraudulent transfer actions applying state law such as the New Hampshire
Uniform Fraudulent Transfer Act, RSA 545-A). In a bankruptcy, general creditor claims such as
PLT’s obligations to HealthTrust and PLT’s coverage obligations would share in PLT’s assets

after payment of priority claims. See 11 U.S.C. § 507.
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It was plain that the repayment obligation, if upheld, would render PLT insolvent so that
PLT could not immediately pay — and HealthTrust could not immediately receive — the $17.1
million. PLT would not be able to pay HealthTrust in full, any payment would be delayed due to
a PLT bankruptcy proceeding, the costs of such a proceeding would reduce the assets ultimately
available to pay creditors including HealthTrust, payments on PLT’s coverage obligations would
be interrupted and coverage obligations (other than those secured by the workers’ compensation
special deposit) would not be met in full. These realities would cause economic harm to
HealthTrust members and damage HealthTrust’s reputation and business.

In these circumstances, HealthTrust negotiated the Agreement with PLT to maximize its
ultimate collection of the $17.1 million obligation. The Agreement does not “compromise” or
“forgive” the obligation. Instead, HealthTrust receives everything that PLT had (all of PLT’s
assets). Agreement J D.1. Furthermore, HealthTrust is to administer the runoff of PLT’s
coverage obligations, which allows HealthTrust to see that the runoff is conducted efficiently to
permit the maximum return to HealthTrust on its claim and to determine when transferred assets
should be distributed to HealthTrust members. Agreement §D.3. Any other party that
administered the runoff for PL'T would charge more than cost, which would reduce the assets
available to Health Trust. While HealthTrust acknowledges that the Agreement is in full
satisfaction of the Final Order obligation (Agreement ] D.2, D.5), there is no forgiveness

because PLT has nothing more to give.

The only respect in which the Agreement could arguably be viewed as giving up a
potential right is the provision according priority to payment of PLT’s coverage obligations from
the transferred assets. Agreement § D.3. However, insisting on a PLT bankruptcy so that PLT

would not pay coverage obligations in full would have increased the costs of PLT’s runoff and
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delayed payments. Under the Agreement, HealthTrust is to manage the runoff of PLT’s
coverage obligations. HealthTrust will incur only the actual cost, which will increase the benefit
of the $17.1 million obligation to HealthTrust. In a bankruptcy, a third-party unfamiliar with the
PLT coverage and claims would likely be engaged, the cost of any such administrator would
include a profit margin, and the proceeding itself would entail administrative expense. Having
HealthTrust administer the runoff avoids these increased costs and maximizes the assets.

As manager under the Agreement, HealthTrust can determine when during the runoff it is
appropriate to distribute PLT assets to HealthTrust members. In a PLT bankruptcy, the
bankruptcy court would determine whc?n amounts can be paid out to creditors, including
HealthTrust. Only at that time would amounts be available to be considered as part of the
determination of HealthTrust member distributions. Thus, the Agreement does not delay
payments to HealthTrust members in accordance with Paragraph 14 of the Final Order. Instead,
it gives HealthTrust control over the timing of payments to HealthTrust and its members. As
favorable events since January 10, 2014 have demonstrated, the Agreement clearly advantaged
HealthTrust and its members compared with a PLT bankruptcy or receivership proceeding.

The absence of any “compromise”, “forgiveness” or “extinguishment” of PLT’s $17.1
million obligation is shown by subsequent events. As described above, Towers Watson’s
updated estimates of claims reserves and favorable operating results now indicate that PLT’s
assets should be sufficient to pay its coverage obligations and the $17.1 million. If so,
HealthTrust will receive the full $17.1 million amount. If the Agreement had “compromised” or
“extinguished” the obligation, then HealthTrust would not ultimately receive the full amount.

The Agreement mimicked the result in an insolvency proceeding, although without the

expense of such a proceeding. In a liquidation, obligations are not extinguished. Instead, the
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liabilities are recognized, but they are only paid to the extent assets allow. Cf. 11 U.S.C. § 726
(priorities of distribution in bankruptcy); RSA 402-C:44 (priorities in insurer liquidation). Here,
PLT was liable for the entire $17.1 million obligation but was not able to immediately pay the
full amount, so HealthTrust “settled” for all that PLT had. However, in the event that PLT’s
assets turn out to exceed its liabilities, HealthTrust will be paid in full. The situation under the
Agreement is therefore more advantageous to HealthTrust than a bankruptcy because the
HealthTrust Board has the ability to determine when PLT assets may be distributed to
HealthTrust members. The Board has exercised that authority in determining that $13.9 million
may be distributed in short order (upon the Secretary’s approval or non-objection).

IL. THE AGREEMENT DOES NOT VIOLATE THE FINAL ORDER
REQUIREMENTS CONCERNING ORGANIZATION OF RISK POOL
PROGRAMS.

The BSR’s Motion conflates two separate issues in its argument that HealthTrust has
violated the governance aspects of the Final Order, namely: (1) whether the reorganization in
November 2012 complied with paragraph 1 of the Final Order; and (2) whether the Agreement
violates the governance principles set forth in the Final Order. The distinction between these two
issues is important because the timely reorganization required by paragraph 1 was, by the terms
of the Final Order, enforced by the “automatic” corporate death penalty set forth in paragraph 2.
See Final Order p. 73 94 1, 2. The required reorganization was made in 2012 as recognized by
the BSR and the Supreme Court, so the first issue has already been determined and further
consideration is barred by res judicata.

By contrast, the question whether the Agreement violates the Final Order is a new one

that depends upon subsequent facts. That question is not precluded by res judicata. However, as

anew and separate issue, it is not subject to any automatic penalty under paragraph 2. Instead, if
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there were a violation (which HealthTrust denies), the Presiding Officer would need to consider
all the circumstances and determine what, if any, penalty is appropriate. The BSR’s efforts to
frame this matter as a “default” are an attempt to avoid consideration of the facts and
circumstances bearing upon the proper determination of these issues.
A. The BSR’S Claim of “Default” by Failure to Reorganize Lacks Merit
Because the Required Reorganization Was Made and the Claim Is
Barred By Res Judicata.

The BSR claims that HealthTrust and PLT are in “default” of the Final Order’s
requirement that “[n]o later than 90 days from the date of this Order Local Government Center
shall organize its two pooled management programs into a form that provides each program with
an independent board and its own set of written bylaws.” Final Order p. 73 § 1. See Motion
925. The Final Order also provided that “[f]ailing timely reorganization as ordered above in § 1,
the LGC, Inc., is deemed to continue in violation of RSA 5-B and this order . ..and shall . ... be
penalized by forfeiture of the statutory exemption from the State’s insurance laws and of the
exemption from state taxation . . ..” Final Order p. 73, 9 2. The plain meaning of these
provisions is that the then-Respondent entities had to reorganize the property-liability and health
programs into a structure where each had an independent board and its own bylaws within 90
days of August 16, 2012 or face the specified penalty. They did so. There was no default in the
“timely reorganization” ordered by these provisions because LGC, Inc. reorganized as required.
The penalty paragraph thus no longer has any application.

The meaning of the Final Order must be determined from the order itself. See In re
Salesky, 157 N.H. 698, 703 (2008) (“In construing a court order, we look to the plain meaning of

the words used in the document.”); Edwards v. RAL Automotive Group, Inc., 156 N.H. 700, 705

(2008) (“Neither what the parties thought the judge meant nor what the judge thought he or she
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meant, after the time for appeal has passed, is of any relevance. What the decree, as it became
final, means as a matter of law as determined from the four corners of the decree is what is

relevant.”) (quoting Universal Assurors Life v. Hohnstein, 500 N.W.2d 811, 814 (Neb. 1993)).

Further, the Final Order must be construed in light of the issues before the Presiding Officer.
See Salesky, 157 N.H. at 703 (“As a general matter, a court decree or judgment is to be
construed with reference to the issues it was meant to decide.”).

The Final Order does not address a contractual workout and runoff arrangement like the
Agreement. It addresses the unique issues presented by the LGC, Inc. governance structure. At
the time of the Final Order, the two programs were LLCs'® that were controlled by LGC, Inc., as
part of a “conglomerate” or “parent/subsidiary” structure, and neither LLC had a board of
directors or bylaws. See Final Order at 12-13, 15, 19-20. As discussed in greater detail below,
the Presiding Officer found conflicts within that structure and held that it violated the
requirements of RSA 5-B:5, I(b) and (e), such that the corrective action of paragraph 1 was
required and, if it was not timely taken, the sanction of paragraph 2 should follow.

The then-Respondents timely reorganized as required by the Final Order. As the BSR
acknowledges, LGC, Inc., took timely action to comply with Paragraph 1 by appointing separate
boards for the two existing LLCs and having them adopt separate bylaws: “[I]n November 2012,
Local Government Center HealthTrust, LLC (‘LGCHT’) and Local Government Center
Property-Liability Trust, LLC (‘LGCPLT") adopted separate Bylaws and appointed a separate
Board of Managers.” Motion § 11. Statement § 2. Indeed, BSR attorneys testified that
paragraph 1 of the Final Order had been complied with in testimony before the legislative

Committee to Review the Hearing Officer’s Report with Regard to the New Hampshire Local

19 Under RSA 5-B, the program and the legal entity embodying it are congruent: “Each program shall: (a) Exist as a
legal entity organized under New Hampshire law . . ..” RSA 5-B:5, I (emphasis added).
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Government Center on August 21, 2013. Statement § 3. It is thus undisputed that the
Respondents timely complied with paragraph 1 of the Final Order.!" Accordingly, paragraph 2
became moot in November of 2012. By its terms that paragraph was to compel particular action
by a particular time. It has no application to subsequent events not contemplated at the time it
was issued.'?

Mofeover, challenges to timely compliance with paragraph 1 of the Final Order are
barred by the doctrine of res judicata. The Respondents included the reorganizatién ?equirement
as an issue in their Appeal by Petition pp. 4, 15, and the Supreme Court accepted the appeal. In
their brief, Respondents advised the Court that they had “since complied with these provisions
and take[] no further appeal from those portions of the Order.” Appellants’ Brief, p. 11 n. 9.

The BSR did not dispute or challenge the Respondents’ position that they had complied with the
Final Order’s directive to timely reorganize the risk management pool programs. In its decision,
the Supreme Court began its discussion of the specific remedies required By the Final Order with
the reorganization requirement: “To remedy the violations of RSA 5-B:5, I(b) and (e), the
presiding officer ordered LGC to reorganize HealthTrust and P-L Trust ‘into a form that provides

292

each program with an independent board and its own set of written bylaws.”” Appeal of Local

Government Center, slip op. at 10. The Court then stated: “The respondents complied with this

1 On September 1, 2013, as part of a reorganization, LGCHT and LGCPLT assigned their respective assets and
liabilities to HealthTrust and PLT, each of which had its own set of bylaws and its own board of directors. The
propriety of aspects of this reorganization is being litigated before the superior court in New Hampshire Municipal
Ass’n, Inc. et al. v. State of New Hampshire Dep’t of State et al., No 217-2013-CV-00511 (Merrimack Super. Ct.).
HealthTrust and PLT each continue to have an independent board and its own set of bylaws. Statement 4.

"2 HealthTrust disputes that the penalty set forth in paragraph 2 was proper. Among other things, the statute
authorizes specified relief in RSA 5-B:4-a, I(b), V, VI, and VII. Nowhere does the chapter authorize the corporate
“death penalty.” The BSR appears to assume that the Secretary has licensing authority (that is, the ability to revoke
a regulated entity’s ability to do business). However, the Legislature did not grant that authority to the Secretary as
it has to other agencies (such as the Insurance Department, see RSA 402:10, RSA 401-B:12). In the absence of
legislation, the agency cannot confer such power on itself. See Appeal of Somersworth School Dist., 142 N.H. 837,
841 (1998). These issues were not addressed on appeal, as the reorganization issue — and thus the related penalty
question (Appeal by Petition pp. 5, 19) — became moot. See Appeal of Local Government Center, slip op. at 10.
The determination in paragraph 2 of the Final Order thus has no preclusive effect. See Restatement (Second) of
Judgments § 28, comment a (1982).
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portion of the presiding officer’s decision in the fall 0f2013.” " Id. The question of compliance
with paragraph 1 was thus actually decided in the appeal.

The Supreme Court’s decision precludes further consideration of the issue pursuant to the
doctrine of res judicata because:

Res judicata precludes the litigation in a later case of matters actually decided, and
matters that could have been litigated, in an earlier action between the same parties for
the same cause of action. The doctrine applies when three elements are met: (1) the
parties must be the same or in privity with one another; (2) the same cause of action must
be before the court in both instances; and (3) a final judgment on the merits must have
been rendered in the first action.

Kalil v. Town of Drummer ZBA, 159 N.H. 725, 730 (2010) (citing Sleeper v. Hoban Family

Partnership, 157 N.H. 530, 533 (2008)). The elements of res judicata are met. There is an
identity of parties; the same cause of action was before the Supreme Court; and the Supreme
Court rendered a judgment on the merits. Consequently, the BSR cannot now contend that the
Respondents did not timely reorganize as required by paragraph 1.
B. The Agreement Does Not Violate Statutory or Final Order
Requirements Concerning the Organization of Pooled Risk
Management Programs.

The BSR contends that the Agreement violates the Final Order because “both the

property-liability lines and the health trust lines are now subject to a single conflicted board of

directors and a single set of bylaws.” Motion § 23 (emphasis added). The BSR’s argument
erroneously assumes that HealthTrust acquired or merged PLT out of existence. However, the
Agreement was a work-out of a debt due under which HealthTrust is administering the runoff of
the PLT coverage lines in exchange for the assignment of PLT’s assets. PLT continues to exist
and its Board of Directors monitors the runoff. BSR’s argument also ignores the statutory

authorization for a program to offer multiple coverages, and it misconstrues the Final Order.

13 As noted above, that reorganization actually occurred in November 2012,
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1. PLT and HealthTrust continue to exist with separate boards of
directors and bylaws.

The BSR’s argument that the property-liability lines and health lines are now governed
by a single board rests on an erroneous premise. It incorrectly assumes that PLT and its Board
somehow ceased to exist when the Agreement became operational. However, the Agreement
only provided for a transfer of assets and liabilities to address the $17.1 million obligation, with
HealthTrust to administer the runoff of the PLT coverage obligations. Agreement { D.1, E. It
did not merge PLT into HealthTrust or eliminate PLT’s Board or bylaws. The Agreement
contemplates their continued existence and provides for HealthTrust to track the operational and
financial results for the PLT runoff separately. Id. § E.2.

The PLT Board continues to exist and to monitor the runoff of the PLT coverage lines.
Statement 9 33. HealthTrust has provided financial and operational information concerning the
runoff to the PLT Board, and the Board has acted with respect to it. For example, on March 4,
2014, the PLT Board met to discuss Towers Watson’s updated reserve analyses as of January 10,
2014 and the pro forma financial statements for the runoff. Notwithstanding those favorable
results, the PLT Board of Directors decided not to seek to rescind or terminate the Agreement.
Id. 9 34. The PLT members are thus not being “deprived” of separate governance by the PLT
Board. The PLT Board remains focused on the interests of PLT members. The PLT Board
established the coverages offered to PLT members and the terms and the pricing of those
coverages before the Agreement became operational. Id. § 11. Since that time, the PLT Board

has monitored the runoff of the PLT coverage obligations."

1 The Agreement made clear that claim payments for the PLT runoff will not be included in the calculation of
surplus to be retained by HealthTrust, Agreement 9 E.2, so that the interests of HealthTrust members in surplus and
distributions pursuant to RSA 5-B:5, I(c) will not be “diluted” by HealthTrust’s administration of the PLT runoff.
Also, HealthTrust — not PLT — members are entitled to any assets not needed to fund PLT coverage obligations.
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2. If the Agreement is deemed to combine property-liability and
health coverages in one program, that is allowed by statute.

Even assuming the Agreement effected the combination of the health coverages and the
runoff of the property-liability coverages in one program, that does not violate RSA 5-B or the
Final Order. Property, casualty and health lines may be combined in the same program. The
principles of statutory interpretation applicable to RSA 5-B:3 are well established:

[The courts] first look to the language of the statute itself, and, if possible, construe that
language according to its plain and ordinary meaning. [The courts] interpret legislative
intent from the statute as written and will not consider what the legislature might have
said or add language that the legislature did not see fit to include. [They] construe all
parts of a statute together to effectuate its overall purpose and avoid an absurd or unjust
result. Moreover, [they] do not consider words and phrases in isolation, but rather within
the context of the statute of a whole. This enables [the courts] to better discern the
legislature’s intent and to interpret statutory language in light of the policy or purpose
sought to be advanced by the statutory scheme.

Appeal of Local Government Center, slip op. at 12 (citing State Employees’ Assoc. of N.H. v.

State of N.H., 161 N.H. 730, 738-39 (2011)). Under the plain meaning of the statute, HealthTrust
may properly provide health, property and casualty lines.

The statute expressly authorizes pooled risk management programs to provide “any or
all” of the listed coverages, including propetty, casualty, health and life. RSA 5-B:3, IIl and III
(@), (b), (), (g). “Pooled risk management programs established for the benefit of political
subdivisions may provide any or all of the following coverages . ...” RSA 5-B:3, Il (emphasis
added). The enumerated coverages include “Casualty” (“including general and professional
liability [and] workers’ compensation and employer’s liability™); “Property”; “Hospital,
medical, surgical or dental benefits for employees and their dependents”; and “Life, income

maintenance, accidental death and dismemberment, vision loss or impairment, or legal benefits

for employees and their dependents.” RSA 5-B:3, 111, (a), (b), (f), (g).
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The plain meaning of the statute thus authorizes one pooled risk management program to
provide multiple coverages (“any or all” of the listed coverages). Any other reading would
render the words “or all” superfluous, contrary to the established principles of statutory

construction. See, ¢.g., Winnacunnet Coop. Sch. Dist. v. Town of Seabrook, 148 N.H. 519, 525-

26 (2002) (Courts “must give effect to all words in a statute and presume that the legislature did
not enact superfluous or redundant words.”). Where the statute expressly allows a program to
offer multiple coverages, it does not preclude HealthTrust’s determination that it could most
effectively collect the obligation owed by PLT by accepting the transfer of PLT’s assets and its
property and casualty obligations.

3. The Final Order also allows the combination of multiple
coverage lines in one program,

Consistent with RSA 5-B:3, 111, the Final Order did not prohibit having property liability
“lines” and health “lines” in the same program. The meaning of the Final Order must be
determined from the order itself, based on its plain meaning construed with reference to the
issues before the Presiding Officer at the time. See Salesky, 157 N.H. at 702-703. “Neither what
the parties thought the judge meant nor what the judge thought he or she meant, after the time for
appeal has passed, is of any relevance.” Edwards, 156 N.H. at 705. The Final Order does not
bar having property-liability and health lines in the same program, and the Agreement does not
violate the Final Oder.

As an initial matter, paragraph 1 of the Final Order says nothing about coverage “lines.”
It requires that “each program” have its own independent board and written bylaws. As noted
above, PLT and HealthTrust each continue to have their own independent boards and bylaws.

The BSR’s position confuses coverage lines with risk pool programs. The two are distinct. See
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RSA 5-B:5, I(a) (a “program” is to exist as a “legal entity”); RSA 5-B:3, IlI (a program may
provide “any or all” of the enumerated coverages).

The BSR’s argument that the HealthTrust board is “conflicted” like the old LGC board
when a program includes multiple lines of coverage rests on an incorrect interpretation of the
Final Order. The Final Order unmistakably disapproved of boards with conflicted duties, but the
plain meaning of the Final Order, especially when construed in light of the issues before the
Presiding Officer at the time, does not concern coverage lines. The conflicts at issue in the Final

Order involved a single board with duties respecting various entities (including RSA 5-B

programs) that were part of a “conglomerate.” See Appeal of Local Government Center, slip op.
at 6. The present structure does not have those flaws.
In the Final Order, the Presiding Officer found that:

LGC, Inc. and its entities, decided that they were going to operate in a manner that would
allow the LGC, Inc., board of directors to have complete control and dominion, by fiat,
over what had been separately governed RSA 5-B pooled risk programs. ... Unable to
legally merge each corporation with a corresponding limited liability company the LGC,
Inc. simply arranged to eliminate the board that had been separately governing each
pooled risk program. . . . [emphasis added]

Final Order at 15. The Presiding Officer held that this “parent/subsidiary” approach under which
there was no separate board for each program resulted in conflicting responsibilities:
The single board of directors . . . thereafter would be charged with simultaneously
fulfilling the varying attendant obligations due to the participating members of the health
trust and property liability trust as a qualifying RSA 5-B governing board, with those
participants of a separately created workers compensation trust; participating owners of
real estate interests; and participating members with legislative or lobbying interests.
Final Order at 15 (footnote omitted). The Presiding Officer later reiterated the conflicting
interests presented by centralizing governance in the parent’s board:
(1) the operation, maintenance, and control of real estate interests of LGC Real Estate,

Inc., placing the board in the position of both landlord and tenant; (2) the operation,
maintenance and implementation of legislative advocacy and lobbying efforts and the
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information, legal advice, training and general support programs of the NHMA, Inc.
placing the board in the position of advocate for the approximately one third of the state’s
municipalities participating in the workers compensation trust or the approximately two
thirds of the municipalities who do not participate; and (3) the operation, maintenance
and financial success of not a single, but three competing pooled risk management
programs absorbed as subsidiaries, placing the board in the position of both borrower and
lender.
Final Order at 21-22."° The Presiding Officer also observed that “[tJhe duty of care . . . that was
previously exclusive to trust members . . . faced competition with members of other LGC entities
in existence and potentially additional LGC entities that may be added to the LGC
conglomerate” and that duties of loyalty and fiduciary duties were “muddled,” not least because
LGC took the position that fiduciary duties “flowed “up’ to the parent.” Final Order at 19.

In sum, the conflicts that required the reorganization of the programs into a form that
provided each program with an independent board and bylaws were conflicts among the entities
within the conglomerate, in particular, conflicts due to the parent’s board running two separate
pooled risk management programs which lacked separate boards and bylaws. The Final Order
did not address any “conflicts” among lines of coverage within a single program or single entity.

This point is confirmed by the Presiding Officer’s implicit recognition that a program
may add coverage lines, including a former program. The Final Order notes at several points

that, as of 2007, PLT included both the former property-liability and workers’ compensation

programs. Final Order at 13 & n. 14, 23, 41 n. 28. See Appeal of Local Government Centef, slip

op. at 4, 10-11. However, the Final Order did not hold that joinder of the property-liability and
workers’ compensation lines (and formerly separate programs) in one program was improper or

require that those coverages be separated in independent corporate entities or direct that they

!> While the Final Order found that initially there were three separate pooled risk management programs, it held that
in 2012 (after two of the original three were combined into one legal entity in 2007) there were only two separate
pooled risk programs and that each of the two programs, not the original three, required separate boards and separate
bylaws pursuant to RSA 5-B.
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have separate boards of directors or separate bylaws. Since the Final Order did not identify any
perceived conflicts based on having multiple coverage lines within a single program, the
Agreement — even if viewed as consolidating coverages in HealthTrust — does not violate or
nullify the Final Order.

II. THE AGREEMENT DID NOT REQUIRE A RESOLUTION OR
CONSENT OF HEALTHTRUST MEMBERS.

The BSR finally contends that some resolution or consent by HealthTrust members
approving the Agreement was required under RSA 5-B:3. Motion 9 20, 23. However, that
statute concerns the initial establishment of pooled risk management programs, and it does not
provide for subsequent member consents or resolutions. The statute lacks any language that
requires member consents or resolutions to approve an agreement concerning collection of a
debt, which is the purpose of the Agreement. The Agreement was entered in the event that the
Supreme Court held that PLT owed $17.1 million in order to maximize the amount payable to
HealthTrust. Nothing in RSA 5-B:3 requires member approval of such an agreement to work-
out the payment of a substantial debt to Health Trust.'®

TherBSR apparently contends that resolutions or consents are required because, as part of
its effort to maximize recovery, HealthTrust agreed to accept a transfer of the “assets, liabilities
and operations of property, casualty and workers compensation lines.” Motion § 20. Even if the
BSR’s assertion that PLT’s “coverage lines” had become HealthTrust “coverage lines” under
RSA 5-B was correct (which it is not), nothing in the statute provides for member approval if the
lines of coverage handled by a program are expanded. As discussed above, RSA 5-B:3, III
expressly authorizes a pooled risk management program to provide varied lines of coverage;

such programs “may provide any or all” of a list of coverages, including property, casualty and

16 Similarly, nothing in the statute or Final Order requires prior approval of such an agreement by the BSR.
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health lines. There is no language in RSA 5-B:3, I, however, that requires or provides for
member approval in the event that a program changes its coverage lines.

Construed according to its plain and ordinary meaning, RSA 5-B:3, I does not provide for
any process of member approval (either by resolution or consent) for changes or additions to a
program. The first two sentences of the statute authorize a political subdivision (“by resolution
of its governing body™) to enter into agreements to obtain insurance and authorize such
agreements to provide for pooling of risks and expenses.'” The third sentence allows two or
more political subdivisions to “form” an association or “affirm” an existing association.® The
term “affirm” reflects the existence of s;ch associations before the 1987 enactment of RSA 5-B
by 1987 Laws 329:1. See Final Order at 7-9. The statute concerns the initial formation of
programs or the affirmance of programs existing in 1987. It does not provide for member
approval of program changes such as the addition of coverage lines.

The BSR’s interpretation of this provision to require member approval of coverage line

changes would “add language that the legislature did not see fit to include,” contrary to the

principles of statutory interpretation. Appeal of Local Government Center, slip op. at 12 (citing

State Employees’ Assoc. of N.H. v. State of N.H., 161 N.H. 730, 738 (2011)). The Legislature

could have conferred such an approval requirement, but it did not. Cf. Babiarz v. Town of

Grafton, 155 N.H. 757, 759 (2007) (The legislature “could easily have conferred” a right to

17« political subdivision, by resolution of its governing body, may establish and enter into agreements for
obtaining or implementing insurance by self-insurance; for obtaining insurance from any insurer authorized to
transact business in this state as an admitted or surplus lines carrier; or for obtaining insurance secured in accordance
with any method provided by law. Agreement made pursuant to this paragraph may provide for pooling of seif-
insurance reserves, risks, claims and losses, and of administrative services and expenses associated with them
among political subdivisions.” RSA 5-B:3, 1, first two sentences.

18 «To accomplish the purposes of this chapter, 2 or more political subdivisions may form an association under the
laws of this state or affirm an existing association so formed to develop and administer a risk management program
having as it purposes reducing the risk of its members; safety engineering; distributing, sharing and pooling risks;
acquiring insurance, excess loss insurance, or reinsurance; and processing, paying and defending claims against the
members of such association.” RSA 5-B:3, I, third sentence.
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challenge a recount on various groups but did not). Accordingly, there is no requirement that the

Agreement be approved by resolution or consent of HealthTrust members.

CONCLUSION
For the foregoing reasons, the Presiding Officer should grant summary judgment to
HealthTrust denying the BSR’s Motion in its entirety.
Respectfully submitted,
HEALTHTRUST, INC.
By Its Attorneys,

Dated: May 9, 2014 _/s/ Michael D. Ramsdell
Michael D. Ramsdell (NH Bar #2096)
Ramsdell Law Firm, P.L.L.C.
46 South Main Street
Concord, NH 03301
(603) 856-7536
mramsdell@ramsdelllawfirm.com

/s/ David I. Frydman
David I. Frydman (NH Bar #9314)
General Counsel
HealthTrust, Inc.
25 Triangle Park Drive
P.O. Box 617
Concord, NH 03302-0617
603-230-3373
dfrydman@healthtrustnh.org

CERTIFICATE OF SERVICE

I certify that I have forwarded copies of this pleading to counsel of record via email.

/s/ Michael D. Ramsdell
Michael D. Ramsdell

19 In this situation, HealthTrust members incur no real financial risk for PLT runoff obligations (based on Towers
Watson’s claims reserve studies) or renewal obligations (based on Towers Watson’s pricing recommendations), and
HealthTrust is entitled to any “surplus” funds from the transferred amounts. See Statement 9 12, 24, 30.
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Kapela v. Newman, 649 F.2d 887 (1981)

24 C.B.C. 297, 7 Bankr.Ct.Dec. 1261, Bankr. L. Rep. P 68,072

649 F.2d 887
United States Court of Appeals,
First Circuit.

Paul F. KAPELA et al., Defendants, Appellants,
V.
Samuel NEWMAN, Plaintiff, Appellee.

No. 80-1737. | Argued April 10,
1981. | Decided May 22, 1981.

Appea was taken from a judgment of the United States
District Court for the District of Massachusetts, Robert E.
Keeton, J.,, holding that a voidable preference was created
under the Bankruptcy Act. The Court of Appeals, Breyer,
Circuit Judge, held that a guarantor does not receive a
preference when a debtor uses a corporate asset to reduce the
size of acreditor'sloan, provided the asset is onein which the
creditor held a perfected security interest and is not available
to general creditors, and fact that asset involved consists of a
debt that guarantor owes corporation makes no difference.

Reversed.

West Headnotes (7)

[1] Bankruptcy
&= Preferences
The preference section of the Bankruptcy Act
imposes obligations upon a debtor to treat its
creditors fairly once the threat of impending
bankruptcy becomes apparent. Bankr.Act, 8
60(a), 11 U.S.C.A. 8§ 96(a).

Cases that cite this headnote

[2] Bankruptcy
¢~ Effect to Give More Than Under
Bankruptcy Distribution

Bankruptcy
&= Transfersto Secured Creditors; Lien
Enforcement

The detailed provisions of the Bankruptcy Act
are written to prevent preferences as among
creditors of the same class, while normally

Mext

(3]

(4]

(5]

allowing secured creditors to obtain, and realize
upon, their collateral. Bankr.Act, § 60(a), 11
U.S.C.A. §96(a).

Cases that cite this headnote

Bankruptcy
&= Creation of Lien or Security Interest

While conflicts can develop between provision
of the Bankruptcy Act governing preferencesand
provision of Uniform Commercial Code relating
to secured transactions, as when a lender takes
a secured interest in after-acquired receivables
which do not come into existence until just
prior to a bankruptcy, it isimportant to interpret
the two provisions in a way that minimizes
such conflicts and harmonizes the policies that
underline them. Bankr.Act, § 60(a), 11 U.S.C.A.
§ 96(a); U.C.C. § 9-101 et seq.

3 Cases that cite this headnote

Bankruptcy
o= Transfersto Secured Creditors; Lien
Enforcement

Corporate  shareholder, who guaranteed
repayment of corporation's basic loan from bank
and, just before corporation went bankrupt, paid
a sum of money to bank which he claimed at
one and the same time reduced his obligation as
guarantor of the basic loan as well as the debt
which he himself owed to the corporation, adebt
inwhichthe bank had asecured interest aspartial
collateral for the basic loan, did not receive a
voidable preference under the Bankruptcy Act,
where the payment was not a transfer of the
bankrupt's property, the transfer of the note,
while atransfer of abankrupt's property, was not
atransfer for antecedent debt, and the transfers,
whether taken separately or together, did not
diminish the bankrupt's estate available to other
comparable creditors. Bankr.Act, § 60(a), 11
U.S.C.A. 8§ 96(a).
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&= Transfersto Secured Creditors; Lien
Enforcement

Realization upon a note legitimately held as
collateral by asecured creditor should not create
a preference in favor of the guarantor of the
creditor's basic loan when it would not create a
preferenceinthefavor of thecreditor. Bankr.Act,
§60(a), 11 U.S.C.A. 8§ 96(a).

1 Cases that cite this headnote

[6] Bankruptcy
&= Elements and Exceptions
Bankruptcy
&= Transfersto Secured Creditors; Lien
Enforcement

When the bankrupt debtor's assets aretransferred
to the basic loan creditor, the transfer creates a
preference in the basic loan guarantor, provided
that the creditor did not have a previousy
secured interest in those assets and all other
preference conditions are met; the result is just
the opposite if the creditor of the basic loan
previously had a secured interest in the assets
that weretransferred, for then thetransfer did not
significantly affect other creditors. Bankr.Act, 8§
60(a), 11 U.S.C.A. 8§ 96(a).

2 Cases that cite this headnote

[7] Bankruptcy
&= Transfersto Secured Creditors; Lien
Enforcement

A guarantor does not receive a preference when
adebtor uses a corporate asset to reduce the size
of a creditor's loan, provided the asset is one
in which the creditor held a perfected security
interest and is not available to general creditors,
and fact that asset involved consists of adebt that
guarantor owes corporation makes no difference.
Bankr.Act, § 60(a), 11 U.S.C.A. § 96(a).

8 Cases that cite this headnote
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*888 Kenneth A. Sweder, Boston, Mass., with whom Siri F.
Boreske, and Kaye, Fialkow, Richmond & Rothstein, Boston,
Mass., were on brief, for defendants, appellants.

Marshall F. Newman, Boston, Mass., with whom Philip
Slotnick and Newman & Newman, P. C., Boston, Mass.,,
were on brief, for plaintiff, appellee.

Before ALDRICH, CAMPBELL and BREYER, Circuit
Judges.

Opinion
*889 BREYER, Circuit Judge.

A Bank makes a large loan to a corporation. A corporate
shareholder guarantees repayment of this Basic Loan. At
the same time the guarantor himself owes money to the
corporation a debt in which the Bank has a secured interest
as partial collateral for its Basic Loan. The corporation goes
bankrupt. The guarantor just before bankruptcy pays a sum
of money to the Bank money which he claims at one and the
sametime reduces hisdebt to the corporation and al so reduces
his obligation as guarantor of the Basic Loan. If so, has he
received a voidable “preference” under section 60(a) of the
Bankruptcy Act of 1898, 11 U.S.C. s 96(a)? Has property
belonging to the corporation been transferred in a manner
that benefitted the guarantor at the expense of other creditors
of the same class? The district court believed that such a
preference was created. We disagree and reverse its decision.

The facts on this appeal are not in dispute. The defendants,
K apela and Brovenick, were sole shareholders of Amesbury
Woodcraft, Inc. In early 1976 Amesbury borrowed $100,000
(the Basic Loan) from Century Bank and Trust Company,
Somerville, Massachusetts. The Bank obtained a chattel
mortgage in virtually all of Amesbury's assets as security.
The mortgage included, among other things, al “notes,
bills general intangibles and al other debts, obligations
and liabilities in whatever form whether now existing or
hereafter arising ” Amesbury also executed a loan and
security agreement giving the Bank a secured interest in,
among other things, all Amesbury's “rights to the payment
of money, now existing or hereafter arising ” And, the
Bank filed an appropriate financing statement on March 9,
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1976, noting its secured interest in this property. Kapela and
Brovenick also personally guaranteed the Bank's Basic Loan
to Amesbury.

Between March 22, 1976 and December 27, 1976, Brovenick
borrowed money from the corporation. On January 13, 1977,
Brovenick provided the corporation with a promissory note
for $24,640 as evidence of this debt. The corporation then
assigned the note to the Bank as collateral under its security
agreements.

On March 2, 1977, Brovenick sent the Bank a check for
$21,540 upon the back of which he wrote, “Pay to the
order of Century Bank & Trust Co., assignee of my note of

1/13/77". % Atthe sametime, Brovenick (whoalso supervised
the corporate bookkeeping) made accounting entries in the
corporation's books reducing his debt to it by $21,540.

On March 9, 1977, the corporation went bankrupt. The
corporation had been insolvent for the preceding four months,
and both K apela and Brovenick knew, or should have known,
it.

On August 14, 1977, Samuel Newman, the corporation's
trustee in bankruptcy, brought this suit in order to recover,
for the corporation, the money that Brovenick paid to the
Bank. He argued that the payment of $21,540 to the Bank
(at least when taken together with the transfer of Brovenick's
note from Amesbury to the Bank) constituted a “voidable
preference”, for it satisfied each of the Bankruptcy Act's

seven conditions. % There was:

*890 (1) A transfer of the debtor's property (the note or
money, which “belonged” to Amesbury, was transferred to
the Bank);

(2) to or for the benefit of a creditor (Brovenick and Kapela,
as guarantors of the Basic Loan were “contingent creditors’

of Amesbury 3 and benefitted as guarantors by areductionin
the amount due on the Basic L oan);

(3) for or on account of an antecedent debt (the Basic Loan);
(4) while insolvent;
(5) and within four months of bankruptcy;

(6) which enabled Brovenick and Kapela to obtain a greater
percentage of their debt (the “contingent debt” for repayment
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of their payment of the guaranty) than other creditors of the
same class;

(7) and Kapela and Brovenick had reasonable cause to
believe that Amesbury was insolvent.

See Collier on Bankruptcy s 60.12 (14th ed. 1977). The
district court found that each of these classic conditions
was indeed met, declared a “voidable preference’, and
ordered Kapela and Brovenick jointly to pay $21,500 to the

corporation. 4

Wereverse, however, becausewebelieve (1) that the payment
of $21,500 was not a transfer of the bankrupt's property, (2)
that the transfer of the note, while atransfer of the bankrupt's
property, was not a transfer for antecedent debt, and (3) that
the transfers, whether taken separately or together, did not
diminish the bankrupt's estate available to other comparable
creditors.

[1] [2] [3] The preference section of the Bankruptcy
Act imposes obligations upon a debtor to treat its creditors
fairly once the threat of impending bankruptcy becomes
apparent. Thus, four months before the filing of a bankruptcy
petition, the debtor loses its common law right to prefer one
creditor over another. At the same time, the Act recognizes
the importance of preferring secured, to unsecured, creditors.
The detailed provisions of the Act are written to prevent
preferences as among creditors of the same class, while
normally allowing secured creditors to obtain, and realize
upon, their collateral. Occasionally, conflicts can develop
between section 60 of the Bankruptcy Act governing
preferences, and Article 9 of the Uniform Commercial Code,
relating to secured transactions as, for example, when alender
takesasecured interest in “ after acquired” receivables, which
do not come into existence until just prior to a bankruptcy.
See Benedict v. Ratner, 268 U.S. 353, 45 S.Ct. 566, 69

L.Ed. 991 (1925).5 *891 Y, it is important to interpret
the two statutes in a way that minimizes such conflicts and
harmonizes the policies that underlie them.

[4] The threat that the district court's holding poses to
those seeking to give security for credit can best be seen
by analyzing this case from the point of view of the Bank,
the secured creditor. It seems clear that the Bank held a
valid secured interest in Brovenick's debt to the corporation
as partial collateral for its Basic Loan. If so, neither the
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transfer of the note evidencing that debt to the Bank, nor
the subsequent payment of that note, would constitute a
preference to the Bank. Neither the transfer of the note nor
the payment diminished the bankrupt's estate avail able to pay
other creditors, for the other creditors were never entitled to
the Brovenick debt, to the note that evidenced it, or to the
funds used to pay the debt. Paying off that debt did not hurt
them.

How then could transfer of the note to the Bank or payment
of the note have constituted a preference to the guarantors ?
Granted that the payment helped them by reducing their
liability on their guaranty, how did it hurt the corporation's
other creditors? How did it diminish the bankrupt's estate
that would otherwise have been available to pay those other
creditors? To find that it did, one would have to hold that,
despite the fact that Brovenick's $24,000 debt was secured
collateral for the Basic Loan, it should have been available to
help satisfy other creditors; one would have to hold that the
guarantors could not rely upon that debt's use to reduce their
guarantor liability. Rather, they must pay the Bank $100,000
to satisfy the Basic Loan, despite the existence of this other
collateral. In other words, onewould haveto hold that (at |east
asto sometypesof collateral) realization by the creditor of the
collateral's value does not relieve the guarantor of hisliability
under the guaranty. He must still pay it either to the Bank or
to the bankrupt corporation as a voided preference.

Such a holding seems undesirable. It seems unfair to a
guarantor, who might, for example, have guaranteed a loan
to a corporation because he knew that the corporation held
an asset, such as a note, a receivable, or for that matter
land or chattels, which when given as security, would protect
him from having to pay on the guaranty. Such a holding
would make one think twice before guaranteeing loans to
corporations that appear to have adequate collateral.

[5] Onecouldavoid thisresult, while supporting the holding
below, only if one held that thisisaspecia casethat normally
realization on collateral does not create a preference in favor
of a Basic Loan's guarantor, but it does so here because
Brovenick is guarantor, originator of the collateral and a
major corporation shareholder al in one. Yet, no improper
activity by Brovenick is alleged in this court. No reason
has been presented as to why the fact that the collateral
originates from the guarantor, from the corporation's owner,
or from the owner/guarantor should make a difference. And,
we can discern no such reason. Therefore, we believe that
realization upon a note legitimately held as collateral by a
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secured creditor should not create a preference in favor of
the guarantor of the creditor's Basic Loan when it would not
create a preference in favor of the creditor.

This result is consistent with the language of the statute.
If Brovenick's note was legitimately held as collateral by
the Bank, the subsequent payment of that note *892 is
not a “transfer of the property of (the) debtor” a statutory

requisite for a finding of a preference.6 Indeed, there is
no such “transfer” whether the payment is made directly to
the creditor or given to the corporation, but earmarked for

payment to the creditor. 7 For that matter, neither does such
atransfer “diminish the fund to which creditors of the same
class can legally resort for the payment of their debts’ as
the courts have held that the preference statute requires. See
Collier on Bankruptcy s 60.20 (14th ed. 1977) at 859-60 and
cases there cited.

Of course, Brovenick's note was itself transferred to the
Bank within the critical four-month period and that note
was “property” of the corporate “debtor”. But, that transfer
falls outside the preference statute as long as the Bank had
a secured interest in the debt that it evidenced. If so, the
giving of the note does not constitute atransfer of the debtor's
assets. See Collier on Bankruptcy s 547.14 (15th ed. 1979)
at 547-50; Collier on Bankruptcy s 60.13 (14th ed. 1977) at
819 and cases there cited. At worst, it might be viewed as
the substitution of a new security (the note) for an old one
(the debt that the note evidenced) already in the hands of the
bank atransaction that hasrepeatedly been held to fall outside
the statute's language: “transfer on account of an antecedent

debt.” Sawyer v. Turpin, 91 U.S. 114, 23 L.Ed. 235 (1875). 8
Nor would there seem to be any reason to lump the two
transactions note and payment and treat them as one in the
absence of any allegation of fraudulent or improper activity.

Thisresult does not sanction or allow corporate shareholders/
guarantors, such as Kapela or Brovenick, to manipulate the
corporation's assets to benefit themselves. If, for example,
Brovenick, foreseeing the corporation's bankruptcy, had
taken the corporation's cash, or any other corporate asset,
in which the Bank did not possess a secured interest, and
transferred it to the Bank (or transformed it into an asset in
which the Bank had a secured interest), Brovenick would
have received a preference. The giving of such a corporate
asset to the Bank would have benefitted Brovenick at the
expense of other general creditors, and, if it took place
within the relevant four-month period, Brovenick would have
received a voidable preference. See Citizens National Bank
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of Gastonia, N. C. v. Lineberger, 45 F.2d 522, 531 (4th Cir.
1930). The transfer of the corporate asset to the Bank would
have benefitted Brovenick as a guarantor of the Basic Loan
at the expense of other general creditors. Thus, to bring the
example closer to home, if Brovenick had taken from the
corporation cash, in which the Bank had no secured interest,
and replaced it with a debt, in which the Bank had a secured
interest, that exchange would have created a preference in
Brovenick'sfavor aswell asthe Bank's provided it took place
within the relevant four-month period and the Bank was not
otherwise fully secured. The record before us is ambiguous
on this point, for it suggests that some of Brovenick's debt
to the corporation may have arisen after November 9, 1976,
four months prior to Amesbury's bankruptcy. But, the record
is silent as to how that debt was created. Appellant claims
that, whatever assets the corporation gave Brovenick when
that debt was created, they were assetsin which the Bank also
held a secured interest; and the Trustee, appellee, does not
attack that transfer. Thus, we here must assumethat there was
no such preferential manipul ation.

*893 [6] Finaly, this result is supported by what case
law there is on the subject. The cases suggest that the
key question when assets are transferred so as to benefit
a guarantor is whether those assets would ordinarily have
been available to help satisfy the claims of other (general)
creditors. Thus, when a bankrupt debtor transfers assets
directly to a guarantor of a Basic Loan as security for the
“contingent debt” (to the guarantor) that will be created when
the guarantor pays to the debtor's creditor the amount due on
the Basic Loan, a preference is created (assuming time limit
and other requirements are met). The guarantor cannot keep
that security; he must return it to the bankrupt corporation,
whereit will be used to help satisfy all claims. National Bank
of Newport v. National Herkimer County Bank, 225 U.S. 178,
32 S.Ct. 633, 56 L.Ed. 1042 (1912); Aulick v. Largent, 295
F.2d 41 (4th Cir. 1961); Huntington v. Baskerville, 192 F.
813 (8th Cir. 1911); Collier on Bankruptcy s60.17 (14th ed.
1977) at 838. Moreover, when the bankrupt debtor's assets
aretransferred to the Basic Loan creditor, the transfer creates
a preference in the Basic Loan guarantor, provided that the
creditor did not have a previously secured interest in those
assets (and all other “preference” conditions were met). That
is to say, in the absence of the transfer those assets would
have been available to meet the claims of other creditors.
Kent-Reese Enterprises, Inc. v. Hempy, 378 F.2d 910 (Sth
Cir. 1967).
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However, as Kent-Reese makes clear, the result is just the
opposite if the creditor of the Basic Loan previously had a
secured interest in the assetsthat weretransferred, for thenthe
transfer did not significantly affect other creditors. In Kent-
Reese, two owners call them “D” and “R” loaned money
to Big Boy, a corporation that subsequently went bankrupt.
Kent-Reese, another corporation, guaranteed repayment of
Big Boy's loan to D and R. Kent-Reese also owed Big Boy
$54,000. (Transposed to the facts present here: D and R are
equivalent to the Bank; Big Boy is the bankrupt corporation,
Amesbury; and Kent-Reese is the guarantor, Brovenick.)
Kent-Reese paid D and R $30,000 and reduced its debt to
Big Boy by an equivalent amount. The court held that Kent-
Reese received a preference because D and R did not have
a perfected security interest in the $54,000 debt that Kent-
Reese owed Big Boy. The entireissuein the case waswhether
a contract among the parties had created such an interest
prior to the critical four-month period. The court held it did
not because the special contract at issue there did not take
effect until “within 4 months of the petition in bankruptcy”
and “it could not, on the facts disclosed by the record, be
binding on genera creditors dealing with Big Boy”. Kent-
Reese Enterprises, Inc. v. Hempy, 378 F.2d at 912. Judge Ely,
concurring, made explicit the fact on which the case turns:
“Since there was no valid assignment of the Kent-Reese debt,
the agreement did not provide (D and R) with afixed security
" Kent-Reese Enterprises, Inc. v. Hempy, 378 F.2d at 915.
Similarly, the Fourth Circuit in Citizens Bank of Gastonia, N.
C. v. Lineberger, supra, reached the same result that we reach

here, though it treated the issue as one of “set off”. 9 Seedso
Collier on Bankruptcy s 547.18 (15th ed. 1979) at 547-64;
Collier on Bankruptcy s 60.17 (14th ed. 1977) at 839.

It is conceivable that the Trustee here might have attacked
thevalidity of the Bank's secured interest in Brovenick's debt,
or in the assets used to create that debt, *894 perhaps on
reasoning similar to that employed in Benedict v. Ratner,
supra. Theissue of when apreviously filed security statement
perfects an interest in subsequently acquired “floating”
property, such as deposits, or cash, or shifting intangibles,
is by no means resolved. See Dubay v. Williams, supra,
and Grain Merchants v. Union Savings Bank, supra. Yet, as
previously mentioned, that issue has not been raised here.
Thus, we treat the Bank's interest in the relevant assets as
having been perfected prior to the four-month period.

Finally, as previoudly pointed out, we see no need to create
a“specia” rule here governing only circumstances in which
the corporation's owners are both guarantors and providers
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Kapela v. Newman, 649 F.2d 887 (1981)
24 C.B.C. 297, 7 Bankr.Ct.Dec. 1261, Bankr. L. Rep. P 68,072

of the relevant collateral. If a note given a corporation by an
outsider, when used to satisfy the Bank's Basic Loan, does
not create a preferencein favor of that Loan's guarantor, why
should it do so when given to the corporation by the guarantor
itself? To so hold might makeit lesslikely that guarantorswill
borrow from the corporati ons whose debtsthey guarantee, but
what public policy favors this result? To the extent that one
is concerned about manipulation of assets by a corporation's
owners, the provisions of the new Bankruptcy Act, extending
the time during which preferences can be created from four

months to one year (with appropriate knowledge) 10 would
seem to deal with the problem.

[71 We conclude that a guarantor does not receive a

preference when a debtor uses a corporate asset to reduce the

Footnotes

size of acreditor'sloan provided the asset is onein which the
creditor held a perfected secured interest and is not available
to general creditors. And, the fact that the asset involved
consists of a debt that the guarantor owes the corporation
makes no difference. For this reason, the judgment of the
district court is

Reversed.

Parallel Citations

24 C.B.C. 297, 7 Bankr.Ct.Dec. 1261, Bankr. L. Rep. P
68,072

1 The check was, in fact, a check from Kapela to Brovenick, which was then endorsed by Brovenick to the Bank. Neither the parties

nor the district court claims that this fact is significant.

2 Section 60(a) of the Bankruptcy Act of 1898 providesin part:

(1) A preferenceis atransfer, as defined in this Act, of any of the property of a debtor to or for the benefit of a creditor for or
on account of an antecedent debt, made or suffered by such debtor while insolvent and within four months before the filing by
or against him of the petition initiating a proceeding under this Act, the effect of which transfer will be to enable such creditor
to obtain a greater percentage of his debt than some other creditor of the same class.

(2) For the purposes of subdivisions a and b of this section, a transfer of property other than real property shall be deemed to
have been made or suffered at the time when it became so far perfected that no subsequent lien upon such property obtainable
by legal or equitable proceedings on a simple contract could become superior to the rights of the transferee. A transfer of red
property shall be deemed to have been made or suffered when it became so far perfected that no subsequent bona fide purchase
from the debtor could create rights in such property superior to the rights of the transferee. If any transfer of real property is
not so perfected against a bona fide purchase, or if any transfer of other property is not so perfected against such liens by legal
or equitable proceedings prior to the filing of a petition initiating a proceeding under this Act, it shall be deemed to have been

made immediately before the filing of the petition.

11 U.S.C. s96(a). This case arises under the Bankruptcy Act prior to its recent revision.

3 It iswell established that guarantors of aloan to a corporation are creditors of the corporation. See, e. g., Cooper Petroleum Co. v.
Hart, 379 F.2d 777 (5th Cir. 1967); Collier on Bankruptcy s 60.17 (14th ed. 1977). The theory is that, insofar as the guarantor pays
money to thelender on the basis of hisguaranty, he obtainsaclaim against the corporation for reimbursement. Heisthusa“contingent
creditor” even before payment and he can be benefitted by atransfer that reduces the amount he may have to pay on the guaranty.

4 Thedistrict court also ordered Brovenick to pay $3,000 to the corporation on the basis of his note. That Brovenick owes this amount
seems undisputed on this appeal.
5 The Supreme Court, in this famous case, feared that making this type of collateral available to secured creditors would be unfair to

the general creditors, who may have been unaware of the lien and may have counted on the existence of the future receivables to
satisfy their claims. The question of whether a secured creditor, with a perfected security agreement in “ after acquired” property can
obtain such property ahead of general creditors, when it comes into existence within four months prior to bankruptcy has provoked
lengthy debate, with two courts of appeals “deeming” the property to have been transferred before it came into existence, see DuBay
v. Williams, 417 F.2d 1277 (9th Cir. 1969); Grain Merchants v. Union Savings Bank, 408 F.2d 209 (7th Cir.), cert. denied, 396 U.S.
827,90 S.Ct. 75, 24 L.Ed.2d 78 (1969), and an eventua compromise being reached in the new Bankruptcy Act, superceding those
cases and giving the secured creditors preferential rights in some types of “after acquired” property (inventory and receivables) but
not others. See generally 11 U.S.C. s547(c); Collier on Bankruptcy ss 547.03, 547.49(7) (15th ed. 1979); Countryman, Bankruptcy
Preferences Current Law and Proposed Changes, 11 U.C.C.L.J. 95 (1979); Coogan, Hogan and Vagts, 1B Secured Transactions

Under the U.C.C. s10.03.
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Kapela v. Newman, 649 F.2d 887 (1981)
24 C.B.C. 297, 7 Bankr.Ct.Dec. 1261, Bankr. L. Rep. P 68,072

6
7

10

Olmstead v. Mass. Trust Co., 11 F.2d 410 (D.Mass.1926); Collier on Bankruptcy s547.25 (15th ed. 1979); Collier on Bankruptcy s
60.26 (14th ed. 1977). See dso Inre Le Maire Cosmetic Co., 174 F.2d 749 (7th Cir. 1949).

Grubb v. General Contract Purchase Corp., 18 F.Supp. 680, 682 (S.D.N.Y.1937), aff'd, 94 F.2d 70 (2d Cir. 1938); Collier on
Bankruptcy s547.25 (15th ed. 1979) at 547-95; Collier on Bankruptcy s 60.26 (14th ed. 1977) at 882-83.

See also National Bank of Newport v. National Herkimer County Bank, 225 U.S. 178, 32 S.Ct. 633, 56 L.Ed. 1042 (1912); First
National Bank of Clinton v. Julian, 383 F.2d 329 (8th Cir. 1967); Collier on Bankruptcy s 547.22 (15th ed. 1979) at 547-87.

The Lineberger court reasoned that the guarantor's debt to the corporation was “offset” by the corporation's debt to the guarantor
arising out of the guarantor's payment on the Basic Loan. One could reason similarly here: Brovenick's liability to the Bank as
guarantor arose as soon as the corporation defaulted on the Basic Loan probably well before Brovenick made his $21,540 payment.
Thus, Brovenick's obligation to the Bank was immediate, not contingent, and Brovenick was also a creditor of the corporation to the
same extent he paid the Bank as guarantor of the corporation's debt. On Lineberger's theory, Brovenick could offset his $24,000 debt
to the corporation by the amount of the corporation's debt to him. Appellees, however, have raised severa objections to the offset
theory as applied to this case. Since we do not rest our result upon that theory, we need not discuss those objections.

11 U.S.C. ss547(b)(4)(B), 547(c)(5)(A)(ii).
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371 B.R. 589
United States Bankruptcy Court,
D. New Hampshire.

In re FELT MANUFACTURING CO., INC.,
f/k/a Foss Manufacturing Co., Inc., Debtor.
Official Committee of Unsecured Creditors,
on behalf of the bankruptcy estate of
Felt Manufacturing Co., Inc., f/k/
a Foss Manufacturing Co., Inc., Plaintiff,
V.

Stephen Foss, Patricia Foss, Jenifer Foss Smyth,
Kevin Sexton, Douglas Kinney, Marcella Darling,
John Smyth, Dennis Foss, David Rowell,
Foss Family LLC I, Foss Family LLC II, Foss
Realty, Inc., Business Helicopters, Inc., f/
k/a New Hampshire Helicopters, Inc., Foss
Family 2004 Irrevocable Trust, and Custom
Travel of New Hampshire, Inc., Defendants.

Bankruptcy No. 05-13724—JMD. |
No. 06-1171—-JMD. | July 27, 2007.

Adversary

Synopsis

Background: Officia committee of unsecured creditors,
acting on behaf of the Chapter 11 estate, filed 51-count
complaint against debtor's former officers and directors,
some of their family members, and various trusts and other
legal entities owned or controlled by them, asserting claims
for, inter alia, breach of fiduciary duty, unjust enrichment,
equitable subordination, recharacterization, and avoidance.
Defendants moved to dismiss.

Holdings: The Bankruptcy Court, J. Michael Deasy, J., held
that:

[1] the in pari delicto defense was not a bar to committee's
pursuit of breach of fiduciary duty claims against debtor's
former officers and directors,

[2] committee had standing to bring claims against former
officersand directorsfor their alleged breach of fiduciary duty
owed by them to debtor and its creditors;

[3] alegations against chief financial officer (CFO) stated a
plausible claim for breach of fiduciary duty;

Mext

[4] as predicted by the court, New Hampshire would
recognize the tort of aiding and abetting a breach of fiduciary
duty;

[5] committee stated a claim for aiding and abetting a breach
of fiduciary duty;

[6] inconsistent alternative theories did not constitute grounds
for dismissal of the unjust enrichment claim at thistime;

[7] as predicted by the court, New Hampshire would not
recognize a cause of action for “ deepening insolvency” based
on the allegations in the complaint;

[8] complaint sufficiently pleaded insolvency to survive
dismissal motion with respect to constructive fraud claims;

[9] complaint's fraudulent transfer claims did not need to
allege improper transfers directly to defendants;

[10] complaint adequately alleged that director received the
benefit of purportedly fraudulent transfers to or on behalf
of herself with respect to improvements to her home and
persona travel;

[11] allegations stated a claim of constructive fraud against
CFO; and

[12] complaint failed to adequately plead that debtor, in
paying a certain director's fee, made a transfer to director
without receiving reasonably equivalent value.

Motionsto dismiss granted in part and denied in part.

West Headnotes (110)

[1] Bankruptcy
&= Pleading; dismissal
General rule in federal court pleadings is that
a plaintiff need only plead a short and plain
statement of the claim. Fed.Rules Civ.Proc.Rule
8(a)(2), 28U.S.C.A.
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(2]

(3]

[4]

(3]

Bankruptcy

&= Pleading; dismissal
Particularity requirementsin allegations of fraud
and mistake are satisfied by averments of the
who, what, where, and when of the allegedly
false or fraudulent misrepresentation. Fed.Rules
Civ.Proc.Rule 9(b), 28 U.S.C.A.

Cases that cite this headnote

Bankruptcy

&= Pleading; dismissal

By its terms, the rule setting forth a heightened
pleading requirement for averments of fraud
or mistake applies only to allegations of fraud
or mistake. Fed.Rules Civ.Proc.Rule 9(b), 28
USC.A.

Cases that cite this headnote

Bankruptcy
&= Pleading; dismissal

Purpose of the rule setting forth a heightened
pleading requirement for averments of fraud or
mistake is to ensure that defendants accused of
the conduct specified have adequate notice of
what they are alleged to have done, so that they
may defend against the accusations; without such
specificity, defendants in these cases would be
put to an unfair disadvantage, since at the early
stages of the proceedings they could do no more
than generally deny any wrongdoing. Fed.Rules
Civ.Proc.Rule 9(b), 28 U.S.C.A.

Cases that cite this headnote

Bankruptcy
&= Pleading; dismissal

For purposes of determining whether allegation
was pled with sufficient particularity, an
allegation of a breach of fiduciary duty isnot an
allegation of fraud, simply because allegations of
misrepresentation, nondisclosure, or inaccurate
reporting are alleged as components of the
overal legal theory that a defendant violated a
fiduciary duty. Fed.Rules Civ.Proc.Rule 9(b), 28
USC.A.
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(6]

(7]

(8]

(9]

Cases that cite this headnote

Bankruptcy
o= Pleading; dismissa

Heightened pleading requirementsfor averments
of fraud or mistake did not apply to unsecured
creditors committee's allegationsthat Chapter 11
debtor's former officers and directors breached
their fiduciary duties where, athough the
complaint contained allegations of fraud and
misrepresentation, the subject count of the
complaint did not focus on recovery for fraud
or misrepresentation but, rather, sought relief
for breach of fiduciary duty to debtor based
upon certain allegedly fraudulent and improper
conduct. Fed.Rules Civ.Proc.Rule 9(b), 28
US.CA.

Cases that cite this headnote

Action
&= lllegal or immoral transactions

“In pari delicto” is both an affirmative defense
and an equitable defense that, broadly speaking,
prohibits plaintiffs from recovering damages
resulting from their own wrongdoing.

1 Cases that cite this headnote

Action
&= lllegal or immoral transactions

Doctrine of in pari delicto is grounded on two
principles: first, where the plaintiff and the
defendant are both responsible for wrongful
actions, courts should not resolve disputes
between them arising from the wrongdoing, and
second, denying relief to an admitted wrongdoer
is an effective means of deterring illegality.

1 Cases that cite this headnote

Bankruptcy

&= Pleading; dismissa
Although motions to dismiss are usualy based
upon a plaintiff's failure to state an actionable
clam in its complaint, a motion to dismiss
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[10]

[11]

[12]

may be based upon the inevitable success of an
affirmative defense in certain situations.

Cases that cite this headnote

Bankruptcy
&= Pleading; dismissal

Dismissing a case on the basis of an affirmative
defense requires that (1) the facts establishing
the defense are definitively ascertainable from
the complaint and the other allowable sources
of information, and (2) those facts suffice to
establish the affirmative defense with certitude.

1 Cases that cite this headnote

Action
&= lllegal or immoral transactions

Under New Hampshire law, application of the
in pari delicto doctrine has been restricted in
situations where the public policy supporting
protection of the persons harmed by the
wrongdoing would be frustrated.

1 Cases that cite this headnote

Bankruptcy

&= In general; standing

Under New Hampshire law, the in pari delicto
defense was not a bar to unsecured creditors
committee's pursuit of breach of fiduciary
duty claims against Chapter 11 debtor's former
officers and directors; complaint aleged that
defendants breached the fiduciary duty they
owed to debtor by, first, defrauding debtor's
lender by falsifying financial information,
and second, by authorizing, acquiescing in,
and failing to monitor the activities of the
corporation in connection with payment of
excessive salaries, illegal stock dividends,
improper expense reimbursement, improper or
fraudulent transfers to or for the benefit
of themselves and other insiders, such that
defendants' acts and omissions were motivated
not solely to benefit debtor, but also to
benefit various insiders of debtor, including
these defendants, their relatives, and affiliated
business entities, and so defendants alleged

Mext

[13]

[14]

(18]

[16]

[17]

wrongful conduct could not be imputed to
debtor.

1 Cases that cite this headnote

Bankruptcy

&= In general; standing
Debtor's culpability for the actions of its officers
and directors, for purposes of the in pari delicto
doctrine, is governed by applicable state law.

Cases that cite this headnote

Action
&= lllegal or immoral transactions

New Hampshire recognizes the in pari delicto
doctrine.

1 Cases that cite this headnote

Principal and Agent

o= Representation of Principal
Under New Hampshire law, a principal is
chargeable with the acts of its agent while acting
in its behalf.

Cases that cite this headnote

Principal and Agent

&= Representation of Principal
Although, under New Hampshirelaw, aprincipal
is chargeable with the acts of its agent while
acting in its behalf, representations by an
agent not made contemporaneously with the
transaction will not to bind the principal.

Cases that cite this headnote

Action
&= Illegal or immoral transactions

If a defendant breaches a fiduciary duty owed
to a plaintiff, the defendant's alleged wrongful
conduct is not imputed to the plaintiff, for
purposes of applying thein pari delicto doctrine.

1 Cases that cite this headnote
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[18]

[19]

[20]

[21]

[22]

Corporations and Business Or ganizations
&= Wrongful Actsor Omissions

Wrongful acts on behalf of a corporation are not
the same thing as wrongful acts against it, for
purposes of applying thein pari delicto doctrine.

Cases that cite this headnote [23]

Bankruptcy

&= Ingeneral; standing
Bankruptcy

&= Creditors and equity security holders
committees and meetings
Unsecured creditors committee, standing in the
shoes of the debtor, could not recover from third
parties, or its officers and directors, for their
participation in a scheme that the debtor had
itself initiated and joined in.

Cases that cite this headnote [24]

Action
&= lllega or immoral transactions

In pari delicto defense denies recovery for
damages arising from a wrongful act by a
plaintiff equally at fault with a defendant; where
the parties are both at fault, but not equally
at fault, the trial court must make findings
regarding the respective blame and grant relief to
the party whose fault isless.

Cases that cite this headnote

Corporations and Business Or ganizations
&= Imputed liability in general

[25]

When wrongful acts are committed against a
corporation by its officers and directors, the
wrongful nature of such actsisnot imputed tothe
corporation, for purposes of applying the in pari
delicto defense.

Cases that cite this headnote

Bankruptcy
&= Creditors and equity security holders
committees and meetings

Mext

Unsecured creditors committee appointed in
Chapter 11 case had no standing to bring claims
belonging to individual creditors.

1 Cases that cite this headnote

Corporations and Business Organizations
&= Persons entitled to sue; standing

Corporations and Business Organizations
&= Right to sue or defend; standing

Whileindividual creditorsmay not have standing
to bring claims for breach of fiduciary duty
against officers and directors of an insolvent
corporation, they do have standing to bring
derivative claims against officers and directors
for breach of fiduciary duty.

3 Cases that cite this headnote

Bankruptcy

&= In general; standing
Bankruptcy

&= Creditors and equity security holders
committees and meetings
Unsecured creditors committee appointed in
Chapter 11 case had standing to pursue claims of
the bankruptcy estate, and the fact that recovery
on claims of the estate might have benefited
creditors of the estate did not affect committee's
standing to bring any such claim, so long as
debtor could have brought the claim prepetition.

Cases that cite this headnote

Bankruptcy

&= In general; standing
Bankruptcy

&= Creditors and equity security holders
committees and meetings

Unsecured creditors committee appointed in
Chapter 11 case had standing to bring claims
against debtor's former officers and directors for
their aleged breach of fiduciary duty owed by
them to debtor and its creditors.

Cases that cite this headnote
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[26]

[27]

[28]

[29]

Corporations and Business Or ganizations
&= Fiduciary nature of relation

Under New Hampshire law, officers and
directors of acorporation owe afiduciary duty to
the corporation and its sharehol ders.

2 Cases that cite this headnote

Corporations and Business Organizations
&= Fiduciary nature of relation

Under New Hampshire law, the breach of the
fiduciary duty of an officer or a director harms
the corporation.

2 Cases that cite this headnote

Corporations and Business Organizations
&= Fiduciary duty to creditorsin general

Corporations and Business Or ganizations
&= Right to sue or defend; standing

Under New Hampshire law, once a corporation
is insolvent, its directors owe a fiduciary duty
to the corporation's creditors, and creditors
have standing to maintain derivative claims for
breaches of fiduciary duty.

5 Cases that cite this headnote

Corporations and Business Organizations
&= Nature and Form of Remedy

Corporations and Business Organizations
&= Recovery to corporation rather than
shareholder

Corporations and Business Or ganizations
&= By Creditors

Under New Hampshire law, regardless of
whether they are brought by creditors when
a company is insolvent, claims for breach
of fiduciary duty are derivative, with either
shareholders or creditors suing to recover for
harm done to the corporation as an economic
entity, and any recovery logically flows to the
corporation and benefits the derivative plaintiffs
indirectly to the extent of their claim onthefirm's
assets.

Mext

(30]

(31]

(32]

(33]

[34]

Cases that cite this headnote

Bankruptcy

&= In general; standing
While a bankruptcy trustee does not have
standing to pursue the claims of individual
creditors, or even aclass of creditors, the trustee
may pursue theinterests of the bankruptcy estate
and derivatively the interests of its creditors.

Cases that cite this headnote

Bankruptcy

&= Pleading; dismissal

Allegations that individua was Chapter 11
debtor's chief financial officer (CFO), coupled
with allegations regarding debtor's financial
reporting problems or errors, aleged illegal
dividends, and CFO's admissions to other
directors stated a plausible claim for breach of
fiduciary duty under New Hampshire law.

Cases that cite this headnote

Bankruptcy

&= Pleading; dismissal
Subjective characterizations and unsubstantiated
conclusions are not sufficient to support aclaim,
for purposes of amotion to dismiss.

Cases that cite this headnote

Bankruptcy

&= Pleading; dismissal
When conclusions are logically compelled, or
at least supported, by the stated facts, and an
inference rises to what experience indicates is
an acceptable level of probability, “conclusions’
become “facts’ for pleading purposes.

Cases that cite this headnote

Corporations and Business Or ganizations
o= Good faith

Corporations and Business Or ganizations
&= Degree of care required and negligence
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[35]

[36]

[37]

Directors have a responsibility under New
Hampshire law to discharge their duties in good
faith, with the care of an ordinary prudent person
and in the best interests of the corporation.
N.H.RSA 293-A:8.30(a).

Cases that cite this headnote

Bankruptcy
&= Pleading; dismissal

Allegations that defendants, as directors of
Chapter 11 debtor, breached their fiduciary duty
to the corporation by (1) failing to monitor the
financial performance of the corporation or to
maintain financial and accounting controls, (2)
failing to adequately investigate the operations
of debtor after being placed on notice by its
chief financial officer (CFO) of irregularities,
(3) failing to implement controls or to prevent
the misuse of corporate funds for the personal
expensesof insiders, including excessive salaries
and bonuses, payment of illegal dividends, and
payment of persona expenses of officers and
directors and their families, and (4) authorizing
or permitting transfers of corporate funds
and assets to insiders for less than adequate
consideration, placed defendants on fair notice
of the claims against them and were sufficient to
establish a plausible entitlement to relief.

1 Cases that cite this headnote

Corporations and Business Or ganizations

&= Rights, Duties, and Liabilities asto
Corporation and Its Shareholders or Members
Under New Hampshire law, the duty of
officers and directors to a corporation and its
shareholders is viewed as essentially the same
as the duty of a trustee to a trust and its
beneficiaries.

Cases that cite this headnote

Action
&= Acts or omissions constituting causes of
action in general

Under New Hampshirelaw, recognition of anew
cause of action is a two-step process. a court

Mext

(38]

(39]

[40]

[41]

[42]

(1) must first determine whether the interest
that the plaintiffs assert should receive any legal
recognition, and, if so, thenit (2) must determine
whether the relief that the plaintiffs request
would be an appropriate way to recognize it.
N.H.Const. Pt. 1, Art. 14.

Cases that cite this headnote

Fraud
o= Personsliable

As predicted by the bankruptcy court, New
Hampshire would recognize the tort of aiding
and abetting a breach of fiduciary duty.
Restatement (Second) of Torts § 876(b).

Cases that cite this headnote

Conspiracy

&= Nature and Elementsin General
Conspiracy

&= Overt act

Conspiracy requires an agreement as well as an
overt act causing injury.

Cases that cite this headnote

Conspiracy

&= Nature and Elementsin General
Agreement among co-conspirators is not, in and
of itself, actionable, but is the mechanism for
subjecting all co-conspirators to liability for an
act committed by one of them.

Cases that cite this headnote

Torts

&= Aiding and abetting
Act of aiding and abetting is distinct from the
primary violation; liability attaches because the
aider and abettor behaves in a manner that
enables the primary violator to commit the
underlying tort.

Cases that cite this headnote

Bankruptcy
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[43]

[44]

[45]

[46]

&= Pleading; dismissal
Under New Hampshire law, as predicted by the
bankruptcy court, unsecured creditors committee
appointed in Chapter 11 case stated a claim
for aiding and abetting a breach of fiduciary
duty by aleging that adefendant officer/director
aided a party who breached a fiduciary duty
that such party had to the debtor-corporation,
that the defendant knowingly and substantially
provided assistance to such person, and that
debtor suffered damages.

Cases that cite this headnote

Implied and Constructive Contracts
&= Restitution

Under New Hampshire law, the remedy of
restitution is available to a plaintiff who can
show that there was unjust enrichment either
through the wrongful acts of the defendant or
through passive acceptance by a defendant of a
benefit that would be unconscionable to retain.

Cases that cite this headnote

Implied and Constructive Contracts
&= Unjust enrichment

Under New Hampshire law, a claim of unjust
enrichment is based upon a benefit conferred
on the defendant, not on the existence of
an agreement between the plaintiff and the
defendant.

Cases that cite this headnote

Implied and Constructive Contracts
&= Unjust enrichment

Under New Hampshire law, where the remedy
sought is for breach of obligations imposed by
law, as opposed to obligations arising from the
receipt of a benefit which is unjust, a claim of
unjust enrichment does not lie.

Cases that cite this headnote

Bankruptcy
&= Pleading; dismissal

Mext

[47]

(48]

[49]

Pleading
o= Particular causes of action

Under New Hampshire law, a plaintiff may seek
a damages remedy at law, that is, for breach of
contract, and an equitable remedy, that is, for
unjust enrichment, in one complaint, so long as
the claims are for different damages.

Cases that cite this headnote

Bankruptcy
&= Pleading; dismissal

Unsecured creditors committee's pleading
of inconsistent alternative theories at early
stage of its adversary proceeding did not
congtitute grounds for dismissal of its unjust
enrichment claim against Chapter 11 debtor's
former officerd/directors, though, prior to trial,
committee might be required to make its
election to seek alegal or an equitable remedy,
where it appeared that the factual allegations
regarding committee's alternative legal and
equitable claims were substantially similar, so
that no undue burden would be imposed on
any defendant during the pretrial discovery and
preparation period.

Cases that cite this headnote

Corporations and Business Organizations
&= Damages or amount of recovery

Under New Hampshire law, damages for breach
of the statutory duties of a director are
established under the New Hampshire Business
Corporation Act. N.H.RSA 293-A:8.33.

Cases that cite this headnote

Corporations and Business Or ganizations

&= Rightsand liabilities as to dividends
improperly paid
New Hampshire Business Corporation Act
provides no statutory basisfor recovery of illegal
dividends by a corporation from a shareholder.
N.H.RSA 293-A:1.01 et seq.

Cases that cite this headnote
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[50]

[51]

[52]

[53]

Corporations and Business Or ganizations

&= Rights and liabilities asto dividends
improperly paid
Under New Hampshirelaw, shareholders may be
liable for a claim of contribution by a director
who authorized an unlawful distribution if the
shareholder accepted the dividend knowing it
wasillegal. N.H.RSA 293-A:8.33(h)(2).

Cases that cite this headnote

Bankruptcy
&= Pleading; dismissal

Allegations of sufficient family and financia
connections to corporation and the officers and
directorsof the corporation to plausibly infer that
shareholder may have had access to information
on the financia condition of the corporation to
provide him with knowledge of the condition of
the corporation at the time various distributions
were made and, therefore, that he knew or should
have known that the distributions were unlawful,
were sufficient to support a claim for unjust
enrichment under New Hampshire law.

Cases that cite this headnote

Implied and Constructive Contracts
&= Unjust enrichment

Corporation's payment of fees and expenses to
a director of the corporation during the time
he served as a director, without more, does not
state a claim for unjust enrichment under New
Hampshire law.

Cases that cite this headnote

Corporations and Business Organizations
&= Sufficiency of surplus or retained earnings

New Hampshire Business Corporation Act
prohibits any distribution to shareholdersif, after
givingit effect, the corporation would not be able
to pay its debtsasthey becamedueor it would be
insolvent if dissolved. N.H.RSA 293-A:6.40(c).

Cases that cite this headnote

Mext

[54]

(58]

(56]

(57]

Corporations and Business Or ganizations
&= Wrongful payment of dividends

New Hampshire Business Corporation Act
provides a safe harbor for directors based upon
certain financia statements and asset valuations,
for purposes of determining a director's personal
liability for authorizing the payment of illegal
dividends that would render the corporation
insolvent. N.H.RSA 293-A:6.40(d).

Cases that cite this headnote

Corporations and Business Organizations
&= Wrongful payment of dividends

Under the New Hampshire Business Corporation
Act, directors who vote for or assent to an
illegal distribution to shareholders are personally
liable to the corporation for the amount that such
distribution exceeded the amount that could have
been legally distributed. N.H.RSA 293-A:8.33.

Cases that cite this headnote

Corporations and Business Organizations
&= Wrongful payment of dividends

To establish liability for a director's payment
of illegal dividends under the New Hampshire
Business Corporation Act, a complaint need
only set forth allegations under one of the two
insolvency standardsin the Act, a cash flow test
or abalance sheet test. N.H.RSA 293-A:6.40(c).

Cases that cite this headnote

Corporations and Business Organizations
&= Wrongful payment of dividends

Allegations that corporation had been insolvent
since a particular year either because it could
not pay its debts as they became due in
the ordinary course or because its liabilities
exceeded the fair value of its assets, and
that corporation had been having difficulties
with its major lenders, including the continuing
need to obtain overadvances under its credit
facility, consideration of bankruptcy, a demand
by corporation's lender for a personal guarantee
of the overadvance, the necessity of raising as
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[58]

[59]

[60]

[61]

much as $2,080,000.00 in subordinated debt
capital to continue a revolving credit facility,
and the failure to make required contributions to
employee benefit plans established a plausible
inference that corporation was insolvent within
the meaning of the New Hampshire Business
Corporation Act, for purposes of determining a
director's personal liability for authorizing the
payment of illegal dividends that would have
rendered the corporation insolvent. N.H.RSA
293-A:6.40(c).

[62]

Cases that cite this headnote

Torts
&= Debtor and creditor

“Deepening insolvency” has been described as
an injury to the debtors' corporate property from
the fraudulent expansion of corporate debt and
the prolongation of corporate life.

[63]

Cases that cite this headnote

Corporations and Business Organizations

&= Deepening insolvency
Elements of a cause of action for deepening
insolvency are (1) fraud, (2) which causes the
expansion of corporate debt, and (3) which
prolongs the life of the corporation.

Cases that cite this headnote

[64]
Fraud
&= Elements of Actual Fraud

Fraud requirement of a cause of action for
deepening insolvency requires a plaintiff to
alege and prove five elements. a representation
of materia fact, falsity, scienter, reliance, and
injury.

Cases that cite this headnote

[65]
Constitutional Law
&= Right of accessto the courts and aremedy
for injuriesin genera
Purpose of article of New Hampshire
Constitution providing that every subject of state
is entitled to recourse to laws for injuries he

Mext

might receive is to make civil remedies readily
available, and to guard against arbitrary and
discriminatory infringements on access to the
courts. N.H.Const. Pt. 1, Art. 14.

Cases that cite this headnote

Action
&= Acts or omissions constituting causes of
action in general

Analytical predicate to any consideration of the
recognition of a new cause of action under New
Hampshire law must be a determination that the
relief sought is not obtainable by other existing
remedies. N.H.Const. Pt. 1, Art. 14.

Cases that cite this headnote

Corporations and Business Or ganizations
&= Deepening insolvency

New Hampshire, as predicted by the bankruptcy
court, would not recognize a cause of action
for “deepening insolvency” where unsecured
creditors committee failed to articulate why its
causes of action against Chapter 11 debtor's
former directorsfor breach of fiduciary duty and
fraud did not provide it with adequate remedies
under existing law. N.H.Const. Pt. 1, Art. 14.

Cases that cite this headnote

Bankruptcy
&= Inequitable conduct

Essential purpose of equitable subordination is
to undo any inequality in the claim position of a
creditor that will produce injustice or unfairness
to other creditors in terms of distribution of the
estate. 11 U.S.C.A. § 510(c).

Cases that cite this headnote

Bankruptcy
&= Inequitable conduct

To exercise the power of equitable
subordination, the bankruptcy court must find
that (1) the creditor engaged in some type of
inequitable conduct or fraud, (2) such conduct
must have resulted in injury to the creditors
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of the debtor or conferred an unfair advantage
on the creditor, and (3) equitable subordination
of the claim must not be inconsistent with the
provisions of the Bankruptcy Code. 11 U.S.C.A.
§510(c).

Cases that cite this headnote

Bankruptcy
&= Insiders, stockholders, fiduciaries, and
dominant persons

Claims arising from dealings between a debtor
and an insider are rigorously scrutinized by the
courts, for equitable subordination purposes. 11
U.S.C.A. 8510(c).

Cases that cite this headnote

Bankruptcy
&= Inequitable conduct

If aclaimant is not an insider, evidence of more
egregious misconduct such as fraud, spoliation,
or overreaching is necessary in order to apply
equitable subordination. 11 U.S.C.A. § 510(c).

Cases that cite this headnote

Bankruptcy
&= Inequitable conduct

While fraud and misrepresentation are the
most frequent justifications for equitable
subordination of the noninsider, something
less than actual fraud is sufficient, such
as substantial misconduct involving moral
turpitude or a breach or misrepresentation where
other creditors were deceived to their damage or
gross misconduct amounting to overreaching. 11
U.S.C.A. §510(c).

Cases that cite this headnote

Bankruptcy

&= Determination of priority
Allegations regarding director's failure to
perform the basic duties of a director, including
allegations that she failed to institute adequate
financial controls or to monitor the financial
condition of Chapter 11 debtor, despite express

Mext

[70]

[71]

[72]

statements by chief financia officer (CFO) that
should have put her on notice of potential
problems, while debtor paid many of her
personal expenses, such as improvements to
her daughter's personal residence, and improper
payments for the benefit of entities owned or
controlled by her, stated aplausible claim against
director for inequitable conduct, thefirst element
of equitablesubordination. 11 U.S.C.A. §510(c).

Cases that cite this headnote

Bankruptcy
&= Determination of priority

Allegations that director of Chapter 11 debtor
breached her fiduciary duty by failing to institute
adequate financial controls or to monitor the
financial condition of debtor, despite express
statements by chief financial officer (CFO) that
should have put her on notice of potential
problems, while she improperly received direct
or indirect payments from debtor for personal
expenses such as improvements to her personal
residence and personal travel, stated a plausible
claim against director for inequitable conduct,
the first element of equitable subordination. 11
U.S.C.A. §510(c).

Cases that cite this headnote

Bankruptcy
o= Determination of priority

Allegations that director of Chapter 11 debtor
breached hisfiduciary duty by failing to institute
adequate financial controls or to monitor the
financial condition of debtor, despite express
statements by chief financial officer (CFO) that
should have put him on notice of potential
problems, thereby permitting his stepson and
daughter-in-law to receive improper payments
from debtor, stated a plausible claim against
director for inequitable conduct, thefirst element
of equitablesubordination. 11 U.S.C.A. §510(c).

Cases that cite this headnote

Bankruptcy
&= Determination of priority
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Allegations that shareholder of Chapter 11
debtor was an insider, that shareholder received
direct and indirect payments from debtor for,
inter aia, redemption of worthless stock, that
shareholder had sufficient information to know
that such payments were unlawful, and that
shareholder's sole remedy in the event of a
default under the subject note was conversion
of the then-outstanding balance due back
into common stock, a remedy that appeared
inconsistent with a debt obligation and more
consistent with an obligation subordinated to
debt in terms of the remedy for default, stated a
plausible claim for inequitable conduct, the first
element of equitable subordination. 11 U.S.C.A.
§510(c).

Cases that cite this headnote

Bankruptcy
&= Determination of priority

Allegations that shareholder of Chapter 11
debtor was an insider, that shareholder loaned
debtor $500,000.00 in order to satisfy acondition
by debtor's bank lender for additional investment
into debtor, that at the time of the $500,000.00
“loan” debtor was undercapitalized, at least in
the opinion of its bank lender, and in light of
its general financial condition, and that debtor
had filed a proof of claim for the amounts
owed to him under the note, stated a plausible
claimfor inequitable conduct, thefirst element of
equitable subordination. 11 U.S.C.A. § 510(c).

Cases that cite this headnote

Bankruptcy
&= Determination of priority

Official committee of unsecured creditors, acting
on behalf of the Chapter 11 estate, failed
to establish that corporate creditors engaged
in inequitable conduct, the first element of
equitable subordination; complaint did not allege
any wrongful or fraudulent conduct on the part of
these creditors, as there were no allegations that
the consulting fees which formed the basis for
one creditor's claim were fraudulent or wrongful,
nor were there any allegations that either of
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the obligations which constituted the elements
of second creditor's claim were fraudulent or
wrongful. 11 U.S.C.A. § 510(c).

Cases that cite this headnote

Bankruptcy
&= Determination of priority

Allegations that, as a result of the wrongful
conduct of Chapter 11 debtor's former officers,
directors, and/or shareholders, debtor lost
millions of dollars through payment of illegal
dividends, excessive compensation and expense
reimbursement, wrongful payment of personal
expenses for insiders, and wrongful paymentsto
or for the benefit of entities owned by insiders,
stated a plausible claim for injury to debtor's
creditors or conferment of an unfair advantage
on a creditor, the second element of equitable
subordination. 11 U.S.C.A. § 510(c).

Cases that cite this headnote

Bankruptcy
&= Carrying out provisions of Code

Bankruptcy

&= Claims by insiders and by attorneysin
excess of value
Although the Bankruptcy Code does not
expressy authorize the recharacterization
of clams as equity rather than debt,
recharacterization is well within the broad
powersafforded abankruptcy court inthesection
of the Code authorizing the court to enter any
order necessary or appropriate to carry out the
provisions of title 11. 11 U.S.C.A. § 105(a).

1 Cases that cite this headnote

Bankruptcy

&= Claims by insiders and by attorneysin
excess of value
Bankruptcy

&= Inequitable conduct

Although claimsfor equitable subordination and
recharacterization result in similar economic
consequences, they are separate and distinct
causes of action. 11 U.S.C.A. 88§ 105(a), 510(c).
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[78]

[79]

[80]

[81]

Cases that cite this headnote

Bankruptcy

&= Claims by insiders and by attorneysin
excess of value
Inarecharacterization analysis, if the bankruptcy
court determines that the advance of money is
equity and not debt, the claim is recharacterized
and the effect is subordination of the claim as
a proprietary interest because the corporation
repays capital contributions only after satisfying
all other obligations of the corporation.

1 Cases that cite this headnote

Bankruptcy

&= Claimsby insiders and by attorneysin
excess of value
Recharacterization of a claim is appropriate
where the circumstances show that an apparent
debt transaction was actualy an equity
contribution ab initio.

1 Cases that cite this headnote

Bankruptcy
&= |nequitable conduct

Equitable subordination isappropriate when, due
to the misconduct of a creditor, the creation of
their debt isinequitable vis-a-vis other creditors.

Cases that cite this headnote

Bankruptcy

@ Claims by insiders and by attorneysin
excess of value
Bankruptcy

&= Inequitable conduct

While a bankruptcy court's recharacterization
decision rests on the substance of the transaction
giving riseto the claimant'sdemand, itsequitable
subordination decision rests on its assessment of
the creditor's behavior. 11 U.S.C.A. § 510(c).

Cases that cite this headnote

Mext

(82]

(83]

(84]

(85]

Bankruptcy

&= Claims by insiders and by attorneysin
excess of value
Undercapitalization aloneisinsufficient, without
something more, to trigger recharacterization of
debt as equity.

3 Cases that cite this headnote

Bankruptcy

&= Claims by insiders and by attorneysin
excess of value
Regardless of the standard used in determining
whether debt should be recharacterized as equity,
no one factor is controlling or decisive, and
the more a transaction appears to reflect the
characteristics of an arm'slength negotiation, the
more likely such atransaction isto be treated as
debt.

Cases that cite this headnote

Bankruptcy

&= Claims by insiders and by attorneysin
excess of value
Factors to consider in determining whether
debt should be recharacterized as equity are as
follows: (1) adequacy of capital contributions,
(2) ratio of shareholder loans to capital, (3)
amount or degree of shareholder control, (4)
availability of similar loansfrom outsidelenders,
and (5) certain relevant questions, such as
(@) whether the ultimate financial failure was
caused by undercapitalization, (b) whether the
note included payment provisions and a fixed
maturity date, (¢) whether the note or other debt
document was executed, (d) whether advances
were used to acquire capital assets, and (€) how
the debt was treated in the business records.

2 Cases that cite this headnote

Bankruptcy

&= Claims by insiders and by attorneysin
excess of value
Complaint stated a plausible clam for
recharacterization of promissory note as equity;
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[86]

[87]

whiletermsof note, which wasissued by Chapter
11 debtor to preferred stockholder, an insider,
to amend and restate an obligation relating to a
redemption of 55.5 shares of debtor's common
stock, were consistent with a debt instrument,
the sole remedy for default, namely, conversion
of the then-outstanding balance due back into
common stock, was inconsistent with a debt
instrument.

Cases that cite this headnote

Bankruptcy

&= Claimsby insiders and by attorneysin
excess of value
Allegations that preferred shareholder, an
insider, made $500,000.00 loan to Chapter 11
debtor, that promissory note evidencing loan was
expressly subordinated to debtor's obligations to
its bank lender, that when the loan was made,
debtor was undercapitalized and could not obtain
additional capital from outside lenders absent
infusion of subordinated debt by insiders, that
the reasons for the overadvance resulted in the
ultimate financia collapse of the corporation,
stated a plausible claim that the loan evidenced
by the note was viewed as or intended to be
treated as equity and, thus, stated a claim for
recharacterization of the note.

Cases that cite this headnote

Bankruptcy

&= Claims by insiders and by attorneysin
excess of value
Complaint failled to state a clam for
recharacterization of the stock dividend portion
of preferred stockholder's claim against Chapter
11 debtor as equity; debtor apparently did not
pay preferred stock dividends for a number of
years prior to the petition date, and there was
no allegation that the preferred stock in question
wasissued at atimethat debtor wasin default of
its obligations, that debtor was insolvent, or that
the stock dividend was not a legitimate method
of capitalizing the corporation.

Cases that cite this headnote

Mext

(88]

(89]

[90]

[91]

Bankruptcy
&= Fraudulent conveyancesin general

Bankruptcy
&= Time of making transfer

Bankruptcy Code permits a trustee to avoid a
transaction, made within one year before the
commencement of the bankruptcy case, that
depletes a debtor's assets to the detriment of the
bankruptcy estate. 11 U.S.C.A. § 548.

Cases that cite this headnote

Bankruptcy
&= Intent of debtor

Bankruptcy
&= “Reasonably equivalent value” in genera

Bankruptcy Code recognizes as fraudulent those
transfers made with actua intent to hinder,
delay, or defraud creditors, as well as those
that are deemed to be constructively fraudulent
because they are made for less than reasonably
equivalent value, when the debtor is, or is
rendered, insolvent, undercapitalized, or unable
to pay its debts asthey become due. 11 U.S.C.A.
§548.

Cases that cite this headnote

Fraudulent Conveyances
&= Nature of fraud in transfers of property

Fraudulent Conveyances
&= Intent

Under New Hampshire's version of the Uniform
Fraudulent Transfer Act (UFTA), transfers may
be found fraudulent if made with actual intent
to defraud, that is, “actual fraud” claims, or if
made under circumstanceswhich, in the absence
of actual fraud, are deemed fraudulent, that
is, “constructive fraud’ claims. N.H.RSA 545-
A:4(1)(a, b), 545-A:5(1, 11).

2 Cases that cite this headnote

Fraudulent Conveyances
&= Nature of fraud in transfers of property
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Unlike actua fraud, constructive fraud is
essentially unconcerned with intent and instead
focuses upon economic effect and involves an
analysis of objective factors. N.H.RSA 545-
A:4(1)(a, b), 545-A:5(1, 11).

1 Cases that cite this headnote

Bankruptcy
&= Avoidance rights and limits thereon, in
general

Section of the Bankruptcy Code governing
liability of transferee of avoided transfer, which
defines the party from whom a trustee may
seek to recover the property preferentially or
fraudulently transferred or the value or proceeds
of such property, enunciates the separation
between the concepts of avoiding atransfer and
recovering from the transferee. 11 U.S.CA. §
550(a).

1 Cases that cite this headnote

Bankruptcy
= Pleading

Avoidance complaint alleging constructive fraud
under the Bankruptcy Code and New Hampshire
law sufficiently pleaded debtor's insolvency to
survive dismissal maotion by aleging, inter aia,
that, since specified date, debtor had been
insolvent either because it was unable to pay
its debts as they became due in the ordinary
course of business, or because its probable
liabilities exceeded the fair value of its assets,
or both, that, at all material times, debtor was
engaged in business without adequate capital
and/or was incurring debts beyond its ability to
repay them when due, that debtor sustained itself
by operating on credit, in the form of asset-
based revolving credit lines and open account
trade credit extended by suppliers of goods
and services, and that manipulation of debtor's
inventory and accounts receivable masked fact
that debtor was insolvent and a huge credit
risk, and allowed debtor to continue to prolong
its business operations far beyond the point of
viahility. 11 U.S.C.A. § 548(a)(1)(B)(ii)(l, I1);
N.H.RSA 545-A:4(1)(b)(1, 2), 545-A:5(1, ).

Mext
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Cases that cite this headnote

Bankruptcy

o= Pleading; dismissa
To survive a motion to dismiss, a plaintiff only
has to allege sufficient facts, not prove them.

1 Cases that cite this headnote

Bankruptcy
&= Pleading

In seeking to avoid transfers under
both New Hampshire's Uniform Fraudulent
Transfer Act (UFTA) and the Bankruptcy
Code's fraudulent transfer provision, unsecured
creditorscommittee had to allegethat Chapter 11
debtor made transfers of its property to someone;
the complaint, however, did not have to allege
that thetransferswere madedirectly to defendant
officer/directors, nor was it required to contain
claims against the partiesto whom such transfers
were made, such as vendors, service providers,
and companies in which these defendants may
have held an interest, but, rather, the complaint
could assert that there were avoidable transfers
under state or federal law and that the committee
sought to recover the property transferred, or its
value, from defendants pursuant to the section
of the Code governing liability of transferee of
avoided transfer. 11 U.S.C.A. 88 544(b), 548,
550(a); N.H.RSA 545-A:4(1)(b), 545-A:5(1, 11).

3 Cases that cite this headnote

Bankruptcy
&= Rights of Debtor or Injured Creditors

Bankruptcy
&= Pleading

While unsecured creditors committee asserting
avoidance complaint was required to show that
the transfer was voidable under state law by at
least one unsecured creditor of the bankruptcy
estate who held an alowable claim, a specific
creditor did not have to be identified in the
complaint. 11 U.S.C.A. § 544(b).
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Cases that cite this headnote

Bankruptcy
¢= Pleading

Unsecured creditors committee's avoidance
complaint adequately alleged that Chapter 11
debtor's former director received the benefit of
purportedly fraudulent transfers to or on behalf
of herself with respect to improvements to her
home and persona travel; while complaint did
not explicitly indicate that former director was
an entity for whose benefit these purportedly
avoidable transfers were made, it did assert
that payments totaling $12,874.03 were made
by debtor to various vendors on account
of improvements made to former director's
residence, the court could plausibly infer that
improvements made to an asset, in this case a
home, benefited the owner of the asset, in this
case, the former director, and complaint further
outlined payments of more than $1.4 million to
company for chargesrelated to personal travel on
private jet between former director's residences
in New Hampshire and Florida. 11 U.S.C.A. §
550(a)(1, 2).

Cases that cite this headnote

Corporations and Business Organizations
&= Liability for acts and debts of company

Under New Hampshire law, an owner of an
interest in a limited liability company (LLC)
is not personaly obligated for the debts of
the company simply because of the ownership
interest. N.H.RSA 304-C:25.

1 Cases that cite this headnote

Bankruptcy

&= Pleading
Unsecured creditors committee's avoidance
complaint failed to state a claim against Chapter
11 debtor's former director for recovery of
transfers for or on account of payments made
to limited liability company (LLC) owned in
part by former director; while it was possible
that transfers of property to the LLC benefited

Mext

(100]

[101]

[102]

former director, complaint made no specific
allegations asto how the payments benefited her,
as, under applicable New Hampshire law, she
was not personally obligated for the debts of
the company simply because of the ownership
interest. N.H.RSA 304-C:25; 11 U.S.CA. §
550(a).

1 Cases that cite this headnote

Bankruptcy
&= Pleading

Unsecured creditors committee's avoidance
complaint failed to state a claim against Chapter
11 debtor's former director for recovery of
transfers for or on account of payments made to
limited liability company (LLC) owned in part
by former director; athough complaint listed
payments totaling $660,000.00 made by debtor
to the LLC for the repayment of insider loans, it
failed to allege that former director was an entity
for whose benefit such transfers were made
within the meaning of the Bankruptcy Code. 11
U.S.C.A. §550(a).

Cases that cite this headnote

Bankruptcy

&= Pleading
Allegations that Chapter 11 debtor made
payments totaling at least $21,879.63 for
maintaining and improving real property owned
by limited liability company (LLC) owned in
part by debtor's former director “on behalf
of, and for the benefit of,” the LLC stated
a clam for recovery under the section of
the Bankruptcy Code governing liability of
transferee of avoided transfer; the payments in
question could plausibly have benefited dollar-
for-dollar the LLC's owners, including former
director, whose equity interestsin the LLC were
enhanced by the cash payments made toward the
LLC'smortgages. 11 U.S.C.A. § 550(a).

Cases that cite this headnote

Bankruptcy
&= Pleading
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Unsecured creditors committee's avoidance
complaint failed to state a claim against Chapter
11 debtor's former director for recovery of fees
that debtor made to company in which former
director held an ownership interest; complaint
failed to allege that former director was a person
for whose benefit these purportedly avoidable
transfers were made. 11 U.S.C.A. § 550(a).

Cases that cite this headnote

Bankruptcy

&= Pleading

Unsecured creditors committee's avoidance
complaint adequately alleged that stepson and
daughter-in-law of Chapter 11 debtor's former
director received the benefit of paymentstotaling
$223,095.13 made by debtor to various vendors
on account of improvements made to their
residence, payments of more than $4,957.00
for fees related to storage of their personal
items during the renovation of their home, and
payments totaling $1,452,541.31 for charges
related to personal travel between their families
homes; although complaint did not explicitly
state that stepson and daughter-in-law were
entities for whose benefit these purportedly
avoidable transfers were made, the court could
plausibly infer that they were. 11 U.S.C.A. §
550(a).

Cases that cite this headnote

Bankruptcy

&= Pleading
Allegations that Chapter 11 debtor made
transfers to its chief financial officer (CFO)
that were “extraordinary payments over and
above his sdary,” that these payments were
not “just debts’ for wages but, rather, included
the forgiveness of the balance of a $30,000.00
persona loan that debtor made to him, a
bonus of $24,000.00, “consulting fees’ totaling
$18,400.00, payment of his country club billsin
the amount of $7,544.00, and a “ service award”
of $25,000.00 given to him upon hisresignation,
stated aclaim of constructive fraud against chief

Mext

[105]

[106]
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financial officer (CFO). 11 U.S.C.A. § 548(d)(2)
(A); N.H.RSA 545-A:3(1).

Cases that cite this headnote

Bankruptcy
= Pleading

Under the Bankruptcy Code and under New
Hampshire law, unsecured creditors committee's
avoidance complaint failed to state a fraudulent
transfer claim against Chapter 11 debtor'sformer
director with respect to debtor's payment to him
of director's fees and expenses, committee did
not alege that director acted in bad faith, that
he failed to undertake the duties of a director,
or that the compensation paid to him for service
as a director was excessive for the undertaking
but, instead, committee only aleged that the
quality of director's service as adirector was not
valuable. 11 U.S.C.A. 88 544(b), 550, N.H.RSA
545-A:4(1)(b), 545-A:5(1).

Cases that cite this headnote

Bankruptcy
¢= Consideration

Where the compensation paid is commensurate
with the undertaking and the defendant attempts
in good faith to fulfill that undertaking, fair
consideration has been given, for purposes of
a claim of constructive fraudulent transfer. 11
U.S.C.A. §548.

Cases that cite this headnote

Bankruptcy
&= Fraudulent conveyancesin general

Bankruptcy
&= Avoidancerights and limits thereon, in
genera

Bad business decisions, without more, cannot
formthebasisfor afraudulent conveyance action
seeking recovery of compensation paid to an
officer or adirector. 11 U.S.C.A. 88 544(b), 548,
550.

Cases that cite this headnote
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Bankruptcy
&= Pleading
Corporations and Business Organizations
&= Transfer to or for the benefit of directors,
officers, or shareholders

Allegations in unsecured creditors committee's
avoidance complaint, that Chapter 11 debtor's
payments to shareholder on two promissory
noteswerein satisfaction of the debt represented
by those notes, failed to state a clam for
avoidance of constructively fraudulent transfers
under New Hampshire law; the transfers made
pursuant to those noteswere, by definition, made
for reasonably equivalent value, provided that
the notes were debt instruments. 11 U.S.C.A. 8§88
544(b), 550; N.H.RSA 545-A:3(1), 545-A:4(1)
(b), 545-A:5(1).

1 Cases that cite this headnote

Corporations and Business Organizations
&= Transfer to or for the benefit of directors,
officers, or shareholders

Redemption of an equity interest by an insolvent
corporation provides no valueto the corporation,
for purposes of a claim of a constructively
fraudulent transfer.

Cases that cite this headnote

Bankruptcy

= Pleading
Absent allegations that the issuance of stock
was fraudulent or that the payments were
in violation of the New Hampshire Business
Corporation Act, dividends that were paid to
shareholder on account of Chapter 11 debtor's
antecedent obligation under its preferred stock
issue constituted “value,” and, thus, unsecured
creditors committee's avoidance complaint failed
to establish that debtor did not receivereasonably
equivalent valuein exchangefor thetransfers. 11
U.S.C.A. 88 544(b), 550; N.H.RSA 293-A:6.40,
545-A:3(1), 545-A:4(1)(b), 545-A:5(1).

Cases that cite this headnote
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Opinion

*604 MEMORANDUM OPINION
J. MICHAEL DEASY, Bankruptcy Judge.

. INTRODUCTION

The Official Committee of Unsecured Creditors (the
“Committee” or the “Plaintiff”) appointed in the chapter
11 case of Felt Manufacturing Co., Inc., f/lk/a Foss
Manufacturing Co., Inc. (“FMC” or the “Debtor”), acting on
behalf of the chapter 11 estate of the above-captioned debtor,
filed a fifty-one count complaint against fifteen defendants.
The defendants are former officers and directors of FMC, a
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shareholder and brother of an officer and director, a spouse
of adirector, and varioustrusts and other legal entities owned
or controlled by one or more of the individual defendants.
The complaint asserts ten types of clams. (1) breach of
fiduciary duty, (2) aiding and abetting breach of fiduciary
duty, (3) waste of corporate assets, (4) unjust enrichment, (5)
declaration of illegal dividends, (6) deepening insolvency, (7)
equitable subordination, (8) recharacterization, (9) avoidance
of fraudulent transfers, and (10) avoidance of preferential
transfers. Fourteen of the fifteen defendants filed motions
seeking to dismiss for failure to state a claim upon which
relief can be granted. For the reasons stated in this opinion,
the motions to dismiss shall be granted in part and denied in
part as set forth below.

This Court has jurisdiction of the subject matter and the
parties pursuant to 28 U.S.C. 88 1334 and 157(a) and the
“Standing Order of Referral of Title 11 Proceedings to the
United States Bankruptcy Court for the District of New
Hampshire,” dated January 18, 1994 (DiClerico, C.J.). This
is acore proceeding in accordance with 28 U.S.C. § 157(b).

[I.MOTION TO DISMISS STANDARD

In order to grant a motion to dismiss under Federal Rule
of Civil Procedure 12(b)(6), which is made applicable
to adversary proceedings by Federal Rule of Bankruptcy

Procedure 7012(b), L the Court must accept the all egations of
the complaint as true and make all reasonable inferences in
favor of the plaintiff, and if, under any theory, the allegations
are sufficient to state a cause of action in accordance with
the law, the Court must deny the motion to dismiss. Warth
v. Sddin, 422 U.S. 490, 501, 95 S.Ct. 2197, 45 L.Ed.2d
343 (1975) (cited in Boles v. Filipowski (In re Enivid, Inc.),
345 B.R. 426, 441-42 (Bankr.D.Mass.2006)); Alternative
Energy, Inc. v. &. Paul Fire and Marine Ins. Co., 267 F.3d
30, 33 (1st Cir.2001); Blackstone Realty LLC v. Fed. Deposit
Ins. Corp., 244 F.3d 193, 197 (1st Cir.2001); Vartanian v.
Monsanto Co., 14 F.3d 697, 700 (1st Cir.1994); Bezanson
v. Gaudette (In re R & R Assocs. of Hampton), 248 B.R. 1,
4 (Bankr.D.N.H.2000). Dismissal is appropriate only if the
facts alleged by the plaintiff, taken as true, do not justify
recovery. Redondo Constr. Corp. v. Summertime Dev. Corp.
(In re Redondo Constr. Corp.), Bk. No. 02-02887(GAC),
Adv. No. 04-00017, 2006 WL 3898311, at *2 (Bankr.D.P.R.
May 22, 2006) (citing Aulson v. Blanchard, 83 F.3d 1, 3
(1st Cir.1996)). In order to survive a motion to dismiss,
a plaintiff must set forth “factual alegations, either direct
or inferential, regarding each material element necessary to

Mext

sustain recovery.” Id. (citing Gooley v. Mobil Oil Corp., 851
F.2d 513 (1st Cir.1988)).

*605 [lln determining a Rule 12(b)(6) motion, the
Court need not credit unsupported conclusions. Dartmouth
Review v. Dartmouth College, 889 F.2d 13, 16 (1st
Cir.1989), overruled on other grounds, Educadores
Puertorriquenos en Accion v. Hernandez, 367 F.3d 61 (1st
Cir.2004). The Federal Rules of Civil Procedure “do not
require a claimant to set out in detail the facts upon which
he bases his claim.” Conley v. Gibson, 355 U.S. 41, 47,
78 S.Ct. 99, 103, 2 L.Ed.2d 80 (1957). “To the contrary,
all the Rules require is ‘a short and plain statement of the
claim’ that will give the defendant fair notice of what the
plaintiff's claim is and the grounds upon which it rests.”
Id. (quoting Fed.R.Civ.P. 8(a)(2)). See also Sanziale v.
Nachtomi (In re Tower Air, Inc.), 416 F.3d 229, 237 (3d
Cir.2005) (under Federal Rule 8, the plaintiff need only
plead the “basic facts’ necessary to provide the defendant
with fair notice of the plaintiff's claims and the genera
factual background upon which it rests and should not be
deprived of the opportunity to pursue claims on a Rule
12(b)(6) motion for lack of detailed facts.).

Nevertheless, it also iswell established that the pleading
requirements are “not entirely ... toothless,” Dartmouth
Review, 889 F.2d at 16. The First Circuit has required
a minima level of factual particularity rather than
mere allegations of conclusions. See Fleming v. Lind—
Waldock & Co., 922 F.2d 20, 24 (1st Cir.1990) (“[T]he
necessary factual averments are required with respect to
each material element of the underlying legal theory.”)
(citing Gooley v. Mobil Qil Corp., 851 F.2d 513, 515 (1st
Cir.1988)).

Enivid, 345 B.R. at 441-42.
In Conley, the Supreme Court held that “a complaint
should not be dismissed for failure to state a claim unless
it appears beyond doubt that the plaintiff can prove no
set of facts in support of his claim which would entitle
him to relief.” Conley, 355 U.S. at 4546, 78 S.Ct. 99
(emphasisadded). “However, the Supreme Court hasrecently
abrogated Conley's rule [in Bell Atl. Corp. v. Twombly, 550
U.S. 544, 127 S.Ct. 1955, 167 L.Ed.2d 929 (2007)]. In
referring to Conley's ‘no set of facts language, the Court
determined that it ‘has earned retirement’ and that ‘[t]he
phrase is best forgotten as an incomplete, negative gloss
on an accepted pleading standard.” ” Mitan v. Feeney, No.
CV 07-3086SVWJIWJIX, 497 F.Supp.2d 1113, 1124, 2007
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WL 2068106, at *9 (C.D.Cal. July 18, 2007) (citing Bell
Atl., 127 S.Ct. at 1969). The Supreme Court stated the
accepted pleading standard as “once a claim has been stated
adequately, it may be supported by showing any set of facts
consistent with the allegations in the complaint.” Bell Atl.,
127 S.Ct. at 1969. In discussing the “no set of facts’ language
in Conley, the Supreme Court indicated that “[o]n such a
focused and literal reading of Conley's ‘no set of facts,’ a
wholly conclusory statement of claim would surviveamotion
to dismiss whenever the pleadings left open the possibility
that aplaintiff might later establish some ‘ set of [undisclosed]
facts' to support recovery.” Id. at 1968 (emphasis added).
The Supreme Court observed that “a good many judges
and commentators have balked at taking the literal terms of
the Conley passage as a pleading standard.” 1d. at 1969. In
support of that observation, the Court cited the decision in
O'Brienv. DiGrazia, 544 F.2d 543, 546 n. 3 (1st Cir.1976).

Under Bell Atlantic, a complaint will survive a motion
to dismiss under Rule 12(b)(6) only if the allegations in
the complaint cross the line between “possibility *606
and plausibility of ‘entitiefment] to relief.” ” Bell Atl., 127
S.Ct. at 1966 (citing DM Research, Inc. v. College of Am.
Pathologists, 170 F.3d 53, 56 (1st Cir.1999)). However,
a plaintiff need not plead sufficient facts to establish a
prima facie case. Snierkiewicz v. Sorema N.A. 534 U.S.
506, 515, 122 S.Ct. 992, 152 L.Ed.2d 1 (2002) (cited with
approval in Bell Atl., 127 S.Ct. at 1969). Rather, the complaint
must only provide the defendants with fair notice of the
plaintiff's claims and sufficient facts to provide notice of the
grounds upon which such claims rest. Bell Atl., 127 S.Ct. at
1959; Adelphia Communications Corp. v. Bank of Am., N.A.
(In re Adelphia Communications Corp.), 365 B.R. 24, 33
(Bankr.S.D.N.Y .2007).

The decision in Bell Atlantic has created some uncertainty
over the standard to be used to assess the adequacy of
pleadings. Igbal v. Hasty, 490 F.3d 143, 154-55, 157-59
(2d Cir.2007) (interpreting Bell Atlantic as not requiring a
universal standard of heightened fact pleading, but requiring
a flexible plausibility standard). However, the First Circuit
Court of Appeals has indicated post-Bell Atlantic “that to
survive a motion to dismiss, a complaint must alege ‘a
plausible entitlement to relief.” ” Rodriguez-Ortiz v. Margo
Caribe, Inc., 490 F.3d 92, 94-96 (1st Cir.2007) (quoting Bell
Atl., 127 S.Ct. at 1967). A plaintiff must now plead facts
sufficient to allow the necessary inferences to be drawn that
the plaintiff may be entitled to relief. Marrero—Gutierrez v.
Molina, 491 F.3d 1, 9-10 (1st Cir.2007).

Mext

Itisnot clear that the “retirement” of the literal interpretation
of Conley has changed the standard to be applied by this
Court to motions under FRCP 12(b)(6) as in the past, the
First Circuit has not literally applied the “retired” language
in Conley. See O'Brien, 544 F.2d at 546 n. 3 (“[W]hen a
plaintiff ... supplies facts to support his claim, we do not
think that Conley imposes a duty on the courts to conjure
up unpleaded facts that might turn a frivolous claim of
unconstitutional ... action into a substantial one.”) (cited
with approval in Bell Atl.,, 127 S.Ct. at 1969). The First
Circuit Court of Appeals has previously stated that “[w]hile
a complaint need only set out ‘a generalized statement of
facts, there must be enough information ‘to outline the
elements of the pleaders claim.” ” Kadar Corp. v. Milbury,
549 F.2d 230, 233 (1st Cir.1977) (quoting Wright & Miller,
Federal Practiceand Procedure: Civil 8 1357). Accordingly,
it appears to the Court that the decision in Bell Atlantic has
resulted in arephrasing of the standard under FRCP 12(b)(6)
for assessing the adequacy of acomplaint's allegations so that
itismorein linewith the standard adopted by the First Circuit
in O'Brien.

Therefore, in order satisfy the requirements of FRCP 8(a)
and to survive amotion to dismiss under FRCP 12(b)(6), the
alegations in a complaint must put defendants on fair notice
of the plaintiff's claim and allege sufficient facts to establish
aplausible entitlement to relief. Bell Atl., 127 S.Ct. at 1967.
The allegations in the complaint must cross the line between
the mere possibility of relief to the plausibility of relief. Id.
at 1966. However, requiring “ plausible grounds [for relief] ...
does not impose a probability reguirement at the pleading
stage; it simply calls for enough fact to raise a reasonable
expectation that discovery will reveal evidence [to support
relief].” Id. at 1965. Even if the Court believes that the proof
of the facts aleged is “very remote and unlikely,” a well
pleaded complaint may proceed. 1d.

“While most Rule 12(b)(6) motions are premised on a
plaintiff's putative failure to state an actionable claim, such a
motion may sometimes be premised on the inevitable *607

success of an affirmative defense.... Dismissing a case under
Rule 12(b)(6) on the basis of an affirmative defense requires
that (i) the facts establishing the defense are definitively
ascertainable from the complaint and the other allowable
sources of information, and (ii) those facts suffice to establish
the affirmative defense with certitude.” Nisselson v. Lernout,
469 F.3d 143, 150 (1st Cir.2006) (citations and quotations
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omitted), cert. denied, 550 U.S. 918, 127 S.Ct. 2131, 167
L.Ed.2d 863 (2007).

[11. DISCUSSION

A. Count |—Breach of Fiduciary Duty

Count | aleges that Stephen Foss (“Foss’) and Kevin
Sexton (“Sexton”) (collectively the “Count | Defendants’),
as officers and directors of FMC, (1) breached their fiduciary
duties to the corporation including the duties of care, loyalty,
honesty, candor, and disclosure through various actions and
failures to act specified in the complaint, and (2) breached
their fiduciary duties to FMC's creditors because FMC was
insolvent or in the “zone of insolvency” at the time of their
alleged conduct. The Count | Defendants seek dismissal of
Count | on anumber of grounds and the Committee opposes
their motion. The motions to dismiss Count | filed by the
Count | Defendants shall be denied. The Court shall address
seriatim the grounds advanced by the Count | Defendants for
dismissal of Count I.

1. Failureto Plead Fraud with Particularity

1 [2
a plaintiff need only plead a “short and plain statement of
the claim.” FRCP 8(a)(2). However, an exception to this
genera rule requires in al averments of fraud or mistake
that “the circumstances constituting fraud or mistake shall
be stated with particularity.” FRCP 9(b). The particularity
requirementsin allegations of fraud and mistake are satisfied
by averments “of the who, what, where, and when of the
alegedly false or fraudulent misrepresentation.” Rodi v.
Southern New England School of Law, 389 F.3d 5, 15
(1st Cir.2004) (citing Alternative Sys. Concepts, Inc. V.
Synopsys, Inc. 374 F.3d 23, 29 (1st Cir.2004)). “Malice,
intent, knowledge, and other condition of mind of a person
may be averred generally.” FRCP 9(b); McCallion v. Lane,
937 F.2d 694 (1st Cir.1991) (vacating dismissal of a count
under 11 U.S.C. 8§ 523(a)(2)(A) because intent need not be
pled with particularity but affirming dismissal of a count
under 11 U.S.C. § 523(a)(2)(B) due to a failure to alege
particular omissionsor falseinformationin awritten financial
statement).

The Count | Defendants contend that Count | should
be dismissed because the Committee has failed to
plead allegations of fraud and misrepresentation with

particularity. 2 The Committee respondsthat it isnot alleging
fraud or misrepresentation, but breach of fiduciary duty,

Mext

The general rule in federal court pleadings is that

a clam which does not reguire the heightened pleading
requirements of FRCP 9(b). In addition, *608 even if the
heightened pleading requirements apply, it argues that it has
satisfied the requirement.

T B )
allegations of fraud or mistake. Concha v. London, 62 F.3d
1493, 1502 (9th Cir.1995). “The purpose of this rule is to
ensure that defendants accused of the conduct specified have
adequate notice of what they are alleged to have done, so
that they may defend against the accusations. Without such
specificity, defendantsin these caseswould be put to an unfair
disadvantage, since at the early stages of the proceedings
they could do no more than generally deny any wrongdoing.”
Id. However, an allegation of a breach of fiduciary duty
is not an allegation of fraud, simply because alegations of
misrepresentation, nondisclosure or inaccurate reporting are
alleged as components of the overall lega theory that a
defendant violated a fiduciary duty. Lalondev. Textron, Inc.,
369 F.3d 1, 6 (1st Cir.2004); Enivid, 345 B.R. at 442.

[6] The alegations in the complaint provide the Count |
Defendants with fair notice of the nature of the claimed
breaches of fiduciary duty and are sufficient to establish
a plausible entitlement to relief. Although the complaint
contains allegations of fraud and misrepresentation, Count |

does not focus on recovery for fraud or misrepresentation but
rather seeks relief for breach of fiduciary duty to FMC based
upon certain allegedly fraudulent and improper conduct by
the Count | Defendants as officersand directors. Accordingly,

the heightened pleading requirements of FRCP 9(b) do
not apply. Id. If the Count | Defendants believe that the
complaint does not adequately apprise them of the nature of

the Committee's claim, amotion for amore definite statement
under FRCP 12(e), rather than a motion to dismiss under
FRCP 12(b)(6), is more appropriate. Lalonde, 369 F.3d at 6
n. 10.

2. In Pari Delicto Doctrine
[7] [8] The Count | Defendants argue that Count |
should be dismissed under the in pari delicto doctrine.
“In pari delicto is both an affirmative defense and an
equitable defense. Broadly speaking, the doctrine prohibits
plaintiffs from recovering damages resulting from their own
wrongdoing.” Nisselson, 469 F.3d at 151. The doctrine is
grounded on two principles. First, where the plaintiff and
the defendant are both responsible for wrongful actions,
courts should not resolve disputes between them arising from

FRCP 9(b), by its terms, applies only to
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the wrongdoing. Id. Second, denying relief to an admitted
wrongdoer is an effective means of deterring illegality. Id.

(91 [10] [11]
upon a plaintiff's failure to state an actionable claim in its
complaint. However, a motion to dismiss may be based
upon the inevitable success of an affirmative defense in
certain situations. Id. Dismissing a case “on the basis of an
affirmative defenserequiresthat ‘ (i) the facts establishing the
defense are definitively ascertainable from the complaint and
the other allowable sources of information, and (ii) thosefacts
suffice to establish the affirmative defense with certitude.’
" 1d. a 150 (quoting Rodi, 389 F.3d at 15). The Supreme
Court has restricted the in pari delicto doctrine to situations
in which (1) the plaintiff, as compared to the defendant,
bears at least substantially equal responsibility for the wrong
he seeks to redress, and (2) preclusion of the suit would
not interfere with the purposes of the underlying law or
otherwise contravene the public *609 interest. Pinter v.
Dahl, 486 U.S. 622, 635-38, 108 S.Ct. 2063, 100 L .Ed.2d 658
(1988); Bateman Eichler, Hill Richards, Inc. v. Berner, 472
U.S. 299, 310-11, 105 S.Ct. 2622, 86 L.Ed.2d 215 (1985).
Similarly, New Hampshire law also restricts the application
of the in pari delicto doctrine in situations where the public
policy supporting protection of the persons harmed by the
wrongdoing would befrustrated. Flags|, Inc. v. Kennedy, 131
N.H. 412, 416-17, 553 A.2d 778 (1989).

(121 [13] [14] [19]
alleges numerous acts and omissions by the Count |
Defendants that viewed in the light most favorable to the
Committee would establish a breach of the fiduciary duties
of officersand directors. FMC's cul pahility for the actions of
its officers and directors, for purposes of the in pari delicto
doctrine, is governed by applicable state law. Nisselson, 469
F.3d at 154; Adelphia Communications Corp. v. Bank of
Am., N.A. (In re Adelphia Communications Corp.), 365 B.R.
24, 46 (Bankr.S.D.N.Y.2007). FMC was a New Hampshire
corporation with its principal offices in New Hampshire
during the time period that the Count | Defendants allegedly
committed the relevant acts and omissions; therefore, New
Hampshire law governs. New Hampshire has recognized
the in pari delicto doctrine. Witte v. Desmarais, 136 N.H.
178, 187, 614 A.2d 116 (1992); Belisle v. Belisle, 88 N.H.
459, 461, 191 A. 273 (1937). A principal is chargeable with
the acts of its agent while acting in its behalf. Saidel v.
The Union Assurance Society, Ltd., 84 N.H. 232, 149 A.
78 (1930); Warren v. Dodge 83 N.H. 47, 53-54, 138 A.
297 (1927). However, representations by an agent not made

Mext

contemporaneously with the transaction will not bind the
principal. Cate v. Blodgett, 70 N.H. 316, 317, 48 A. 281
(1900). If the wrongful conduct of the Count | Defendants

Motions to dismiss are usually based isimputed to FMC, then the parties would be in pari delicto

under New Hampshire law. Belisle, 88 N.H. at 461, 191 A.
273.

The Count | Defendants contend that the in pari delicto
defense applies because the breach of fiduciary duty
claims are based upon alegedly fraudulent statements and
representations to FMC's lender. They argue that because
FMC is bound by the statements of its officers, it would be
deemed a participant in any such fraudulent statements, and
since it received the benefit of any such fraud in the form of
loan advances, the in pari delicto doctrine bars any recovery
on behalf of the bankruptcy estate of FMC.

If the premise of the Count | Defendants argument were
correct, their contention would have merit. However, the
allegations of fraudulent misrepresentationsto FMC's lender
are only a portion of the allegations supporting the breach of
fiduciary duty claimsin Count |. The Committee also alleges
a breach of the fiduciary duty of the Count | Defendants, as
officers and directors, based upon (1) a failure to monitor
the activities of other officers and employees involved in
the lending relationship and (2) causing or permitting FMC
to (a) pay excessive salaries and bonuses (I 94-98 of

the complaint)3, (b) pay illegal dividends (17 117-118),

[16] Initscomplaint the Committegy misuse corporate funds to pay for personal expenses of

officers and directors and their families (1 99-111), and (d)
maketransferstoinsidersfor lessthan adequate consideration
(11 120-124). The alegations in the complaint, taken in the
light most favorableto the Committee, suggest *610 that the
acts and omissions of the Count | Defendants were motivated
not solely to benefit FMC, but a so to benefit variousinsiders
of FMC, including the Count | Defendants, their relatives and
affiliated business entities.

[17] [18] If the complaint were seeking recovery against
the Count | Defendants for fraud against third parties on
behalf of FMC, the in pari delicto defense might well be
sufficient for purposes of a motion to dismiss. See Nisselson,
469 F.3d at 158 (uncontroverted facts sufficient to establish
the in pari delicto defense are definitively ascertainable
from the complaint); Erricola v. Gaudette (In re Gaudette),
241 B.R. 491, 500-01 (Bankr.D.N.H.1999) (facts pleaded
in complaint established corporation as co-conspirator with
defendant). However, in this case the complaint alleges that
the Count | Defendants breached their fiduciary duties to
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FMC by defrauding FMC's lender by falsifying financial
information, but also by authorizing, acquiescing in and
failing to monitor the activities of the corporation in
connection with payment of excessive salaries, illegal stock
dividends, improper expense reimbursement, improper or
fraudulent transfers to or for the benefit of themselves or
other insiders. The complaint alleges the Count | Defendants
breached the fiduciary duty they owed to FMC. If adefendant
breaches a fiduciary duty owed to a plaintiff, the defendant's
alleged wrongful conduct is not imputed to the plaintiff.
Wrongful acts on behalf of a corporation are not the same
thing as wrongful acts against it. Cenco Inc. v. Seidman &
Seidman, 686 F.2d 449, 456 (7th Cir.), cert. denied, 459 U.S.
880, 103 S.Ct. 177, 74 L.Ed.2d 145 (1982).

(191 [20] [21]
of the debtor, could not recover from third parties [or its
officers and directors] for their participation in a scheme that
the debtor had itself initiated and joined in.” Mediators, Inc.
v. Manney (In re Mediators, Inc.), 105 F.3d 822, 824 (2d
Cir.1997); see also In re Scott Acquisition Corp., 364 B.R.
562, 566 (Bankr.D.Del.2007). The in pari delicto defense
deniesrecovery for damages arising from awrongful act by a
plaintiff equaly at fault with a defendant. Where the parties
are both at fault, but not equally at fault, the trial court must
make findings regarding the respective blame and grant relief
to the party whose fault isless. Rossv. Bolton, 904 F.2d 819,
824 (2d Cir.1990) (citing Pinter and Bateman ). However,
whenwrongful actsare committed against acorporation by its
officers and directors, the wrongful nature of such actsis not
imputed to the corporation. Official Committee of Unsecured
Creditors v. RF. Lafferty & Co., Inc., 267 F.3d 340, 359
(3d Cir.2001); Fed. Deposit Ins. Corp. v. Shrader & York,
991 F.2d 216, 223 (5th Cir.1993); Cenco, 686 F.2d at 456.
Therefore, the in pari delicto defense is not a bar to the
Committee's pursuit of breach of fiduciary duty claimsagainst
the former officers and directors of FMC. Mediators, 105
F.3d at 826-27.

3. Standing of the Committee
[(22] [23]
Committee is basing its claim in Count I, in part, upon a
breach of a fiduciary duty to FMC's creditors because the
corporation was in the “zone of insolvency” (1 131, 133—
35). The Committee responds that it is not asserting any
claims which belong to creditors, but only claims belonging
to the FMC bankruptcy estate, all as set forth in 7 11-13.
The Count | Defendants are correct in their assertion that

Mext

the Committee has no standing to bring claims belonging to
individual creditors. *611 Caplinv. Marine Midland Grace
Trust Co. of New York, 406 U.S. 416, 434, 92 S.Ct. 1678,
32 L.Ed.2d 195 (1972); Gaudette, 241 B.R. at 500 (citing
Regan v. Vinick & Young (In re Rare Coin Galleries of Am.,,
Inc.), 862 F.2d 896 (1st Cir.1988)). Individual creditors may
not have standing to bring claims for breach of fiduciary
duty against officersand directors of aninsolvent corporation,
but they do have standing to bring derivative claims against
officers and directors for breach of fiduciary duty. North
Am. Catholic Educ. Programming Found., Inc. v. Gheewalla,
No. 521,2006, 930 A.2d 92, 101, 2007 WL 1453705, at *7
(Ddl. May 18, 2007) (under Delaware law creditors do not
have a direct claim against directors of a corporation that is
either insolvent or in the zone of insolvency). The Committee

“The Committee, standing in the shoes in this case is bringing a derivative claim on behalf of the

bankruptcy estate. The Count | Defendants do not dispute
that the Committee has standing to pursue claims of the
bankruptcy estate. The fact that recovery on claims of the
estate might benefit creditors of the estate does not affect the
Committee's standing to bring any such claim, so long as the
Debtor could have brought the claim prepetition. Mediators,
105 F.3d at 825-26.

[25] The Committee does not claim to be pursuing claims
which belong to anindividual creditor or agroup of creditors.
However, in its complaint the Committee alleges that the
Count | Defendants owed fiduciary dutiesto FMC's creditors
aswell asto FMC. See 1 131, 133 and 135. In addition, the
complaint also alleges harm to FMC's creditors. See § 134.
The Count | Defendants contend that the Committee does not
have standing to pursue such claims on behalf of creditors.
TheFirst Circuit Court of Appealshasrejected that argument.
Morley v. Ontos, Inc. (In re Ontos, Inc.), 478 F.3d 427, 432
(1st Cir.2007).

[26] [27] [28] [29] [30]
officersand directors of a corporation owe afiduciary duty to
the corporation and its sharehol ders. Bartlett v. Dumaine, 128
N.H. 497,513, 523 A.2d 1 (1986) (an officer of acorporation
may be liable for a breach of fiduciary duty which causes

[24]  The Count | Defendants contend that the 5 giminution in the value of the corporation); Rosenblum

v. Judson Eng'g Corp., 99 N.H. 267, 271, 109 A.2d 558
(1954) (officers and directors of a corporation owe a duty to
shareholders to reasonably protect and conserve the interests
of the corporation). The breach of the fiduciary duty of an
officer or adirector harmsthe corporation. Prod. Res. Group,
LLC v. NCT Group, Inc., 863 A.2d 772, 792 (Del.Ch.2004).
Once a corporation is insolvent, its directors owe a fiduciary

Under New Hampshire law,
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duty to the corporation's creditors and creditors have standing
to maintain derivative claims for breaches of fiduciary duty.
Gheewalla, 930 A.2d at 101, 2007 WL 1453705, at *7
(creditors may bring derivative claims under Delaware law);
Flags I, 131 N.H. at 416-17, 553 A.2d 778 (derivative
claim exists under New Hampshire law); Mica Prods. Co.
v. Heath, 81 N.H. 470, 471, 128 A. 805 (1925) (under New
Hampshire law creditors of an insolvent corporation have a
direct claim against thedirectorsfor fraudulent or preferential
transfers). “Thus, regardless of whether they are brought by
creditors when a company is insolvent, [claims for breach
of fiduciary duty] are derivative, with either shareholders or
creditors suing to recover for harm done to the corporation as
an economic entity and any recovery logically flows to the
corporation and benefits the derivative plaintiffsindirectly to
the extent of their claim on thefirm'sassets.” Prod. Res., 863
A.2d at 792. Whileit is correct that a bankruptcy trustee does
not have standing to pursue the claims of individual creditors,
or even aclass of creditors, he may pursue theinterests of the
bankruptcy estate *612 and derivatively the interests of its
creditors. Bondi v. Grant Thornton Int'l (In re Parmalat Sec.
Litig.), 377 F.Supp.2d 390, 420 (S.D.N.Y.2005); Gheewalla,
930 A.2d at 101, 2007 WL 1453705, at * 7. Indeed, where the
injury from an alleged breach of an officer's or a director's
fiduciary duty to a bankrupt corporation is to all creditors,
the trustee may be the only person who may bring such a
claim. Official Committee of Unsecured Creditors of Norstan
Apparel Shops, Inc. v. Lattman (In re Norstan Apparel Shops,
Inc.), 367 B.R. 68, 81-82 (Bankr.E.D.N.Y.2007).

Accordingly, the Committee has standing to bring the claims
against the former officers and directors of FMC for their
alleged breach of the fiduciary duty owed by them to FMC
and its creditors.

4. Discretionary Authority of Officer

Sexton alone seeks dismissal of Count | based uponthefailure
of the complaint to allege that he exercised “discretionary
authority” inviolation of NH RSA 293-A:8.42(a), aprovision
of the New Hampshire Business Corporation Act (the “NH
BC Act”). The complaint alleges that Sexton was the Chief
Financial Officer of FMC ( 18). While the precise duties
and qualifications of the chief financial officer (“CFQ") of
a corporation will vary, the CFO is a senior member of
management charged with the overall responsibility for the
accounting systems, including the accuracy of the books and
records of the corporation, aswell asits accounting and fiscal
decisions. Black's Law Dictionary 253 (8th ed.2004). Sexton
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has not placed in themotion to dismissrecord any provision of
FMC's articles of incorporation or bylaws that would tend to
establish that the CFO of FM C had no discretionary authority
over any of the actionsalleged in the complaint. Hisargument
appears to be based upon his view that the Committee failed
to allege that he had discretionary authority in hisjob as CFO
of FMC.

[31] [32] [33] Sexton'sargument,if correct,isunavailing.
Subjective characterizations and unsubstantiated conclusions
are not sufficient to support a claim. Bell Atl., 127 S.Ct. at
1966; Dewey v. University of New Hampshire, 694 F.2d 1,
3 (1st Cir.1982), cert. denied, 461 U.S. 944, 103 S.Ct. 2121,
77 L.Ed.2d 1301 (1983). However, when “conclusions are
logically compelled, or at least supported, by the stated facts’
and “an inference rises to what experience indicates is an
acceptablelevel of probability ... ‘ conclusions become* facts
for pleading purposes.” Fleming v. Lind-Waldock & Co.,
922 F.2d 20, 24 (1st Cir.1990) (quoting Dartmouth Review
v. Dartmouth College, 889 F.2d 13, 16 (1st Cir.1989)). In
this case, the allegations that Sexton was the CFO of FMC
(1191 2, 4) coupled with the alegations regarding the financial
reporting problems or errors of FMC (1 7, 18, 42, 53,
6465, 73-78, 131-133), the alleged illegal dividends (1 1
117-118), and Sexton's admissions to other directors (1 8),
support a plausible conclusion that Sexton had and exercised
discretionary authority as a senior officer of FMC. Sexton
is free to rebut that inference at trial, but his argument that
he only took orders and never exercised any discretion or
decision-making authority need not be considered by the
Court on a motion to dismiss. Rather, Sexton must establish
this defense through an evidentiary record at trial. The
allegations regarding Sexton's position as the CFO of FMC,
the actions taken by him, the actions he acquiesced in and
his admissions, together taken in the light most favorable to
the Committee, state a plausible claim for breach of fiduciary
duty under New Hampshire law.

*613 5. Duties of a Director
[34] Sexton also seeks dismissal of Count | as to the
allegationsthat he breached hisfiduciary duty asadirector of
FMC, on the grounds the complaint fails to allege any action
by him as a director in violation of NH RSA 293-A:8.30.
Even if Sexton's contention regarding the lack of allegations
of any affirmative acts by him as a director is true, directors
have aresponsibility under New Hampshire law to discharge
their dutiesin good faith, with the care of an ordinary prudent
person and in the best interests of the corporation. NH RSA
293-A:8.30(a); Rosenblum, 99 N.H. at 271, 109 A.2d 558.
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The complaint aleges numerous failures of the directors
of FMC to discharge their duties in the required manner
including authorizing the payment of illegal dividends (190,
117-118), the failure to implement any system of financial
controls (11 92-93), and the failure to monitor and control
the compensation of FMC's officers (1 98). Such allegations
place Sexton on fair notice of the claims against him and are
sufficient to establish a plausible entitlement to relief.

B. Count | |—Breach of Fiduciary Duty

Count Il aleges that Patricia Foss, Jenifer Foss Smyth,
David Rowell (“Rowell”), and Douglas Kinney (“Kinney”)
(collectively the “Count |l Defendants’), as officers and/or
directors of FMC, (1) breached their fiduciary duties to the
corporation including the duties of care, loyalty, honesty,
candor, and disclosure through various actions and failuresto
act specified inthecomplaint, and (2) breached their fiduciary
duties to FMC's creditors because FMC was insolvent or in
the* zone of insolvency” at the time of their alleged conduct.
The Count Il Defendants each seek dismissal of Count Il
on a number of grounds and the Committee opposes their
motions. The motions to dismiss Count 11 filed by the Count
I Defendants shall be denied.

The Count Il Defendants seek the dismissal of Count Il
based upon the doctrine of in pari delicto. Count Il in form
and substance is identical to Count | except that it does not
allege that any of the Count |1 Defendants falsified financial
information or borrowing base certificates, and it does allege
that the Count |l Defendants failed to investigate allegations
by an officer of FMC regarding faulty reporting systems
and unethical behavior. For the reasons discussed in section
[11.A.2 above, the in pari delicto defense is not a bar to the
Committee's pursuit of claimsagainst the Count |1 Defendants
for breach of thefiduciary duty owed to FMC. For the reasons
discussed in section 111.A.3 above, the Count 1| Defendants
motions to dismiss Count |l because the Committee lacks
standing to pursue aclaim for abreach of fiduciary duty owed
to FMC's creditors are also without merit.

[35] The complaint alleges that the Count |l Defendants,
as directors of FMC, breached their fiduciary duty to
the corporation by (1) failing to monitor the financia
performance of the corporation or to maintain financial and
accounting controls (11 8, 38-68, 75-81), (2) failing to
adequately investigate the operations of FMC after being
placed on notice by Sexton of irregularities (1 9, 82-91),
(3) failing to implement controls or to prevent the misuse
of corporate funds for the personal expenses of insiders (11

Mext

92-93), including excessive salaries and bonuses (11 94—
98), payment of illegal dividends (11 117-118), payment of
personal expenses of officers and directors and their families
(1191 99-111), and (4) authorizing or permitting transfers of
corporate funds and assets to insiders for less than adequate
consideration (11 120-124). Such allegations place the Count
I Defendants on fair notice of the claims *614 against them
and are sufficient to establish aplausible entitlement to relief.

C. Count I11—Aiding and Abetting Breach of Fiduciary
Duty

Count |1l alleges that Foss, Sexton and Marcella Darling
(“Darling”) (collectively the “Count III Defendants’)
knowingly and willfully aided and abetted the breaches of
fiduciary duty described in the complaint because they (1)
were aware, or should have been aware of, the breach of
fiduciary duty described in the complaint, (2) provided active
assistance to the persons committing such wrongful acts,
and (3) agreed to, encouraged, assisted, and/or directed the
persons to commit such wrongful acts (Y 145). The Count
111 Defendants seek dismissal of Count I11 on a number of
grounds and the Committee opposes their motions. Foss and
Sexton argue that Count I11 must be dismissed together with
Count |I. For the reasons discussed in section I11.A above,
the motions to dismiss Count | shall be denied. Accordingly,
Count 111 shall not be automatically dismissed. Darling argues
that Count 111 should be dismissed because the Committee
lacks standing to bring the claim, and the claim against her is
barred by thein pari delicto doctrine. For the reasons set forth
in sections I11.A.2 and 111.A.3, her position is without merit.
The additional reasons advanced by the Count 111 Defendants
are similarly unavailing and the motions to dismiss Count 111
filed by the Count |11 Defendants shall be denied.

1. Cause of Action for Aiding and Abetting Breach of
Fiduciary Duty

The Count 111 Defendants argue that the New Hampshire
Supreme Court has not recognized an action for aiding
and abetting a breach of fiduciary duty and that aiding
and abetting is a criminal concept. New Hampshire has
recognized aiding and abetting liability in the context of
civil actions. Plante v. Engel, 124 N.H. 213, 217, 469 A.2d
1299 (1983) (a person may be liable for damages on a
conspiracy theory for combining with another to commit
a civil wrong). However, “the New Hampshire Supreme
Court has yet to expressly consider whether to adopt the tort
of aiding and abetting a breach of fiduciary duty.” Invest
Almaz v. Temple-Inland Forest Prods. Corp., 243 F.3d 57,
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82 (1st Cir.2001) (noting the magistrate judge had ruled
that the New Hampshire Supreme Court would recognize
the tort and would hold a person liable for harm resulting
to a third party from the tortious conduct of another if the
person “knows that the other's conduct constitutes a breach
of duty and gives substantial assistance or encouragement
to the other” in connection with the breach of duty) (citing
Restatement (Second) of Torts § 876(b)). The majority of
the courts that have considered the doctrine of aiding and
abetting liability, as set forth in the Restatement (Second) of
Torts§876(b), permit aclaim for aiding and abetting. Richard
C. Mason, Civil Liability for Aiding and Abetting, 61 Bus.
Law 1135, 113940 (2006) (indicating 30 of 34 jurisdictions
permit a claim for aiding and abetting in some context). New
Hampshire has recognized a claim for aiding and abetting
in the context of interference with custodial rights based
upon important public policy considerationsin protecting the
parent-child relationship, and the exercise of that relationship
through the custody of the child. Plante, 124 N.H. at 216-17,
469 A.2d 1299.

[36] Under New Hampshire law, the duty of officers and
directors to a corporation and its shareholders is viewed as
essentially the same as the duty of atrustee to atrust and its
beneficiaries. Bartlett, *615 128 N.H. at 513-14, 523 A.2d
1; Rosenblum, 99 N.H. at 271, 109 A.2d 558; Mica Products,
81 N.H. at 471, 128 A. 805. New Hampshire law recognizes
the duty of a trustee to act in good faith, act solely in the
interests of the beneficiaries, not act for their personal benefit
or in situationsinvolving a conflict of interest, and in general
to act in aprudent manner. See NH RSA 564-B:8-801 to 804.
New Hampshire law also protects persons who in good faith
deal with a trustee without knowledge that a trustee is not
properly exercising the trustee's powers. See NH RSA 564—
B:10-1012.

(371 [39]
new cause of action is atwo-step process. A court (1) “must
first determine whether the interest that the plaintiffs assert
should receive any legal recognition,” and (2) “if so, whether
the relief that the plaintiffs request would be an appropriate
way to recognize it.” Aranson v. Schroeder, 140 N.H. 359,
364, 671 A.2d 1023 (1995). Based upon the New Hampshire
Supreme Court'slong-standing view that the duties of officers
and directors of corporations are akin to the fiduciary duty
of a trustee, its recognition of aiding and abetting claims
in civil proceedings protecting important public policies
such as child custody, and the requirements imposed on
fiduciariesunder New Hampshirelaw, this Court predictsthat
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Under New Hampshire law, the recognition of a

the New Hampshire Supreme Court would concur with the
majority of jurisdictions that have considered the issue and
recognize a claim for aiding and abetting in the context of
a breach of fiduciary duty under the standards articulated in
the Restatement (Second) of Torts § 876(b) and would find
that the relief requested by the Committee is an appropriate
remedy.

2. Sufficiency of Count 111

Even if aclaim for aiding and abetting a breach of fiduciary
duty exists under New Hampshire law, the Count IlI
Defendants challenge the sufficiency of the allegations in
the complaint to state such a claim. Sexton claims that a
corporate officer or director is protected from liability as an
officer or adirector by the provisions of the NH BC Act, NH
RSA 293-A:8.42(d) and NH RSA 293-A:8.30(d). Darling
claimsthat thefailure of the complaint to allege that she owed
any fiduciary duty to FMC requires dismissal of Count 1ll
as to her. Foss adopts by reference Sexton's argument. The
Committee contends that the complaint alleges the necessary
elements of aiding and abetting, namely (1) a breach of
fiduciary duty, (2) knowing inducement or participation in
the breach, and (3) damages. Invest Aimaz, 243 F.3d at 83;
Restatement (Second) of Torts § 876(b).

[39] [40] [41]
fail to recognize the nature of the claim for aiding and
abetting. Conspiracy and aiding and abetting have similar
elements but are different claims. Conspiracy requires an
agreement as well as an overt act causing injury. Beck v.
Prupis, 529 U.S. 494, 501, 120 S.Ct. 1608, 146 L.Ed.2d
561 (2000). Conspiracy requires the actual commission of a
wrongful act giving rise to damages. Id. at 501-03, 120 S.Ct.
1608. The agreement among co-conspirators is not in and of
itself actionable but is the mechanism for subjecting al co-
conspiratorsto liability for an act committed by one of them.
Id. In somejurisdictions, aclaimfor civil conspiracy does not
arise unless each conspirator owed the victim a duty not to
commit the underlying wrongful act. Neilson v. Union Bank of
California, N.A., 290 F.Supp.2d 1101, 1133 (C.D.Cal.2003).
However, “the act of aiding and abetting is distinct from
the primary violation; liability attaches because the aider and
abettor *616 behavesin a manner that enables the primary
violator to commit the underlying tort.” Id. at 1134 (citing
Halberstam v. Welch, 705 F.2d 472, 478 (D.C.Cir.1983)).

[42] Therefore, thefact that aparticular Count |11 Defendant
may have had no fiduciary duty to FMC, or may not have
violated a fiduciary duty that such defendant may have had

The arguments of the Count 111 Defendants


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001212126&pubNum=506&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_82
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0290694796&pubNum=0101577&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0290694796&pubNum=0101577&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0290694796&pubNum=0101577&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0328627480&pubNum=1105&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_1105_1139
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0328627480&pubNum=1105&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_1105_1139
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984104742&pubNum=162&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984104742&pubNum=162&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987039708&pubNum=162&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987039708&pubNum=162&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1955111533&pubNum=162&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1925114477&pubNum=161&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1925114477&pubNum=161&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000864&cite=NHSTS564-B%3a8-801&originatingDoc=Ib29342e63f9311dcbd4c839f532b53c5&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000864&cite=NHSTS564-B%3a8-804&originatingDoc=Ib29342e63f9311dcbd4c839f532b53c5&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000864&cite=NHSTS564-B%3a10-1012&originatingDoc=Ib29342e63f9311dcbd4c839f532b53c5&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000864&cite=NHSTS564-B%3a10-1012&originatingDoc=Ib29342e63f9311dcbd4c839f532b53c5&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995221969&pubNum=162&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995221969&pubNum=162&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0290694796&pubNum=0101577&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000864&cite=NHSTS293-A%3a8.42&originatingDoc=Ib29342e63f9311dcbd4c839f532b53c5&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000864&cite=NHSTS293-A%3a8.42&originatingDoc=Ib29342e63f9311dcbd4c839f532b53c5&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000864&cite=NHSTS293-A%3a8.30&originatingDoc=Ib29342e63f9311dcbd4c839f532b53c5&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001212126&pubNum=506&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_83
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0290694796&pubNum=0101577&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000112481&pubNum=708&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000112481&pubNum=708&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000112481&pubNum=708&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000112481&pubNum=708&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000112481&pubNum=708&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000112481&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003761501&pubNum=4637&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4637_1133
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003761501&pubNum=4637&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4637_1133
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003761501&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983118031&pubNum=350&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_350_478

In re Felt Mfg. Co., Inc., 371 B.R. 589 (2007)
2007 BNH 027

to FMC, is not a defense to a civil claim for aiding and
abetting. The Committee states a claim if it alleges that
a Count Il Defendant (1) aided a party who breached a
fiduciary duty that such party had to FMC, (2) knowingly
and substantially provided assistance to such person, and (3)
FM C suffered damages. Invest Almaz, 243 F.3d at 83; Pittman
by Pittman v. Grayson, 149 F.3d 111, 123 (2d Cir.1998);
Restatement (Second) of Torts § 876(b). The Committee has
made such allegationsin Y 15, 18, 20, 73-78 and 144-146.
Such allegations place the Count |11 Defendants on fair notice
of the claims against them and are sufficient to establish a
plausible entitlement to relief.

Sexton's motion to dismiss shall aso be denied for two
additional reasons. First, his reliance on the arguments he
raised in seeking dismissal of Count | is misplaced. The
claim of aiding and abetting is separate and distinct from any
claim against Sexton based upon his actions as an officer or a
director of FMC. Second, for thereasonsdiscussed in sections
[11.A.4 and I11.A.5 above, to the extent that Count 11 of the
complaint is based upon Sexton's acts or conduct as an officer
or a director of FMC, the complaint alleges that it was his
failure to discharge his duties as an officer and a director that
caused damageto FMC. Sexton's motion to dismiss Count 111
based upon provisionsin the NH BC Act shall be denied.

D. Count IV—Waste of Corporate Assets

Count 1V aleges that the actions of Foss, Patricia Foss,
Jenifer Foss Smyth, Sexton, Rowell and Kinney, as directors
of FMC, are responsible for the waste of assets of FMC by
permitting or causing excessive salaries, bonuses, preferred
stock dividends and other expense reimbursements and
payments without a fair exchange of value. All of the
defendants named in Count IV with the exception of Foss
(collectively the “ Count 1V Defendants’) have filed motions
to dismiss Count IV. The motions to dismiss are based upon
argumentsthat the Committee does not have standing to bring
the claims under Count 1V and that such claims are barred by
thein pari delicto doctrine. For the reasons set forth in section
[11.A.2 and I11.A.3 above, the motions filed by the Count 1V
Defendants to dismiss Count IV based on alack of standing
and thein pari delicto arguments shall be denied.

Sexton also argues that Count IV should be dismissed as
to him because it does not allege that he violated the
standards of conduct for an officer or a director of a New
Hampshire business corporation as established in NH RSA
293-A:8.42(d) and NH RSA 293-A:8.30(d). The Committee
opposes the motions to dismiss Count 1V based upon several
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of the arguments it raised in its opposition to the dismissal
of Counts I, Il and Ill. For the reasons discussed in section
I11.A.5with respect to Count | and section 111.C.2 with respect
to Count I, Sexton's motion to dismiss Count IV based
upon his claim of compliance with the standards applicable to
officers and directors under the NH BC Act shall be denied.

E. Count V—Unjust Enrichment

Count V allegesthat Foss, Patricia Foss, Jenifer Foss Smyth,
John Smyth, *617 Sexton, Dennis Foss, Kinney, Foss
Family LLC I, Foss Family LLC II, Foss Redty, Inc.,
Business Helicopters, Inc., Foss Family 2004 Irrevocable
Trust and Custom Travel of New Hampshire, Inc.
(collectively the “Count V Defendants’” with the exception
of Custom Travel of New Hampshire, Inc.) received property
from FM C to which they were not entitled and have benefitted
unjustly at FMC's expense. The Count V Defendants seek
dismissal of Count V based upon the Committee's failure
to state a claim against an individual Count V Defendant
for various reasons and because the equitable remedy of
restitution for unjust enrichment is not available where a
plaintiff has an adegquate remedy at law.

[43] [44] [49]
a plaintiff who can show that there was unjust enrichment
either through the wrongful acts of the defendant or through
passive acceptance by a defendant of a benefit that would
be unconscionable to retain. Petrie-Clemons v. Butterfield,
122 N.H. 120, 127, 441 A.2d 1167 (1982); Nute v. Blaisdell,
117 N.H. 228, 232, 374 A.2d 923 (1977). A claim of
unjust enrichment is based upon a benefit conferred on the
defendant, not on the existence of an agreement between
the plaintiff and the defendant. Presby v. Bethlehem Village
District, 120 N.H. 493, 495, 416 A.2d 1382 (1980) (unjust
enrichment found where work done on the property of
a third party benefitted the defendant); Petrie-Clemons,
122 N.H. at 127, 441 A.2d 1167 (restitution available in
addition to damages for breach of contract where wrongful
conduct resulted in a benefit to the defendant which was
unconscionable to retain). Where the remedy sought is
for breach of obligations imposed by law, as opposed to
obligations arising from the receipt of a benefit which is
unjust, a claim of unjust enrichment does not lie. Bessette
v. Avco Fin. Servs,, Inc., 230 F.3d 439, 448 (1st Cir.2000)
(breach of obligations arising under § 524 of the Bankruptcy
Code do not give rise to a claim for unjust enrichment);
Pacamor Bearings, Inc. v. Minebea Co., Ltd., 892 F.Supp.
347, 357 (D.N.H.1995) (claims under the Lanham Act and

The remedy of restitution is available to
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state unfair competition statutes do not giverisetoaclaim for
unjust enrichment).

[46]
(i.e., for breach of contract) and an equitable remedy (i.e., for
unjust enrichment) in one complaint, so long asthe claimsare
for different damages. Compare Petrie-Clemons, 122 N.H.
at 12627, 441 A.2d 1167 (contract damages and restitution
permitted in one action), with Pacamor, 892 F.Supp. at
357 (profits obtained through alleged violations of federal
and state statutes on competition were not a benefit for
which restitution is appropriate where the statutesin question
provided adamages remedy). Simply because the Committee
is bringing a claim for recovery on an alleged breach of a
contract or statutory obligation, itisnot precluded at thisearly
stage of thisadversary proceeding from seeking restitution for
unjust enrichment in a separate count as an aternate claim.
Cincinnati Gas & Elec. Co. v. General Elec. Co., 656 F.Supp.
49, 68-69 (S.D.Ohio 1986); FRCP 8(€)(2). To the extent that
Count V is an alternate equitable claim to a legal claim in
another count, the Committee may be required prior to trial
to make its election to seek alegal or an equitable remedy.
Cincinnati Gas, 656 F.Supp. at 68-69. It appears that the
factual allegationsregarding the Committee'salternativelegal
and equitable claims are substantially similar. Therefore,
no undue burden will be imposed on any defendant during
the pretrial discovery and preparation period. Inconsistent
alternative theories are not *618 grounds for dismissal of
Count V at thistime. Id. at 69. However, Count V shall be
dismissed as to a particular defendant to the extent that the
Committee is seeking recovery for aclaim that does not give
rise to the equitable remedy of restitution under the specific
facts as alleged in the complaint. Pacamor, 892 F.Supp. at
357.

1. Stephen Foss, Foss Family LLC I, Foss Family LLC

I, Foss Realty, Inc. and Business Helicopters, Inc.—
Unjust Enrichment

[48] Theunjust enrichment claimsagainst Foss, Foss Family
LLC I, Foss Family LLC Il, Foss Realty, Inc., and Business
Helicopters, Inc. (collectively the “Foss Defendants”) appear
to include authorization and receipt of illegal dividends (11
4(i), 117-118), insider loan repayments (11 4(ii), 116(a)),
reimbursement for personal expenses (111 4(iii) and (iv), 104—
109, 112-115), improvements to Foss's personal residence (1
4(v)), payments to various corporations and entities owned
by Foss (11 4(vi)-(ix), 25229, 112, 119-124), and excessive
compensation (1 95-96). The Committee may at this stage of
the case bring Count V as an alternate claim for an equitable
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[47] A plaintiff may seek a damages remedy at law

remedy to one or more of its counts seeking legal damages.
In addition, it may be able to seek both legal and equitable
relief under the proper circumstances, so long as the claims
arenot duplicitive or based upon all eged breaches of statutory
obligations. The allegations regarding authorization of illegal
dividendsinvolve abreach of the statutory duties of adirector
and the damages for any such action is established under
the NH BC Act. NH RSA 293-A:8.33. Accordingly, the
motion to dismiss Count V as to Foss shall be granted as
to any claim regarding authorization of illegal dividends and
denied without prejudice to all other claims against the Foss
Defendants. They may seek dismissal of Count V as to one
or more other claims prior to trial, if the Committee fails to
elect alegal or equitable remedy for any such claim prior to
that time.

2. Patricia Foss, Jenifer Foss Smyth, John Smyth

and Foss Family 2004 Irrevocable Trust—Unjust
Enrichment

The unjust enrichment claims against Patricia Foss, Jenifer
Foss Smyth, John Smyth and Foss Family 2004 Irrevocable
Trust (the “Foss Family Defendants’) appear to include
authorization and receipt of illegal dividends (11 4(i), 117—
118), improvementsto personal residences (11 4(v), 99-103),
and payments to various corporations and entities owned by
them (19 4(vi), (vii) and (ix), 25-29, 112-115, 116, 119
124). For the reasons discussed above, the Committee may
at this stage of the case bring Count V as an alternate claim
for an equitable remedy to one or more of its counts seeking
legal damages. In addition, it may be able to seek both
legal and equitable relief under the proper circumstances, so
long as the claims are not duplicitive or based upon alleged
breaches of statutory obligations. The allegations regarding
authorization of illegal dividends involve a breach of the
statutory duties of adirector and the damages for such action
are established under the NH BC Act. NH RSA 293-A:8.33.
Accordingly, the motion to dismiss Count V as to Patricia
Foss and Jenifer Foss Smyth shall be granted as to any
claim regarding authorization of illegal dividends and denied
without prejudice to all other claims against the Foss Family
Defendants. They may seek dismissal of Count V as to one
or more other claims prior to trial, if the Committee fails to
elect alegal or equitable remedy for any such claim prior to
that time.

3. Kevin Sexton—Unjust Enrichment
The unjust enrichment claims against Sexton appear to
include authorization of *619 illegal dividends (11 4(i),
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117-118) and extraordinary payments beyond authorized
compensation (11 4(vii), 94, 97-98). Sexton contends that
the complaint fails to state that the excess payments were
made in the absence of a contract or that retention of such
payments by him would be unconscionable. The complaint
alleges that Sexton received “extraordinary payments’ from
FMC over and above his saary in the form of debt
forgiveness ($30,000.00), a bonus outside of the ordinary
time for a bonus ($24,000.00), payment of country club bills
($7,544.03), an unjustified pay raise ($53,601.60), consulting
fees ($18,400.00), a service award ($25,000.00) and unused
vacation pay ($5,520.00) and that such payments were not
properly authorized by FMC's board of directors (1 97—
98). Such alegations, if true, would be sufficient to establish
that such transfers or payments were not authorized and
that retention of unauthorized transfers totaling $164,065.63
is unconscionable. For the reasons discussed above, the
Committee may at this stage of the case bring Count V
as an dternate claim for an equitable remedy to one or
more of its counts seeking legal damages. In addition, the
Committee may be ableto seek both legal and equitablerelief
under the proper circumstances, so long as the claims are
not duplicitive or based upon aleged breaches of statutory
obligations. The allegations regarding authorization of illegal
dividendsinvolve abreach of the statutory duties of adirector
and the damages for such action are established under the
NH BC Act. NH RSA 293-A:8.33. Accordingly, the motion
to dismiss Count V as to Sexton shal be granted as to
any claim regarding authorization of illegal dividends and
denied without prejudiceto all other claims. Sexton may seek
dismissal of Count V as to one or more other claims prior to
trial, if the Committeefailsto elect alegal or equitable remedy
for any such claim prior to that time.

4. Dennis Foss—Unjust Enrichment
[49] [50]  [51]
Dennis Foss appear to include receipt of illegal dividends (11
4(i), 117-118), receipt of additional unlawful distributions of
property from FMC through loan repayments ( 128), and
unlawful or inequitable distributions in connection with the
redemption of stock in FMC (11 125-127, 172). Unlike the
claims against former directors of FMC for authorization of
illegal dividends, the NH BC Act provides no statutory basis
for recovery of illegal dividends by a corporation from a

shareholder.* The complaint alleges sufficient family and
financial connections to FMC and the officers and directors
of FMC (1122, 125-128) to plausibly infer that Dennis Foss
may have had accessto information on thefinancial condition
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The unjust enrichment claims against

of FMC to provide him with knowledge of the condition of
the corporation at the time various distributions were made
and, therefore, that he knew or should have known, that the
distributions were unlawful. Such allegations are sufficient to
support aclaim for unjust enrichment at this stage of the case.
Accordingly, the motion to dismiss Count V against Dennis
Foss shall be denied.

5. Douglas Kinney—Unjust Enrichment

[52] The unjust enrichment claims against Kinney appear
to be limited to payment of fees and expenses for services as
adirector of FMC (1 19, 111). The complaint alleges that
Kinney hasbeena *620 director of FMC since July 1, 2004,
that he was paid a director's fee on July 22, 2004, and was
reimbursed for expenses as a director on August 17, 2004.
The complaint aleges that these payments were “ostensible
compensation for his services as director” (Y 111). FMC's
payment of fees and expenses to adirector of the corporation
during the time he served as a director, without more, does
not state a claim for unjust enrichment under New Hampshire
law. The complaint is devoid of any allegation that Kinney
did not serve as a director, that the fees and expenses paid
were contrary to FMC's policies or were unauthorized. There
is no alegation in the complaint as to what time period or
expenses were involved in the reimbursements. Accordingly,
the complaint does not state a claim against Kinney for unjust
enrichment. Petrie-Clemons, 122 N.H. at 127, 441 A.2d
1167; Nute, 117 N.H. at 232, 374 A.2d 923. The motion to
dismiss Count V against Kinney shall be granted.

F. Count VI—Illegal Dividends
(53] [54]  [59]
Foss, Jenifer Foss Smyth, Sexton, Rowell and Kinney, as
directors of FMC (collectively the “Count VI Defendants’),
authorized the payment of dividends contrary to the NH BC
Act, specifically NH RSA 293-A:6.40. The NH BC Act
prohibits any distribution to shareholders if, after giving it
effect, the corporation would not be able to pay its debts
as they became due or it would be insolvent if dissolved.
NH RSA 293-A:6.40(c). The NH BC Act provides a safe
harbor for directors based upon certain financia statements
and asset valuations. NH RSA 293-A:6.40(d). Directorswho
votefor or assent to anillegal distribution to shareholders are
personaly liable to the corporation for the amount that such
distribution exceeded the amount that could have been legally
distributed under the NH BC Act. NH RSA 293-A:8.33.

Count VI alleges that Foss, Patricia
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The Count VI Defendants seek dismissal of Count VI on the

basis that the Committee seeks recovery for dividends that

were paid either when they were not a member of FMC's

board of directors or more than two years before the date of

filing of FMC's bankruptcy petition, i.e., before September

16, 2003. NH RSA 293-A:8.33(c) (establishing a two-year
Defendant

Stephen Foss
Patricia Foss
Jenifer Foss Smyth
Kevin Sexton
David Rowell

Douglas Kinney

Accordingly, the motions to dismiss Count VI shal be
granted asto eachindividual Count VI Defendant to the extent
that the complaint seeks recovery of dividends authorized
outside the time periods the complaint alleges that each such
defendant served as a director and the two-year statute of
limitations.

Sexton and one or more other Count VI Defendants, by
reference to the memorandum of law submitted by him in
support of his motion to dismiss, argue that the complaint
fails to state that any of the Count VI Defendants failed to
performtheir dutiesasadirector under NH RSA 293-A:8.30,
asrequired to state aclaim under NH RSA 293-A:8.33(a). For
thereasons set forth in section 111.A.5 above, Sexton's motion
to dismiss Count VI on this ground, as well as the motions
of any other Count *621 VI Defendant incorporating such
argument by reference, shall be denied.

[56]  [57]
Defendants, by reference to the memorandum of law
submitted by him in support of his motion to dismiss, argue
that the complaint fails to allege either equitable insolvency
or balance sheet insolvency, at least one of which is required
to establish liability under NH RSA 293-A:6.40(c). The
Committee relies on 11 35 through 62 of its complaint for
the required allegations of insolvency. Paragraph 36 alleges
that the Debtor has been insolvent since 2001 either because
it could not pay its debts as they became due in the ordinary
course or because its liabilities exceeded the fair value of
its assets. Paragraphs 37 through 62 contain allegations
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Period as Director

9/16/2003 to 8/6/2005
7/1/2004 to present
7/1/2004 to present
9/16/2003 to 7/1/2004
9/16/2003 to 7/1/2004
7/1/2004 to present

Foss and one or more of the Count VI

statute of limitations). The Committee does not dispute this
contention. Therefore, the complaint properly seeks recovery
of illegal dividends authorized or acquiesced in by the Count
V| Defendants during the following time periods:

Complaint

115
116
117
118
123
119

regarding FMC's difficulties with its major lenders from
2001 until the petition date, including the continuing need to
obtain overadvances under its credit facility (11 43, 48, 49),
consideration of bankruptcy in late 2002 (1 44), a demand
by FMC's lender for a persona guarantee of the overadvance
(T 46), the necessity of raising as much as $2,080,000.00
in subordinated debt capital to continue a revolving credit
facility (111 50, 62, 128), and the failure to make required
contributions to employee benefit plans (T 58-59). The
complaint need only set forth allegations under one of the two
insolvency standardsin NH RSA 293-A:6.40(c), a cash flow
test (NH RSA 293-A:6.40(c)(1)) or a balance sheet test (NH
RSA 293-A:6.40(c)(2)). The complaint contains sufficient
alegations to establish a plausible inference that FMC was
insolvent within the meaning of NH RSA 293-A:6.40(c).
Accordingly, Count VI states a claim under NH RSA 293-
A:6.40for any dividends authorized on or after September 16,
2003, i.e., within the two-year statute of limitations.

G. Count VII—Degepening I nsolvency

Count V11 allegesthat Foss, PatriciaFoss, Jenifer Foss Smyth,
Sexton, Rowell and Kinney (collectively the “Count VII
Defendants’) engaged in various breaches of their fiduciary
duties to FMC as directors and thereby prolonged the
corporation'slife, which caused the corporation to incur more
debt than if they had taken steps to close FMC's business
or file chapter 11 before the corporation's trade credit and
working capital availability were cut off. The Committee
aleges that the failure of the Count VII Defendants to
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take such action has injured the estate and its creditors by
dissipating FMC's assets, extending its life beyond viability
and increasing its insolvency.

The Count VII Defendants argue that the “deepening
insolvency” allegations in Count VII do not state a valid
claim because such a cause of action does not exist under
New Hampshire law. In addition, even if the cause of action
exists, they argue the Committee lacks standing to bring such
a claim, the complaint does not adequately state a claim for
deepening insolvency and the complaint fails to allege fraud
with the specificity required by FRCP 9. The Committee
rejects al of the Count V11 Defendants arguments.

(58] [59] [60]
cause of action for “deepening insolvency” exists under New
Hampshire law. Deepening insolvency has been described
as “an injury to the Debtors corporate property from the
fraudulent expansion of corporate debt and the prolongation
of corporatelife.” Official Committee of Unsecured Creditors
v. RF. Lafferty & Co., 267 F.3d 340, 347 (3d Cir.2001). The
elements of a cause of action for deepening insolvency are
(1) fraud, (2) which causes the expansion of corporate debt,
and (3) which prolongs the life of the corporation. Id. at 344
*622 (Pennsylvaniawould recognize an independent cause
of action for deepening insolvency); see Seitz v. Detweiler,
Hershey and Assoc. P.C. (In re CitX Corp.), 448 F.3d 672,
681 (3d Cir.2006) (only fraudulent conduct will support a
deepening insolvency claim under Pennsylvania law); Jo
Ann J. Brighton, Deepening the Blows Against Deepening
Insolvency? The Third Circuit's CitX Opinion and Post—CitX
Opinions, 25-SEP Am. Bankr.Inst. J., Sept. 2006, at 24, 68.
The fraud reguirement of a cause of action for deepening
insolvency requires a plaintiff to allege and prove five
elements. “a representation of material fact, falsity, scienter,
reliance and injury.” In re Oakwood Homes Corp., 340 B.R.
510, 534 (Bankr.D.Del.2006) (quoting Vermeer Owners, Inc.
v. Guterman, 585 N.E.2d 377, 378 (N.Y.1991)). A number of
federa courts have questioned the recognition of deepening
insolvency asanindependent tort. Oakwood, 340 B.R. at 528—
30 (discussing the history of deepening insolvency); Kittay v.
Atl. Bank of N.Y. (In re Global Serv. Group, LLC), 316 B.R.
451, 456-59 (Bankr.S.D.N.Y.2004) (examining the historical
derivation of the theory of deepening insolvency). If an
independent cause of action for degpening insolvency exists,
it must be recognized under applicable state law. Oakwood,
340 B.R. at 531. None of the parties have cited to any New
Hampshire statute or state court decision that either supports
or rgjects a cause of action for deepening insolvency, and
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The Court must first address whether a

the Court has not found any such authority. Accordingly, the
Court “must don the soothsayer's garb and predict how [the
state's highest court] would rule if it were presented with the
question.” Lafferty, 267 F.3d at 349.

[61] Partl, Article 14 of the New Hampshire Constitution
provides:

Every subject of this state is
entitled to a certain remedy, by
having recourse to the laws, for
all injuries he may receive in his
person, property, or character; to
obtain justice freely, without being
obliged to purchase it; completely,
and without denial; promptly, and
without delay; comfortably to the
laws.

N.H. Const. pt. I, art. 14 (emphasis added). “The purpose of
this provision isto make civil remedies readily available, and
to guard against arbitrary and discriminatory infringements
on access to the courts.” Town of Nottingham v. Newman,
147 N.H. 131, 134-35, 785 A.2d 891 (2001) (quotation
omitted). New Hampshire's public policy on the recognition
of new causes of action, when necessary to provide a
remedy, is similar to Pennsylvania's public policy, which
was a significant factor in the Third Circuit's prediction
that the highest court in Pennsylvania would recognize
an independent cause of action for deepening insolvency.
Lafferty, 267 F.3d at 351. See also Oakwood, 340 B.R. at 533
(bankruptcy court predicted that the Delaware Supreme Court
would recognize the tort of deepening insolvency); but see
Trenwick Am. Litig. Trust v. Ernst & Young, LLP, 906 A.2d
168, 20405 (Del.Ch.2006) (Delawarelaw doesnot recognize
acause of action against directors for deepening insolvency).

[62] The Court shall assume, without deciding, that the
New Hampshire Supreme Court would apply the two-step test
under Aranson described above in section I11. C.1 and would
recognize an independent tort for deepening insolvency
pursuant to the analysis in Lafferty and Oakwood as the
interests the Committee asserts in Count VIl should receive
legal recognition and the relief requested by the Committee
iS an appropriate way to recognize it. *623 Aranson, 140
N.H. at 364, 671 A.2d 1023. However, under Aranson, “[t]he
analytical predicate to any consideration of [the recognition
of anew cause of action under New Hampshirelaw] must bea
determination that the relief sought is not obtainable by other
existing remedies.” 1d.
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In other jurisdictions recognizing a cause of action for
deepening insolvency, such actions have been brought agai nst
officers and director as well as outside corporate advisors.
See, eg., CitX, 448 F.3d at 674 (accounting firm and
partner in charge); Lafferty, 267 F.3d at 34445 (owner
and family, accountant, attorney, independent underwriter
and their counsel); Oakwood, 340 B.R. at 515 (debtor's
banks); Global Service, 316 B.R. at 454 (debtor's bank and
principals); Trenwick, 906 A.2d at 172 (independent directors
and CEQ director). However, inthiscase, all of the Count VI
Defendants were directors of FMC and are all alleged to have
breached their fiduciary duty to FMC as directors in Counts
| and II. Causes of action against directors of a corporation,
whether solvent or insolvent, for breach of fiduciary duty and
fraud already exist. See Trenwick, 906 A.2d at 205.

[63] TheCommittee hasfailed to articulate why the existing
causes of action against former directors of FMC for breach
of fiduciary duty and fraud are not sufficient. The Court
need not address the issue, which is not before it, as to
whether existing causes of action against non-officer or non-
director defendantswill be sufficient to withstand recognition
of a cause of action for degpening insolvency under New
Hampshire law when such a claim is made. In this case, the
Court finds that the New Hampshire Supreme Court would
not recognize anew cause of action for deepening insolvency
based on the allegations in the complaint because existing
causes of action for breach of fiduciary duty and fraud against
the Count VIl Defendants appear to provide the Committee
with adequate remedies under existing law. Accordingly, the
Court need not consider any remaining arguments raised by
the Count VII Defendants in support of their motions to
dismiss Count VII. C.f. Boles v. Filipowski (In re Enivid,
Inc.), 345 B.R. 426, 453 (Bankr.D.Mass.2006) (granting a
motion to dismiss a deepening insolvency claim against
officers and directors because the claims were subsumed
within the breach of fiduciary duty claims in the same
complaint). The motions by the Count VIl Defendants to
dismiss Count VI shall be granted.

H. Count VIII—Equitable Subordination

Count VIII alleges that all of the conduct of all of the
defendants, as aleged in the complaint, hasresulted in injury
to FMC and conferred unfair advantage on each of the
defendants. The Committee contends that any claim filed
by any of the defendants against FMC should be equitably

subordinated pursuant to 11 U.S.C. § 510(c).5 All of the

Mext

defendants, except for Rowell and Custom Travel of New
Hampshire, Inc., have moved to dismiss Count VIII on one
or both of two grounds. First, several defendants contend that
they have not filed any claim against FMC and, therefore,
there is no claim to subordinate and no relief available under
11 U.S.C. § 510(c). Second, severa defendants contend that
the alegations in the *624 complaint are insufficient to
make out a claim for equitable subordination.

The Committee agrees that Foss, Sexton, Darling, John
Smyth, Foss Family LLC |, Foss Family LLC Il, Business
Helicopters, Inc. and Foss Family 2004 Irrevocable Trust
(collectively the “Non—-Claim Defendants’) have not filed
claims. In the absence of a claim which can be subordinated,
Count VIII fails to state a claim against the Non—Claim
Defendants. Accordingly, Count VIII shall be dismissed,
without prejudice, as to the Non-Claim Defendants.
Defendants Patricia Foss (Claim Nos. 204 and 600), Jenifer
Foss Smyth (Claim Nos. 205 and 599), Rowell (Claim No.
472), Kinney (Claim No. 598), Dennis Foss (Claim Nos. 217
and 593), Custom Travel of New Hampshire, Inc. (Claim
No. 581) and Foss Realty, Inc. (Claim No. 219) (collectively
the “Claim Defendants’) have all filed one or more claims.
Therefore, their respective motions to dismiss Count VII1I
may be granted only if the complaint failsto state aclaim for
equitable subordination against them.

[64] [65] [66] [67] [68]
equitable subordination is to undo any inequality in the
claim position of a creditor that will produce injustice or
unfairness to other creditors in terms of distribution of the
estate.” In re Mid-American Waste, Inc., 284 B.R. 53, 68
(Bankr.D.Del.2002) (citing Burdenv. U.S,, 917 F.2d 115, 117
(3d Cir.1990)). The United States Supreme Court has cited
with approval, and the First Circuit Court of Appeals has
adopted, the standards for equitable subordination articul ated
by the Fifth Circuit in Benjamin v. Diamond (In re Mobile
Seel Co.), 563 F.2d 692 (5th Cir.1977). U.S. v. Noland, 517
U.S. 535, 538-39, 116 S.Ct. 1524, 134 L .Ed.2d 748 (1996);
Merrimac Paper Co., Inc. v. Harrison (In re Merrimac
Paper Co., Inc.), 420 F.3d 53, 59 (1st Cir.2005). In order to
exercisethe power of equitable subordination, the bankruptcy
court must find that: (1) the creditor engaged in some type
of inequitable conduct or fraud, (2) such conduct must
have resulted in injury to the creditors of the bankrupt
or conferred an unfair advantage on the creditor, and (3)
equitable subordination of the claim must not be inconsistent

with the provisions of the Bankruptcy Code. 6 Noland, 517
U.S. at 538, 116 S.Ct. 1524; Mobile Seel Co., 563 F.2d 692 at

“The essential purpose of
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699-700; Merrimac Paper Co., 420 F.3d at 59; Capitol Bank
& Trust Co. v. 604 Columbus Ave. Realty Trust (In re 604
Columbus Ave. Realty Trust), 968 F.2d 1332, 135960 (1st
Cir.1992). “Claims arising from dealings between a debtor
and an insider arerigorously scrutinized by the courts. On the
other hand, if the claimant is not an insider, ‘then evidence
of more egregious misconduct such as fraud, spoliation or
overreaching isnecessary.” ” 604 Columbus Ave., 968 F.2d at
1360 (quoting In re Fabricators, Inc., 926 F.2d 1458, 1465
(5th Cir.1991)). While “fraud or misrepresentation are the
most frequent justifications for equitable subordination of the
noninsider” something less than actual fraud is sufficient. Id.
Substantial misconduct involving moral turpitude or abreach
or misrepresentation where other creditors were deceived to
their damage or gross misconduct amounting to overreaching
issufficient. 1d.

Upon review of the complaint with respect to each of the
three elements of equitable subordination, and for the reasons
*625 discussed below, Count VIII shall be dismissed as
to Custom Travel of New Hampshire Inc. and Foss Realty,
Inc. (the “Count VIl Corporate Creditors’) and shall not be
dismissed against Patricia Foss, Jenifer Foss Smyth, Kinney
or Rowaell. In addition, Count V111 shall be dismissed asto the
preferred stock dividend portion of Dennis Foss's claim and
not dismissed as to the remaining elements of his claim.

1. Patricia Foss—First Element

[69] The complaint alleges that Patricia Foss breached her
fiduciary duty as a director of FMC by failing to institute
adequate financia controls or to monitor the financial
condition of FMC, despite express statements by the CFO
that should have put her on notice of potential problems
(17 8, 9, 16, 82-91). In addition, the complaint alleges that
Patricia Fossimproperly received direct or indirect payments
from FMC for personal expenses such as improvements to
her personal residence, personal travel, improvements to her
daughter's personal residence, and improper paymentsfor the
benefit of entities owned or controlled by her (11 4(v)-(vii),
4(ix), 99-103, 112-115). It isundisputed that PatriciaFossis
aninsider of FMC. 11 U.S.C. § 103(31)(B)(i). Accordingly,
her dealings with FMC are subject to rigorous scrutiny.
The Court finds that the complaint's allegations regarding
her failure to perform the basic duties of a director while
FMC paid many of her personal expenses states a plausible
claim against her for inequitable conduct, the first element of
equitable subordination.

Mext

2. Jenifer Foss Smyth—First Element

[70] Thecomplaint allegesthat Jenifer Foss Smyth breached
her fiduciary duty as a director of FMC by failing to institute
adequate financial controls or to monitor the financial
condition of FM C, despite express statements by the CFO that
should have put her on notice of potential problems (11 8,
9, 17, 82-91). In addition, the complaint alleges that Jenifer
Foss Smyth improperly received direct or indirect payments
from FMC for personal expenses such asimprovementsto her
personal residence and personal travel (11 4(v)-(vi), 99-101,
103, 112-115). It is undisputed that Jenifer Foss Smythisan
insider of FMC. 11 U.S.C. § 101(31)(B)(i). Accordingly, her
dealingswith FM C are subject to rigorous scrutiny. The Court
finds that the complaint's allegations regarding her failure
to perform the basic duties of a director while FMC paid
many of her personal expenses statesaplausible claim against
her for inequitable conduct, the first element of equitable
subordination.

3. Douglas Kinney—First Element

[71] The complaint aleges that Kinney breached his
fiduciary duty as a director of FMC by failing to institute
adequate financial controls or to monitor the financial
condition of FMC, despite express statements by the CFO
that should have put him on notice of potential problems (1
8, 9, 16, 82-91) and thereby permitted members of the Foss
family, including his stepson John Smyth and daughter-in-
law Jenifer Foss Smyth, to receive improper payments from
FMC (11 19, 99-101, 114, 115). It is undisputed that Kinney
isan insider of FMC. 11 U.S.C. § 101(31)(B)(i). The Court
finds that the complaint's allegations regarding his failure to
perform the basic duties of a director while FMC paid the
personal expenses of his stepson and daughter-in-law states
aclaim against him for inequitable conduct, the first element
of equitable subordination.

*626 4. Dennis Foss—First Element

[72] Thecomplaint allegesthat Dennis Foss, Foss's brother,
isan insider and received direct and indirect payments from

FMC for loan repayments, illegal dividends, redemption of

worthless FMC stock and payment of expenses for Foss

Redlty, Inc., an entity owned or controlled by him (11 4(i)-

(i), 22, 24, 118, 124(d), 125-128). 7 Asdiscussed in section
I11.E.4 above, the complaint states a claim that Dennis Foss
had information at the time the aleged loan repayments,
dividends and stock redemption agreements were made to
know that such payments were unlawful. It is undisputed that
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Dennis Foss is Foss's brother, a former officer and director
of FMC, and, therefore, is an insider of FMC. 11 U.S.C. §
101(31)(B)(vi).

The complaint does not allege that Dennis Foss breached any
fiduciary duty to FM C or itscreditors. The complaint does not
allege that Dennis Foss undertook any affirmativeinequitable
conduct or fraud. Dennis Foss entered into astock redemption
agreement with FMC in August 2000, for 22.84% of FMC's
common stock (the “Stock Redemption”). The complaint
does not allege that at the time the Stock Redemption was
first agreed upon, FMC was in default under any of its loan

agreements or was in financia difficulty.8 The complaint
does not state a claim that the Stock Redemption agreed upon
in 2000, between Dennis Foss and FMC was wrongful or
inequitable. However, the complaint does allege that Dennis
Foss's sole remedy in the event of a default under the note
dated April 25, 2001 (the “2001 Note") is conversion of the
then-outstanding balance due back into common stock. In the
context of the obligation evidenced by the 2001 Note, such
a remedy appears to be inconsistent with a debt obligation
and more consistent with an obligation subordinated to debt
in terms of the remedy for default. See Racusin v. Am.
Wagering, Inc. (In re Am. Wagering, Inc.), 465 F.3d 1048
(9th Cir.2006) (claim based upon a final money judgment
arising from abreach of contract to issue stock in payment for
services is not subject to subordination because the remedy
for default is recovery of the unpaid debt). Accordingly, the
complaint does state a plausible claim for the first element
of equitable subordination regarding the obligations arising
from the Stock Redemption.

[73] The complaint aleges that Dennis Foss loaned FMC
$500,000.00 on February 27, 2004 (the “ 2004 Note”), in order
to satisfy a condition by FMC's bank lender for additional
investment into FM C in order to continue honoring corporate
checks despite the overadvance under the revolving loan
agreement (150). The complaint also allegesthat Fossloaned
FMC $1,000,000.00 at the same time for the same reason
(1171 48-50, 128). The complaint states a claim that at the
time the *627 $500,000.00 “loan” was made to FMC by
Dennis Foss, the corporation was undercapitalized, at least in
the opinion of its bank lender (1 9 48-50). If the corporation
were undercapitalized, then the claim represented by the 2004
Note could be equitably subordinated to other debt. Pepper
v. Litton, 308 U.S. 295, 309-10, 60 S.Ct. 238, 84 L.Ed. 281
(1939); Mobile Seel, 563 F.2d at 702. The corporation could
be found undercapitalized if, at the time of the 2004 Note,
a reasonably prudent person with background knowledge
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of FMC's business and the risks it faced, would determine
that its capitalization was insufficient in February of 2004.
Id. a 703. The allegations in the complaint regarding the
general financial condition of FMC in early 2004, coupled
with the alegations regarding the analysis of its condition
by its then-primary bank lender are sufficient to support a
plausible claim for subordination of the 2004 Note. Dennis
Foss has filed a proof of claim (Claim No. 217, amended by
Claim No. 593) for the amounts owed to him under the 2004
Note. Accordingly, the complaint does state aplausible claim
against him at least for inequitable conduct in connection with
the 2004 Note, the first element of equitable subordination.

The complaint does not allege any inequitable conduct
by Dennis Foss in connection with his acquisition of the
preferred stock of FMC or any allegation regarding actual
or attempted control over the decisions of FMC regarding
the preferred stock. Accordingly, the complaint does not
state a claim for the first element of equitable subordination
regarding the preferred stock dividend portion of his claim.

5. Custom Travel of New Hampshire, Inc. and Foss
Realty, Inc.—First Element

[74] Custom Travel of New Hampshire, Inc. has filed a
proof of claim (Claim No. 581) for $4,200.00 of consulting
fees due for the period July 1, 2005, through September 30,
2005. Foss Realty, Inc. filed aproof of claim (Claim No. 219)
for $806,377.03 on account of two claims. The first clam
is for $663,397.26 representing the balance due for principal
andinterest, as of the petition date, on apromissory note dated
August 16, 2001, for purchase money financing for real estate
conveyedto FMC by FossRealty, Inc. The second claimisfor
$142,979.77 representing the balance due for principal and
interest, as of the petition date, on funds advanced by Foss
Realty, Inc. to FMC on August 31, 2001. The purpose of the
advance of funds which support the second part of the claim
is not disclosed.

The complaint does not allege any wrongful or fraudulent
conduct on the part of the Count VIII Corporate Creditors.
There are no alegations in the complaint that the fees which
form the basis for the claim of Custom Travel of New
Hampshire, Inc. were fraudulent or wrongful. There are no
alegations that either of the obligations which constitute the
elements of the claim of Foss Realty, Inc. were fraudulent or
wrongful. Accordingly, the complaint does not state a claim
for the first element of equitable subordination against the
Count VIII Corporate Creditors.
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6. Remaining Count VI11 Defendants—Second Element

[75] The second element of equitable subordination is
whether the conduct of the defendant creditor resulted
in injury to the creditors of FMC or conferred an
unfair advantage on the creditor. The Court's review
of the second element shal be limited to those claims
for which the complaint has satisfied the first element
of equitable subordination. The complaint alleges that
as a result of the wrongful *628 conduct by Patricia
Foss, Jenifer Foss Smyth, Kinney, and Dennis Foss,

FMC lost millions of dollars through payment of

illegal dividends, excessive compensation and expense
reimbursement, wrongful payment of personal expenses for
insidersand wrongful paymentsto or for the benefit of entities
owned by insiders (11 1, 2, 4, 8, 92-110, 112115, 117-
118), all of which alegedly damaged FMC. The complaint
states a plausible claim for the second element of equitable
subordination against the remaining Count V111 defendants.

7. Remaining Count VII1 Defendants—Third Element
The third element of equitable subordination is whether
subordination would be inconsistent with the provisions
of the Bankruptcy Code. None of the defendants contend
that subordination of claims held by insiders for breach of
fiduciary duty or other inequitable conduct is contrary to the
provisions of the Bankruptcy Code. Subordination of claims
based upon the alleged conduct of the remaining Count V111
defendants is consistent with the traditional principles of
equitable subordination, codified at 11 U.S.C. § 510(c), to
the extent that the third element of the Mobile Stedl test has
not been rendered moot by the enactment of § 510(c) of the
Bankruptcy Code. The complaint states a plausible claim for
the third element of equitable subordination.

I. Count | X—Rechar acterization

Count IX alleges that the claim of Dennis Foss should be
recharacterized by the Court as equity rather than debt.
The claim of Dennis Foss is stated in Claim No. 217, as
amended by Claim No. 593, and consists of three parts.
The first part is a claim under the 2001 Note for principal
and interest in the amount of $5,047,915.36 due, as of the
Petition Date. The second part is a claim under the 2004
Note for principal and interest in the amount of $334,384.34
due, as of the Petition Date. The third part is a claim for
accrued but unpaid dividends in the amount of $363,412.50
on FMC's Series A Preferred Stock (the “ Stock Dividend”).
Dennis Foss contends that Count IX must be dismissed as
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to the 2001 Note and the Stock Dividend claims for one or
more of three arguments: (1) the claim for recharacterization
is barred by the statute of limitations, (2) the complaint
fails to state a claim for recharacterization under the test
adopted in In re Micro—Precision Techs,, Inc., 303 B.R. 238
(Bankr.D.N.H.2003), and (3) the NH BC Act, NH RSA 293—
A:6:40(f), provides that indebtedness such as the 2001 Note
is treated at parity with the corporation’'s general unsecured
debt, unless agreed otherwise. Dennis Foss argues that Count
IX must be dismissed as to the 2004 Note for the second
reason that it should be dismissed as to the 2001 Note. The
Committee disputesthe existence of any statute of limitations
and contends that the complaint states a claim under the
Micro—Precision test.

[76] Although the Bankruptcy Code does not expressly
authorize the recharacterization of claims, the parties do
not dispute that the bankruptcy court has the power to
recharacterize claims. Every circuit court that has considered
the issue has upheld the power of the bankruptcy court to
recharacterize claims. Fairchild Dornier GmbH v. Official
Committee of Unsecured Creditors (In re Official Committee
of Unsecured Creditors for Dornier Aviation (North Am.),
Inc.), 453 F.3d 225, 231 (4th Cir.2006); Cohen v. KB
Mezzanine Fund I, LP (In re SubMicron Sys. Corp.), 432
F.3d 448, 455 (3d Cir.2006); Sender v. The Bronze Group,
Ltd. (In re Hedged— nvestments Assoc., Inc.), 380 F.3d 1292,
1298 (10th Cir.2004); Bayer *629 Corp. v. MascoTech,
Inc. (In re AutoStyle Plastics, Inc.), 269 F.3d 726, 748
(6th Cir.2001); Estes v. N & D Props, Inc. (In re N &
D Props, Inc.), 799 F.2d 726, 733 (11th Cir.1986); contra
Unsecured Creditors Committees of Pacific Express, Inc.
and Pacific Express Holding, Inc. v. Pioneer Comm. Funding
Corp. (In re Pacific Express, Inc.), 69 B.R. 112, 115 (Sth
Cir. BAP 1986). This Court agrees with and adopts the
Fourth Circuit's analysis of the Bankruptcy Code's claims
alowance and payment provisions. Dornier, 453 F.3d at
231-33. Recharacterization “is well within the broad powers
afforded a bankruptcy court in 8 105(a) and facilitates the
application of the priority scheme laid out in 8 726.” 1d.
at 231. The Fourth Circuit's analysis of the powers of the
bankruptcy court to recharacterize a debt as equity under §
105(a) is consistent with the First Circuit's views regarding
the use of that section by the bankruptcy courts. Noonan v.
Sec'y of Health and Human Servs. (In re Ludlow Hospital
Society), 124 F.3d 22, 28 (1st Cir.1997) (a bankruptcy court
may invoke § 105(a) if the equitable remedy utilized is
demonstrably necessary to fulfill a specific provision of the
Bankruptcy Code).
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(771 [78] [79] [80] [81]
claims against Dennis Foss for equitable subordination and
recharacterization. Although the two claims result in similar
€conomic consequences, they are separate and distinct causes
of action. Aquino v. Black (In re AtlanticRancher, Inc.), 279
B.R. 411, 433 (Bankr.D.Mass.2002). “In arecharacterization
analysis, if the court determines that the advance of money
is equity and not debt, the claim is recharacterized and
the effect is subordination of the claim ‘as a proprietary
interest because the corporation repays capital contributions
only after satisfying all other obligations of the corporation.’
" 1d. (citations omitted). Recharacterization of a claim is
appropriate where the circumstances show that an apparent
debt transaction was actualy an equity contribution ab
initio. AutoStyle, 269 F.3d at 747-48. Equitable subordination
is appropriate when due to the misconduct of a creditor,
the creation of their debt is inequitable vis-a-vis other
creditors. Blasbalg v. Tarro (In Hyperion Enters,, Inc.), 158
B.R. 555, 561 (D.R.1.1993). “While a bankruptcy court's
recharacterization decision rests on the substance of the
transaction giving rise to the claimant's demand, its equitable
subordination decision restson itsassessment of the creditor's
behavior.” Dornier, 453 F.3d at 232 (emphasis in the
original).

1. Statute of Limitations

Dennis Foss contends that the recharacterization of hisclaim
on the 2001 Note is barred by the statute of limitation.
However, he fails to cite to any authority for his contention.
Since Count 1X is a recharacterization claim brought under
the Bankruptcy Code, as part of seeking adetermination from
the Court regarding the proper treatment of the obligations
of FMC described in his claims, for purposes of distribution
from the bankruptcy estate, this Court discerns no applicable
statute of limitations justification for dismissal of Count IX.

2. Failureto Statea Claim for Recharacterization
(821 [83] [84]
has considered recharacterization under a test consisting

of eeven factors.? *630 However, the courts in the

First Circuit have not utilized that test because in their
view it suggests that undercapitalization alone may be
sufficient to justify recharacterization of debt as equity.
AtlanticRancher, 279 B.R. at 434; Hyperion, 158 B.R. at
561. This Court concurs with these First Circuit decisions.
Undercapitalization alone is insufficient, without something
more, to trigger recharacterization of debt as equity.
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The Committee has brouglor decisive”

The Sixth Circuit Court of Appeals

Regardless of the standard used “[n]o onefactor iscontrolling
and" ‘[tlhemore[atransaction] appearstoreflect
the characteristics of ... an arm's length negotiation, the more
likely such a transaction is to be treated as debt.” " Micro—
Precision, 303 B.R. at 246-47. This approach is consistent

with prior recharacterization decisions in this district. 10
Accordingly, the Court shall focus on the factors employed
by the courts in the Micro—Precision, AtlanticRancher and
Hyperion decisions. Those factors are:

1. the adequacy of capital contributions;
2. the ratio of shareholder loans to capital;
3. the amount or degree of shareholder control;

4. the availability of similar loans from outside
lenders,

5. certain relevant questions, such as:

a whether the ultimate financial failure was caused
by undercapitalization;

b. whether the note included payment provisions
and a fixed maturity date;

c. whether the note or other debt document was
executed;

d. whether advances were used to acquire capital
assets; and

e. how the debt was treated in the business records.

Micro—Precision, 303 B.R. at 246; Hyperion, 158 B.R. at
561; AtlanticRancher, 279 B.R. at 434. For the reasons
discussed below, the Court shall grant the motion to
dismiss Count IX as to the Stock Dividend portion of
Dennis Foss's claim and deny the motion as to the 2001
Note and the 2004 Note portions of his claim.

a. The 2001 Note

[85] The 2001 Note amended and restated an obligation
originally evidenced by a promissory note dated August 15,
2000, issued in partia payment for a redemption of 55.5
shares of FMC's common stock then held by Dennis Foss,
the Stock Redemption. The Stock Redemption apparently
redeemed all of the shares of *631 common stock in FMC
owned by Dennis Foss, or approximately 22.84% of all
outstanding shares. The original promissory note was issued
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at a stated interest rate of 7.5% and was payable over a
twenty-four month period in accordance with a payment
schedule attached to the note. When FMC was unable to
make the payments when scheduled, the 2001 Note was
issued to reflect an agreement to amend the terms of the
original note. The 2001 Note provided for interest at the stated
rate of 7.5%, payable monthly, with scheduled payments of
principal beginning July 15, 2001, and ending on October
15, 2004. Under the original obligation, $3,481,600.00 was
due and payable by January 15, 2003. Under the 2001
Note, $2,828,799.87 of the $3,981,600.00 in principal owed
on April 25, 2001, or 71% of the principal owed, was
rescheduled to be due after the original maturity date of
January 15, 2003. The purpose of the 2001 Note was to
restructure the August 2000 obligation of FMC to Dennis
Foss in connection with the complete redemption of his
common stock in the corporation. The original promissory
note had the apparent effect of converting his equity interest
in FMC into debt. However, the complaint does allege that
Dennis Foss's sole remedy in the event of a default under
the 2001 Note is conversion of the then-outstanding balance
due back into common stock. The terms of the 2001 Note
are consistent with a debt instrument, but the remedy for
default isinconsistent with adebt instrument. Thealleged sole
remedy renders the redemption effective only to the extent
that periodic payments are actually made. In effect, the terms
of the 2001 Note could be plausibly construed to amount to
a creeping redemption.

The complaint aleges that Dennis Foss is Fosss brother
and is a preferred stockholder of FMC. Therefore, he is an
insider. However, the complaint does not allege that Dennis
Foss had or exercised any control over the operations of
FMC. The complaint alleges that in February 2004, FMC
was overadvanced on its revolving credit line and that its
bank lender refused to extend the revolving credit temporarily
to permit FMC to find a new lender without additional
investmentsby FMC's*“insiders.” In response to that demand,
Foss loaned FMC $1,000,000.00 and Dennis Foss loaned
FMC $500,000.00 as evidenced by the 2004 Note. In section
[11.H.4 above, the Court found that the complaint did not
allege that at the time of the Stock Redemption in 2000,
FMC was in default of any of its obligations or in financial
difficulty. The complaint does allege financial difficulties
in 2001, and the agreement that resulted in the issuance of
the 2001 Note necessarily implies some degree of financial
difficulty at that time.

Mext

The 2001 Note appears to constitute an indebtedness of FMC
to ashareholder in relation to the distributions to Dennis Foss
of the Stock Redemption in August 2000. If the distribution of
cash and the origina promissory notein August 2000 did not
render FMC insolvent at that time, the NH BC Act requires
that such indebtedness be treated as a general unsecured
obligation. NH RSA 293-A:6.40(f). The complaint does
not contain any allegation that the rescheduling of FMC's
indebtedness by the 2001 Note did anything to alter the nature
of the initial distribution. However, the sole remedy in the
event of a default under the 2001 Note is conversion of the
then-outstanding balance due back into common stock. Inthe
context of the aobligation evidenced by the 2001 Note, such
a remedy appears to be inconsistent with a debt obligation.
See Racusin v. Am. Wagering, Inc. (In re Am. Wagering,
Inc.), 465 F.3d 1048 (9th Cir.2006) (claim based upon a
final money judgment arising from a breach of contract to
issue stock in *632 payment for services is not subject to
subordination because the remedy for default is recovery of
the unpaid debt). Inthe absence of any allegation that the 2001
Note adversely impacted the financial condition of FMC in
April 2001, or any allegation that the original distributions
in August 2000 in redemption of Dennis Foss's common
stock violated the provisions of NH RSA 293-A:6.40(c),
the complaint does not state a claim for recharacterizing the
2001 Note as equity. However, the all eged sole remedy under
the terms of the 2001 Note raises a plausible inference that
the parties to the 2001 Note viewed the unpaid balance as
an equity investment. Accordingly, the complaint states a
plausible claim for recharacterization of the 2001 Note.

b. The 2004 Note

The 2004 Note evidences a loan from Dennis Foss to FMC
a a time when the corporation was in financial distress
and required capital in order to continue the overadvance
on its revolving loan agreement with its bank lender. The
2004 Note contains a stated interest rate of 6.0%, payable
monthly, with principal payable on demand. The 2004 Note
is expressly subordinated to FMC's obligations to its bank
lender. The complaint allegesthat DennisFosswasan insider,
preferred shareholder and unsecured creditor of FMC at
the time he made the $500,000.00 loan evidenced by the
2004 Note. The complaint alleges that the loan was made in
response to demands from FM C's bank for additional capital,
subordinated to the bank's position, in order to permit further
overadvance on FMC's revolving credit facility.

[86] The alegations in the complaint state a claim that,
at the time Dennis Foss made the loan evidenced by the
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2004 Note, FMC was undercapitalized, could not obtain
additional capital from outside lenders absent infusion of
subordinated debt by insiders, and that the reasons for the
overadvance in 2004 lead to the ultimate financial collapse
of the corporation. The terms of the 2004 Note result in its
classification, at best, as subordinated unsecured debt and, at
worst, as the economic equivalent of preferred stock. When
the loan evidenced by the 2004 Note was made, Dennis Foss
was a preferred shareholder of FMC. The Court finds that
the complaint states a plausible claim that the loan evidenced
by the 2004 Note was viewed as or intended to be treated
as equity. Accordingly, the complaint states a claim for
recharacterization of the 2004 Note.

3. The Stock Dividend

[87] The third part of Dennis Fosss claim arises from
cumulative unpaid dividends on preferred stock of FMC, the
Stock Dividend. The complaint containsno allegation that the
preferred stock in question was issued at a time that FMC
was in default of its obligations, that FMC was insolvent
or that the Stock Dividend was not a legitimate method of
capitalizing the corporation. Accordingly, the obligation for
the Stock Dividend incurred by FMC under the terms of its
outstanding preferred stock at the date of issuance appearsto
have been made in compliance with NH RSA 293-A:6.40.
The alegations in the complaint and the facts alleged in
Dennis Foss's proof of claim suggest that the corporation did
not pay preferred stock dividends for anumber of years prior
to the Petition Date. The allegations in the complaint support
a conclusion that the restrictions in NH RSA 293-A:6.60(c)
prevented the payment of such dividends. Accordingly, the
Court finds that the complaint fails to state a claim for
recharacterization of the Stock Dividend portion of Dennis
Fosssclaim.

*633 J. Avoidable Transfer Counts

The complaint contains numerous counts seeking to avoid
various transfers to or on behalf of various defendants as
being preferential and/or fraudulent under 11 U.S.C. 88 544,
547, and 548, and applicable state law as set forthin NH RSA
545-A:4(1)(b), 5(1), and 5(I1). The complaint seeks recovery
for such avoidable transfers pursuant to 11 U.S.C. § 550. To
establish a preference claim under the Bankruptcy Code, the
Committee must prove the following:

1. The Debtor transferred an interest in property of the
Debtor;

Mext

2. To or for the benefit of acreditor;

3. For or on account of an antecedent debt owed by the
Debtor before such transfer was made;

4, Made while the Debtor was insolvent;

5. On or within ninety days of the date of the filing of the
petition or between ninety days and one year before the
date of the filing of the petition if the creditor was an
insider at the time of the transfer; and

6. That enables such creditor to receive more than such
creditor would receive if the case were a case under
chapter 7, the transfer had not been made, and such
creditor received payment of such debt to the extent
provided by the provisions of title 11.

11 U.S.C. §547(b); Ford v. Skorich (In re Skorich), 337 B.R.
441, 44445 (Bankr.D.N.H.2006).

[88] [89] The Bankruptcy Code also contains a provision
in 11 U.S.C. § 548 for avoiding fraudulent transfers, which
permits a trustee to avoid a transaction, made within one
year before the commencement of the bankruptcy case,
that depletes a debtor's assets to the detriment of the

bankruptcy estate. 1 The statute recognizes as fraudulent
those transfers made with actual intent to hinder, delay or
defraud creditors as well as those that are deemed to be
constructively fraudulent because they are made for less
than reasonably equivalent value, when the debtor is, or is
rendered, insolvent, undercapitalized, or unable to pay its
debts as they become due. Dahar v. Jackson (In re Jackson),
318 B.R. 5, 22 (Bankr.D.N.H.2004) (quoting King et a.,
Collier on Bankruptcy 1 548.01 (15th rev. ed.1998)); see
also Max Sugarman Funeral Home, Inc. v. A.D.B. Investors,
926 F.2d 1248, 1254 (1st Cir.1991) (“The transfer of any
interest in the property of a debtor, within one year of the
filing of a petition in bankruptcy, is voidable by the trustee
in bankruptcy if the purpose of the transfer was to prevent
creditors from obtaining satisfaction of their claims against
the debtor by removing the property from their reach.”);
Richardson v. United Sates (In re Anton Noll, Inc.), 277
B.R. 875, 878 (1<t Cir. BAP 2002). To establish a fraudulent
transfer claim under the Bankruptcy Code, the Committee
must prove:

1. The Debtor transferred an interest in property of the
Debtor or incurred an obligation, including any transfer
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or obligation to or for the benefit of an insider under an
employment contract;

2. Within oneyear prior to thefiling of the bankruptcy
petition;

3. With actual intent to hinder, delay, or defraud any
creditor; or

*634 4. The Debtor received less than reasonably
equivalent value and

a. Thetransfer was made or obligation wasincurred
whilethe Debtor wasinsolvent or the Debtor was
rendered insolvent by the transfer or obligation;
or

b. The property remaining with the Debtor was an
unreasonably small capital; or

c. The Debtor intended to incur debts that it would
be unable to pay as they became due; or

d. The Debtor made such atransfer or incurred such
an obligation to or for the benefit of an insider,
under an employment contract and not in the
ordinary course of business.

11 U.S.C. §548(a)(1)(A) and (B); see Jackson, 318 B.R. at
22-23; Schreiber v. Emerson (In re Emerson), 244 B.R.
1, 37 (Bankr.D.N.H.1999); Breedenv. L.1. Bridge Fund,
LLC (In re Bennett Funding Group, Inc.), 232 B.R. 565,
570 (Bankr.N.D.N.Y.1999); Ferrari v. Bar—Land Corp.
(InreZenox), 173 B.R. 46, 48 (Bankr.D.N.H.1994). The
Committee seeksto apply 11 U.S.C. § 548(a)(1)(B), the
constructive fraud provision of the Bankruptcy Code, to
avoid FM C'stransfersto the various defendants, and not
11 U.S.C. 8§ 548(a)(1)(A), the actual fraud provision of
the Bankruptcy Code.
The Plaintiff also asserts claims under 11 U.S.C. § 544(h),
the Bankruptcy Code provision permitting the avoidance of
transfers that are voidable under applicable law by a creditor
holding an unsecured claim that is allowable under 11 U.S.C.
§ 502 or that is not allowable only under 11 U.S.C. § 502(€).
The “applicable law” referred to in 11 U.S.C. § 544(b)
includes New Hampshire'sversion of the Uniform Fraudulent
Transfer Act (the “UFTA™), found in NH RSA 545-A. The
UFTA issimilar to 11 U.S.C. § 548 of the Bankruptcy Code,
Emerson, 244 B.R. at 38, and it defines transfers that are
fraudulent as to present and future creditors as follows:

Mext

545-A:4 Transfers Fraudulent as to Present and Future
Creditors.

I. A transfer made or obligation incurred by a debtor
is fraudulent as to a creditor, whether the creditor's
claim arose before or after the transfer was made or the
obligation was incurred, if the debtor made the transfer
or incurred the obligation:

(a) With actua intent to hinder, delay, or defraud any
creditor of the debtor; or

(b) Without receiving a reasonably equivalent value in
exchangefor thetransfer or obligation, and the debtor:

(1) Was engaged or was about to engage in a business
or a transaction for which the remaining assets of
the debtor were unreasonably small in relation to the
business or transaction; or

(2) Intended to incur, or believed or reasonably should
have believed that he would incur, debts beyond his
ability to pay as they became due.

NH RSA 545-A:4(1)(a) and (b).

[90] [91]
Creditors.

I. A transfer made or obligation incurred by a debtor is
fraudulent as to a creditor whose claim arose before
the transfer was made or the obligation was incurred if
the debtor made the transfer or incurred the obligation
without receiving a reasonably equivalent value in
exchange for the transfer or obligation and the debtor
was insolvent at that time or *635 the debtor became
insolvent as aresult of the transfer or obligation.

. A transfer made by adebtor isfraudulent asto a creditor
whose claim arose before the transfer was made if the
transfer was made to an insider for an antecedent debt,
the debtor was insolvent at that time, and the insider had
reasonable causeto believe that the debtor wasinsolvent.

NH RSA 545-A:5(1) and (II). Thus, under UFTA, transfers
may be found fraudulent if made with actual intent to defraud
(i.e., “actua” fraud claims under NH RSA 545-A:4(1)(a)),
or if made under circumstances which, in the absence of
actual fraud, are deemed fraudulent (i.e., “ constructive” fraud
claims under NH RSA 545-A:4(1)(b) and 545-A:5(1) and
(11)). Again, the Committee seeks only to avoid constructive

545-A:5 Transfers Fraudulent as to Present
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fraud claims under NH RSA 545-A:4(1)(b) and NH RSA
545-A:5(1) and (1), not actual fraud claims under NH RSA
545-A:4(1)(a). Unlike actual fraud, constructive fraud is
essentially unconcerned with intent and instead focuses upon
economic effect and involves an analysis of objective factors.
Jackson, 318 B.R. at 13, 18.

[92] Pursuant to 11 U.S.C. 8§ 550(a), the Committee seeks
to impose liability upon the transferees of any transfers that
are avoidable under 11 U.S.C. 88 544, 547, or 548. Section
550(a) specificaly provides:

Except as otherwise provided in this section, to the extent
that atransfer is avoided under section 544, 545, 547, 548,
549, 553(b), or 724(a) of thistitle, the trustee may recover,
for the benefit of the estate, the property transferred, or, if
the court so orders, the value of such property, from—

(2) theiinitial transferee of such transfer or the entity for
whose benefit such transfer was made; or

(2) any immediate or mediate transferee of such initial
transferee.

11 U.S.C. 8§ 550(a)(1) and (2). Section 550(a) defines
the party from whom a trustee, or the Committee in this
case, may seek to recover the property preferentially or
fraudulently transferred or the value or proceeds of such
property. Anton Noll, 277 B.R. at 878; Crafts Plus+, Inc. v.
Foothill Cap. Corp. (In re Crafts Plust, Inc.), 220 B.R. 331,
334 (Bankr.W.D.Tex.1998). It “enunciates the separation
between the concepts of avoiding a transfer and recovering
from the transferee.” Crafts Plus+, 220 B.R. at 334 (quoting
H.R.Rep. No. 595, 95th Cong., 1st Sess. 375-376 (1977);
S.Rep. No. 989, 95th Cong., 2d Sess. 90 (1978), U.S.Code
Cong. & Admin.News 1978, pp. 5963, 6331, 5787, 5876).

K. Counts X to XIlI—Avoidance of Fraudulent
Transfers and Conveyances asto Defendant Stephen
Foss

The Committee seeksto avoid and to recover varioustransfers
as being fraudulent under 11 U.S.C. 88 544(b) and 550 and
NH RSA 545-A:4(1)(b) (Count X), 11 U.S.C. 88 544(h)
and 550 and NH RSA 545-A:5(1) (Count XI), 11 U.S.C. 8§
544(b) and 550 and NH RSA 545-A:5(I1) (Count XII), and
11 U.S.C. 88548 and 550 (Count X111). Foss seeksto dismiss
the fraudulent transfer claims in Counts X through XIII on
two grounds: (1) the Committee failed to plead any facts
to support its assertion that the company was insolvent, and
(2) the Committee's allegations of transfers by the Debtor to
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third-parties do not state a claim against Foss. Foss's motion
to dismiss Counts X through X111 shall be denied.

1. Failureto Adequately Plead I nsolvency

[93] Asdescribed above, the elements of fraudulent transfer
clams vary depending *636 upon the specific statute,
but in general, each requires an allegation of a transfer of
the debtor's property that was made, while the debtor was
insolvent, undercapitalized or unable to pay its debts as they
matured, for which the debtor received less than reasonably
equivalent value. The “insolvency” requirement is set forth
specifically at NH RSA 545-A:4(1)(b)(1) and (2), NH RSA
545-A:5(1) and (I1), and 11 U.S.C. 8 548(a)(B)(ii)(1), (I1),
and (I11). In the complaint, the Committee alleges in Count
X at § 179 that “[a]t the time of each of such transfers, the
Debtor (i) was engaged or was about to be engaged in a
business or transaction for which the remaining assets of the
Debtor were unreasonably small in relation to the business or
transaction, or (ii) intended to incur, or believed or reasonably
should have believed that it would incur, debts beyond its
ability to pay as they became due,” in Count XI at § 186
that “[t]he Debtor was insolvent at the time that each such
transfer was made or became insolvent as a result of the
making of such transfer,” in Count X1 at 1 192 that “[a]t the
time of each of such transfers, the Debtor was insolvent and
Defendant Stephen Foss had reasonable cause to believe that
the Debtor was insolvent,” and in Count XII1 at 200 that
“[a]t the time of each transfer, the Debtor (i) was insolvent
or became insolvent as a result of such transfers, (ii) was
engaged in business for which its remaining property was
an unreasonably small capital, or (iii) intended to incur, or
believed it would incur, debts that were beyond its ability to
repay asthey matured.”

Foss argues that such bald assertions of insolvency are not
enough to defeat his motion to dismiss for failure to state

a claim.'? Rather, he contends that the Committee was
obligated to plead specific facts sufficient to support its
allegation of insolvency. See Prod. Res. Group, L.L.C.v. NCT
Group, Inc., 863 A.2d 772, 782 (Del.2004) (indicating that
to meet the burden to plead insolvency, as required to state
a claim for the appointment of a receiver for a corporation,
the plaintiff must plead facts that show that the corporation
has either (1) a deficiency of assets below liabilities, with
no reasonable prospect that the business can be successfully
continued in the face thereof, or (2) an inability to meet
maturing obligations as they fall due in the ordinary course
of business).
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In response, the Committee states that the complaint at 1
35 to 62 details the Debtor's financial difficulties since 2001
and aleges acts that contributed to the Debtor's continued
operation beyond the point of insolvency. Specificaly, in 136
the Committeeallegesthat “[s]inceat |east 2001, if not earlier,
the Debtor has been insolvent either because it was unable
to pay its debts as they became due in the ordinary course of
business, or because its probable liabilities exceeded the fair
value of its assets, or both. In addition, at all material times
hereto, the Debtor was engaged in business without adequate
capital and/or was incurring debts beyond its ability to repay
them when due.” The Committee further allegesin § 37 that
“[t]he Debtor sustained itself throughout this time frame by
operating on credit, intheform of asset-based revolving credit
lines and open account trade credit extended by suppliers of
goods and services.” The Committee also statesin § 60 that
“[t]he manipulations of the Debtor's inventory and accounts
receivable masked the long- *637 standing fact that the
Debtor was insolvent and a huge credit risk, and alowed
the Debtor to continue to prolong its business operations far
beyond the point of viability.” The Committee contends that
FRCP 9(b) does not require detailed statements regarding
insolvency for fraudulent transfer claimsbut, evenif it did, the
complaint pleads insolvency with particularity. See Levitt v.
Riddell Sport, Inc. (In re MacGregor Sporting Goods, Inc.),
199 B.R. 502, 514-15 (Bankr.D.N.J.1995).

[94] Without deciding whether FRCP 9(b), rather than
FRCP 8(a), applies to the Committee's constructive fraud

claimsunder state law and the Bankruptcy Code, 13 the Court
concludes that the complaint sufficiently pleads insolvency
to survive Foss's motion to dismiss and to allow discovery to
proceed on these counts. “To survive a motion to dismiss, a
plaintiff only has to allege sufficient facts, not prove them.”
Koppel v. 4987 Corp., 167 F.3d 125, 133 (2d Cir.1999)
(cited in Enron, 2006 WL 2400369, at *4). Foss has been
given sufficient notice regarding the Committee's claim of
insolvency in Counts X through XIlI. See Sharp v. Chase
Manhattan Bank USA, N.A. (In re Commercial Fin. Servs,,
Inc.), 322 B.R. 440, 451 (Bankr.N.D.Okla.2003) (concluding
that general allegations of insolvency adequately gave fair
notice to a defendant of the existence of that element of a
fraudulent transfer claim). The Court finds that the complaint
alleges sufficient facts to support a plausible finding of
insolvency. Bell Atl. Corp. v. Twombly, 550 U.S. 544, ——,
127 S.Ct. 1955, 1967, 167 L.Ed.2d 929 (2007).
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2. Failureto Allege Transfer of Property to the
Defendant

Foss seeks dismissal of Counts X through XlllI to the
extent they are based upon allegedly improper transfers to
entities other than himself. As grounds for such request,
Foss incorporated the memorandum submitted by Patricia
Foss, Jenifer Foss Smyth, and John Smyth (the “Foss
Family”), which wasfiled in support of their separate motion
to dismiss. The Foss Family argues that the Committee's
alegations in the complaint—that the Debtor made transfers
or conveyances of property “directly or indirectly” to
Patricia Foss, Jenifer Foss Smyth, and John Smyth (and,
by incorporation, to Foss) when the Debtor made payments
to specific entities in which some of these defendants may
have had an interest, and made payments to other third-
party vendors or service providers by reason of which these
defendants allegedly benefitted—are inadequate and fail asa
matter of law.

The Foss Family contends the fraudulent transfer claims fail
on their face because the complaint does not demonstrate that
they were transferees of “an interest of the debtor in property”
asisrequired under 11 U.S.C. 88 544(b) and 548. They argue
the complaint lacks an allegation that any member of the
Foss Family exercised legal dominion or control at any time
over any of the Debtor's funds. See Anton Noll, 277 B.R. at
879 (explaining that it is well settled that transferee status
under *638 11 U.S.C. § 550(a) necessitates the transferee's
“dominion and control,” and that “dominion and control”
refers to legal as opposed to mere physical possession of the
property transferred); In re BeaconVision, Inc., 340 B.R. 674,
678 (Bankr.D.N.H.2006) (explaining that a transferee is one
who has* dominion over the money or other asset, theright to
put the money to one'sown purposes.”). Rather, they argueall
of the allegations against the Foss Family, other than asingle
alegation against Jennifer Foss Smyth relating to illegal
dividends, demonstrate that the Debtor's actual funds were
transferred to other individual s or wholly separate and distinct
entities, in some cases to entities the Committee all eges Foss,
Patricia Foss and/or Jenifer Foss Smyth have or may have
had an interest in, and, in other cases, to suppliers and service
providers whose goods or efforts alegedly provided some
benefit to the Foss Family. According to the Foss Family,
FMC's payments of charter fees, landing fees, fuel charges,
and hangar space, for example, clearly do not represent
transfers of an interest in the Debtor's property to them.

The Committee argues, first, that thisis atechnical argument
that relates only to a small subset of the challenged transfers
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and does not apply to transfers aleged to have been made
directly to the defendants, e.g., more than $900,000.00
in extraordinary payments to Foss denominated as payroll
payments, reimbursements paid to Foss for putative business
expenses, payment on notes of over $1.7 million to Foss and
Foss Family LLC Il, and dividends of nearly $900,000.00
paid to Foss, Dennis Foss, the Foss Family 2004 Irrevocable
Trust, and Jenifer Foss Smyth. The Committee argues,
second, that FMC's purchase of goods or services that were
subsequently given to Foss and the Foss Family constitutes
“transfers of property” of FMC because Foss and the Foss
Family received items, e.g., air transportation, country club
services, and bricks and mortar for their homes, for which
Foss and the Foss Family never made any payment or
otherwise provided any valuable consideration to FMC in
return. The Committee argues that the Court could properly
“collapse” the purchase of bricks and mortar and other goods
and services, and the subsequent gifting of the same to the
Foss Family, asasingle economic transaction that entailed the
transfer of property to the Foss Family, insofar as in reality
the Debtor paid the Foss Family's invoices for goods and
services supplied to them personally. See Wieboldt Stores,
Inc. v. Schottenstein, 94 B.R. 488, 502 (N.D.111.1988).

[95] In seeking to avoid transfers under both the UFTA
and 11 U.S.C. § 548, the Committee must allege that FMC
made transfers of its property to someone. However, contrary
to the Foss Family's contention, FMC's complaint need not
allege that Foss or the Foss Family were the transferees
of such transfers nor must the complaint contain claims
against the parties to whom such transfers were made, e.g.,
vendors, service providers, and companies in which theses
defendants may have held an interest. Rather, the Court finds
it sufficient if the complaint asserts that there are avoidable
transfers under state or federal law and the Committee
seeks to recover the property transferred, or its value, from
Foss and the Foss Family pursuant to 11 U.S.C. § 550(a).
See IBT Int'l, Inc. v. Northern (In re Int'l Admin. Servs,,
Inc.), 408 F.3d 689, 706-08 (11th Cir.2005) (holding that
11 U.S.C. § 550(a) does not mandate a plaintiff to first
pursue recovery against an initial transferee but, rather, if
the plaintiff proves that an avoidable transfer exists he can
skip over the initial transferee and recover from those next
inling); Shapiro *639 v. Art Leather, Inc. (In re Connolly
North Am., LLC), 340 B.R. 829, 838 (Bankr.E.D.Mich.2006)
(stating in the context of a preference action that “there is
no apparent reason why the Trustee must sue both the initial
transferee and the transfer beneficiary” and “[t]he absence
of the initial transferee as a defendant in the action, without
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more, does not preclude the avoidance of the transfers at
issue under § 547(b)"); Leonard v. Optimal Payments Ltd.
(In re Nat'l Audit Defense Network), 332 B.R. 896, 915-16
(Bankr.D.Nev.2005) (concluding that once a trustee proves
that a transfer is avoidable he may seek to recover against
any transferee, initial or immediate, or an entity for whose
benefit the transfer was made); Crafts Plust+, 220 B.R. at
338 (concluding that once it has been established that a
qualified transfer has been made, 11 U.S.C. § 550 provides
for the recovery against the initial transferee or the entity for
whose benefit such transfer was made and there is no need
to bring an independent action against or to hame both the
transferees and entities as a party to the litigation); but cf.
Weinman v. Smons (In re Sack—Horner Foundries Co.), 971
F.2d 577, 580 (10th Cir.1992) (concluding that the trustee
needed to bring suit against the initial transferee before the
trustee could seek to recover from a subsequent transferee);
Enron Corp. v. Int'l Fin. Corp. (In re Enron Corp.), 343
B.R. 75, 80-82 (Bankr.S.D.N.Y.2006) (dismissing claims
against mediate transferees because the complaint did not
first seek to avoid the transfers as to the initial transferees);
Greenwald v. Latham & Watkins (In re Trans-End Tech.,
Inc.), 230 B.R. 101, 105 (Bankr.N.D.Ohio 1998) (granting
a motion to dismiss where the trustee failed to either avoid
theinitial transfer by the debtor or name theinitial transferee
as a defendant concluding that a trustee must actually avoid
an initial transfer as a prerequisite to obtaining recovery
from a subsequent transferee); Brandt v. Hicks, Muse &
Co., Inc. (In re Healthco Int'l, Inc.), 195 B.R. 971, 981-82
(Bankr.D.Mass.1996) (“An avoided ‘transfer’ is recoverable
only from a ‘transferee’ If the initial transferee makes a
second transfer, the property may be recovered from the later
transferee only if the ‘transfer is avoided’ with respect to the
‘initial transferee.” ") (footnotes omitted).

Accordingly, the Court will not dismiss Counts X through

XIIl on that basis. 1 Additionally, for the reasons explained
in the cases cited above, the Court need not engage in an
analysis of whether the transactions outlined in the complaint
should be viewed as “collapsed transactions,” “indirect
transfers,” or a transfer in which the vendor or supplier
were “mere conduits.” See, e.g., Wieboldt, 94 B.R. at 502
(collapsing leveraged buy out transfers into one transaction
stating “acourt should focus not on theformal structure of the
transaction but rather on the knowledge or intent of the parties
involved in thetransaction”); In re Best Prods. Co., 157 B.R.
222, 229 (Bankr.S.D.N.Y.1993) (“The ability of a court to
collapse a series of steps into one transaction depends upon
thefactsand circumstances of each case. Inreality, collapsing
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transactions is little more than effort on the part of the court
to focus not on the formal structure of a transaction, *640
but rather on the knowledge or intent of the parties involved
in the transaction.”). Rather, as long as the Committee has
alleged that there are avoidable transfers under 11 U.S.C. 88
544(b) and 548 as to third-parties, which it has done, Foss's
and the Foss Family's motions to dismiss for failing to allege
improper transfers directly to them shall be denied.

L. Counts XV to XVII—Avoidance of Fraudulent
Transfers and Conveyances asto Defendant Patricia
Foss

The Committee seeksto avoid and to recover varioustransfers
as being fraudulent under 11 U.S.C. 88§ 544(b) and 550 and
NH RSA 545-A:4(1)(b) (Count XV), 11 U.S.C. 88 544(b) and
550 and NH RSA 545-A:5(1) (Count XVI), and 11 U.S.C.
88 548 and 550 (Count X V11). Patricia Foss seeks to dismiss
the fraudulent transfer claims in Counts XV through XVII
on three grounds: (1) the Committee's allegations do not
demonstrate that Patricia Foss was a transferee of an interest
in property but rather indicate that she may have had an
interest in an entity to which funds were transferred by FMC,
(2) the Committee fails to allege under NH RSA 545-A:4(1)
(b) and 5(1) that the alleged transfers were fraudulent asto a
particular creditor, and (3) the Committee has not alleged that
Patricia Fosswas atransferee or entity for whose benefit such
transferswere made for purposes of recovery under 11 U.S.C.
§ 550. Patricia Fosss motion to dismiss Counts XV through
XVII shall be granted in part and denied in part.

1. Failureto Allege Transfer of Property to the
Defendant

Patricia Foss argues that the Committee's complaint fails to
state fraudulent transfer claims against her under either state
law or bankruptcy law to the extent it details transfers of
FMC's interest in property to third-party entities. For the
reasons set forth abovein section 111.K.2, the Court concludes
that the Committee's allegations are sufficient to set forth a
plausible claim against Patricia Foss within the meaning of
11 U.S.C. § 550(a), subject to the discussion set forth below
insection I11.L.3.

2. Failureto Identify Specific Creditor

Patricia Foss contends that the Committee is required to
identify a specific creditor with respect to the claims it
brought under NH RSA 545-A:4(1)(b) and NH RSA 545-
A:5(1) pursuant to 11 U.S.C. § 544(b), i.e., those claims
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asserted in Counts XV and XVI of the complaint. Having
failed to identify a single creditor against whom any transfer
was fraudulent, Patricia Foss argues that the Committee has
not stated a viable claim. The Committee argues that neither
state law nor the Bankruptcy Code requires the identification
of the precise name of a creditor against whom the transfers
were fraudulent.

[96] The Court agrees with the Committee that a specific
creditor need not be identified in the complaint. However,
the statute is clear that the Committee must show that the
transfer is voidable under state law by at least one unsecured
creditor of the bankruptcy estate who holds an allowable
clam. 11 U.S.C. § 544(b) (providing for the avoidance of
“any transfer of an interest of the debtor property ... that
is voidable under applicable law by a creditor holding an
unsecured claim”) (emphasis added); see Ford v. Blaine (In
re Mann), 2006 BNH 032, 2006 WL 2591066, at * 6 (quoting
Williams v. Marlar (In re Marlar), 267 F.3d 749, 753 (8th
Cir.2001)). In addition, NH RSA 545-A:4(I)(b) describes
transfers that are fraudulent “asto *641 a creditor” whose
claim arose before or after the transfer and NH RSA 545—
A:5(l) describestransfersthat are fraudulent “ asto acreditor”
whose claim arose before thetransfer wasmade. Inthe Court's
view, the Committee can meet the pleading requirements
of the federal rules by simply alleging that such a creditor
exists; a complainant need not identify a specific creditor in
order to survive amotion to dismiss claims brought under 11
U.S.C. § 544(b) and NH RSA 545-A:4 or 5. See Giuliano
v. U.S Nursing Corp. (In re Lexington Healthcare Group,
Inc.), 339 B.R. 570, 576 (Bankr.D.Del.2006) (“The Trustee
need not identify the name of a specific creditor on which
the Trustee relies. The Trustee must eventualy prove the
existence of a specific creditor whose claim existed at the
time of the alleged overpayments on the petition date, but is
not required to do so at this stage of the process.”); Brandt v.
Hicks, Muse & Co. (In re Healthco Int'l, Inc.), 195 B.R. 971,
980 (Bankr.D.Mass.1996) (stating, in the context of ruling
on a motion to dismiss fraudulent transfer claims under the
Massachusettsfraudulent conveyancesact, the* [t]rustee need
not name the creditor” because it was enough to alege under
the liberal rule of notice pleading that “at least one qualified,
unsecured creditor holding an allowable unsecured claim ...
existed at the time of the [transfer]”).

In Count XVI, at T 218 of the complaint, the Committee
aleges “[o]ne or more claims of the creditors of the Debtor
arose before each such transfer and conveyance was made.”
The Committee failed to make a similar alegation in Count
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XV. Because the Committee's complaint lacks an alegation
regarding a required element under 11 U.S.C. § 544(b)
and NH RSA 545-A:4(l)(b), i. e, that there exists an
actual unsecured creditor holding an allowable unsecured
claim, who could avoid the aleged fraudulent transfers, the
Court concludes that the complaint fails to contain sufficient
allegations to survive a motion to dismiss with respect to
Count XV. See Mann, 2006 BNH 032, at *6 (finding in
favor of defendants on a fraudulent transfer claim under NH
RSA 545-A:5 as the chapter 7 trustee failed to demonstrate
the necessary predicate under 11 U.S.C. § 544(b)(1) that a
creditor existed at the time of the conveyance who held an
allowed unsecured claim on the bankruptcy petition date). For
that reason Count XV must be dismissed. Count XV survives
the motion to dismiss on this ground.

3. Failureto Allege Patricia Foss was Either a
Transferee or Entity for Whose Benefit the Transfers
were Made for Purposes of Recovery under 11 U.S.C. §
550

In addition to the “transfer” argument made by the Foss
Family addressed in section 111.K.2 above, Patricia Foss also
contends that the complaint fails to allege that she was either
an initial transferee or a subsequent transferee of an interest
in FMC's property, within the meaning of 11 U.S.C. § 550(a)
(1) and (2), or that she was “the entity for whose benefit
such transfer was made,” within the meaning of 11 U.S.C. §
550(a)(1). Rather, the complaint alleges that transfers were

made to other entities'® and, even if PatriciaFoss and Jenifer
Foss Smyth had an interest in such *642 entities (e.g.,
Foss Family LLC | and Foss Family LLC I1I), that interest
cannot be a basis for finding them liable as transferees of
an avoided transfer. See NH RSA 304-C:25 (indicating no
member or manager of a limited liability company shall be
obligated personally for any debt of the company); Turner
v. Phoenix Fin. LLC (In re Imageset, Inc.), 299 B.R. 709,
718 (Bankr.D.Me.2003) (stating that individuals' rights as
interested holdersin an LLC isnot alone sufficient to qualify
them as persons for whose benefit the transfers were made
within the meaning of 11 U.S.C. 8 550(a)(1)).

The Committee contends that the Foss Family is misguided
in their analysis. The Committee states that it is not seeking
to hold individual defendants, like Patricia Foss, liable on a
strict liability or veil-piercing theory, but rather it seeks to
hold them liable pursuant to 11 U.S.C. § 550(a)(1) because
the avoidable transfers made to the LL Cs are alleged to have
been made with the intent of benefitting the members of the

Mext

LLC, an alegation that must be accepted as true for purposes
of amotion to dismiss. Asan example, the Committee citesto
itsallegationsin 123 of the complaint wherein the Committee
alleges that FMC made payments totaling $156,950.00 to
FossFamily LLC 1, acompany owned by Foss, PatriciaFoss,
and Jenifer Foss Smyth. The LL C then purportedly used those
funds to pay the mortgage on real estate owned by the LLC.
According to the Committee, those payments by FMC were
directed by Fossto the LLC for a non-corporate purpose and
dollar-for-dollar those paymentsbenefitted the LL C'sowners,
including Patricia Foss and Jenifer Foss Smyth, whose equity
interests in the LLC were enhanced by the cash payments
made toward the LLC's mortgage. In response, the Foss
Family argues that the complaint fails to allege that the Foss
Family were the intended beneficiaries of such transfers by
FMC or that they derived a benefit directly from the initial
transfers.

Upon review, the Court finds that a fair reading of the
complaint demonstrates the Committee has set forth the
necessary elements to recover under 11 U.S.C. § 550(a) for
some of the allegedly avoidable transfers under 11 U.S.C.
88 544(b) and 548 but not for others. To establish a right
to recovery under 11 U.S.C. § 550(a), the Committee needs
to have alleged in the complaint, and will ultimately need to
establish with evidence at trial, that Patricia Foss was either:

1. aninitial transferee of an avoidable transfer;

2. an entity for whose benefit an avoidable transfer was
made; or

3. a subsequent transferee of an initial transferee of an
avoidable transfer.

11 U.S.C. §550(a)(1) and (2); see Bonded Fin. Servs,, Inc. v.
European Am. Bank, 838 F.2d 890, 896 (7th Cir.1988); Anton
Noll, 277 B.R. at 878. Thus, it is enough to alege that the
Patricia Foss and other Foss Family members fall within one
of these three categories.

The complaint aleges at 1 211, 217, and 224 in Counts
XV, XVI, and XVII, respectively, that FMC made transfers
or conveyances “directly or indirectly” to Patricia Foss and
payments to or on behalf of Foss Family LLC I, Foss Family
LLC Il, and Custom Travel of New Hampshire, Inc. for
improvements to Patricia Foss's persona residence, travel
on the company jet (and associated hangar fees and jet fuel
cots), personal club memberships and house account charges
at numerous country clubs in Bermuda, Florida, New Y ork,
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and New Hampshire. More specific allegations *643 are set
forth in other portions of the complaint and described below.

a. Paymentsre: Patricia Foss

[97] The Committee assertsin {99 that payments totaling
$12,874.03 were made by FM C to various vendors on account
of improvements made to Fosss and Patricia Fosss Rye,
New Hampshire residence. While the complaint does not
explicitly indicate that Patricia Foss was an entity for whose
benefit these purportedly avoidable transfers were made, the
Court can plausibly infer that improvements made to an
asset, in this case a home, benefit the owner of the asset,
in this case, Patricia Foss. For that reason, the Committee
has stated a claim against Patricia Foss for which relief may
be granted. Similarly, 1 112 through 115 of the complaint
outline paymentstotaling over $1.5 million to variousentities,
including payments totaling $1,452,541.31 that were made
by FMC to Business Helicopters, Inc., an entity owned by
Foss, for charges related to personal travel on aprivatejet by
Foss, Patricia Foss, Jenifer Foss Smyth, and/or John Smyth
for trips between New Hampshire and Naples, Florida, where
Fossand PatriciaFossmaintained personal residences. Again,
while the complaint does not explicitly indicate that Patricia
Foss was an entity for whose benefit these purportedly
avoidable transfers were made, the allegations are sufficient
for the Court to plausibly infer that payments were made so
that Patricia Foss could enjoy persona travel between her
personal residences resulting in a benefit to Patricia Foss.

b. Paymentsre: Foss Family LLC |
(98] [99]
Foss, and Jenifer Foss Smyth are the members of Foss Family
LLC I. The Committee further alleges in § 124(a) of the
complaint that FMC paid bills, including tax liabilities and
costs associated with real property FMC did not own, in
the amount of $23,099.77 “all for the benefit of Defendant
Foss Family LLC I.” The Committee states further in
93 that “over the course of many years, there were a vast
number of improper transfers of the Debtor's funds, as
detailed below, which benefitted Company insiders as well
as entities in which they had a pecuniary interest.” However,
the complaint makes no specific allegation as to how the
payments made to or on account of Foss Family LLC |
benefitted Patricia Foss, as owner of Foss Family LLC 1.
An owner of an interest in alimited liability company is not
personally obligated for the debts of the company simply
because of the ownership interest. NH RSA 304-C:25. While
itispossiblethat atransfer of property to an LLC may benefit

Mext

The complaint allegesin 1 26 that Foss, Patricia

an owner, the complaint must make allegations sufficient to
support a plausible inference that Patricia Foss, as an owner,
was benefitted. The Court finds that the complaint does not
contain such allegations. Accordingly, the complaint fails
to state a claim for recovery against Patricia Foss under 11
U.S.C. § 550(a) for transfersto or on account of Foss Family
LLC I, and Counts XV to XVII shall be dismissed with
respect to al transfers to that entity.

c. Paymentsre: FossFamily LLC 1

[100] Thecomplaint alegesin 27 that Foss, Patricia Foss,
and Jenifer Foss Smyth are the members of Foss Family LLC
I1. Further, in 62, the Committee asserts that Foss Family
LLC 11, was an entity “created for the benefit of Foss family
members’ and in 193, it states that “ over the course of many
years, there were a vast number of improper transfers of the
Debtor'sfunds, as detailed bel ow, which benefitted Company
insiders as well as entities in which they had a pecuniary
*644 interest.” The complaint in § 116(b) lists payments
totaling $660,000.00 made by FM C to Foss Family LLC 1 for
the repayment of insider loans. The complaint, however, fails
to allege that Patricia Foss was an entity for whose benefit
such transfers were made within the meaning of 11 U.S.C. §
550(a)(1). For that reason, the complaint failsto state aclaim
for recovery of $660,000.00 from Patricia Foss.

[101] Paragraph 120 of the complaint states that “the
Debtor engaged in a number of real property transactions
that resulted in properties and funds being transferred from
the Debtor to entities in which various Foss family members
had a pecuniary interest without valuable consideration, all
to the detriment of the Debtor and its creditors.” In § 121,
the Committee specifically aleges that FMC transferred a
personal residence to Foss Family LLC Il in 1997 and then
thereafter it funded the mortgage payments on the property,
which the Committee believes was occupied by the Foss
family's housekeeper. In addition, as alleged in § 122, FMC
conveyed two other parcels of real estate to Foss Family LLC
I without receiving valuable consideration in exchange for
the transfers. As outlined in § 123, during the period from
October 15, 2001, to September 2, 2005, FMC forwarded at
least $156,950.00 to Foss Family LLC I1's bank account from
which the mortgage payments for these three properties were
withdrawn.

The Committee further allegesin 124 of the complaint that
FMC paid hills, including tax liabilities and costs associated
with real property FMC did not own, in the amount of
$14,814.42 “all for the benefit of Defendant Foss Family LLC
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[1.” In addition, the Committee alleges FM C made payments
totaling at least $21,879.63 for maintaining and improving
real estate owned by Foss Family LLC II, “on behalf of,
and for the benefit of, Defendant Foss Family LLC I11.” As
argued by the Committee in their response to the motion
to dismiss, and as described above, such payments could
plausibly have benefitted dollar-for-dollar the LLC's owners,
including Patricia Foss and Jenifer Foss Smyth, whose equity
interests in the LLC were enhanced by the cash payments
made toward the LLC's mortgages. Because the Committee
has made an additional allegation of benefit in § 62 with
respect to Foss Family LLC I, that it did not make with
respect to Foss Family LLC I, and because the Court believes
that a plausible inference can be made that Patricia Foss
received abenefit by the payment of the company's mortgages
and improvements, the Committee has stated a claim for
recovery.

d. Paymentsre: Custom Travel of New Hampshire, Inc.
[102] Thecomplaint allegesin 29 that Fossand/or Patricia
Foss hold an ownership interest in Custom Travel of New
Hampshire, Inc. In 7 119 of the complaint the Committee
alleges that the Debtor paid no less than $64,700.00 in fees
to Custom Travel of New Hampshire, Inc., acompany owned
by Foss and/or Patricia Foss, between November 2001 and
June 2005. The complaint fails to allege that Patricia Foss
was a person for whose benefit these purportedly avoidable
transfers were made. For that reason, the Committee has not
stated a claim for recovery of fees paid to Custom Travel
of New Hampshire, Inc. from Patricia Foss. Patricia Foss's
motion to dismiss on that basis shall be granted.

4. Patricia Foss's Mation to Dismiss Counts XV, XVI,
and XVII

For the reasons set forth above, the Court concludes that the
complaint adequately *645 alleges that Patricia Foss has
received the benefit of allegedly fraudulent transfersto or on
behalf of hersalf, with respect to improvements to her home
and personal travel, and to and on behalf of Foss Family LLC
I1, except with respect to repayment of insider loans, but the
complaint does not adequately allege benefit to Patricia Foss
with respect to transfers to or on behalf of Foss Family LLC
| or Custom Travel of New Hampshire, Inc. Accordingly, the
Court shall grant Patricia Foss's motion to dismiss Count XV
in its entirety and Counts XVI and XVI1I to the extent stated
in this subsection.
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M. Counts XVIII and X1 X—Avoidance of Fraudulent
Transfersand Conveyances asto Defendants Jenifer
Foss Smyth and John Smyth and Count XX—Avoidance
of Voluntary and Involuntary Transfersasto Defendant
Jenifer Foss Smyth

The Committee seeksto avoid and to recover varioustransfers
as being fraudulent under 11 U.S.C. 88 544(b) and 550 and
NH RSA 545-A:4(l)(b) (Count XVIII) and 11 U.S.C. 88
544(b) and 550 and NH RSA 545-A:5(1) (Count XIX) as
to Jenifer Foss Smyth and John Smyth. The Committee also
seeks to avoid and to recover various transfers as being
fraudulent under 11 U.S.C. 8§ 548 and 550 (Count XX)
as to Jennifer Foss Smyth alone. Jenifer Foss Smyth and
John Smyth seek to dismiss the fraudulent transfer claimsin
Counts XVI1I and X1X on three grounds: (1) the Committee's
allegations do not demonstrate that Jenifer Foss Smyth and
John Smyth were transferees of an interest in property but
rather indicate that they may have had an interest in an entity
to which funds were transferred by FMC, (2) the Committee
failsto allege under NH RSA 545-A:4(1)(b) and 5(1) that the
alleged transfers were fraudulent as to a particular creditor,
and (3) the Committee has not alleged that Jenifer Foss Smyth
and John Smyth were transferees or entitiesfor whose benefit
such transfers were made for purposes of recovery under
11 U.S.C. § 550. Jenifer Foss Smyth seeks to dismiss the
fraudulent transfer claimsin Counts XX on thefirst and third
grounds listed above.

1. Failureto Allege Transfer of Property to the
Defendants

For the reasons set forth in section 111.K.2 above, the motion
of Jenifer Foss Smyth and John Smyth to dismiss Counts
XVIII and X1X based upon the Committee's failure to allege
that they received transfers of property from FMC shall be
denied.

2. Failureto Identify Specific Creditor

Like Patricia Foss, Jenifer Foss Smyth and John Smyth
contend that the Committee's failure to identify a specific
creditor with respect to its claims under 11 U.S.C. 8§
544(b) and NH RSA 545-A:4(1)(b) and NH RSA 545-A:5(1)
requires dismissal of Counts XVI1I and XIX. For the reasons
explained in section 111.L.2 above, the Committee was not
required to identify a specific creditor in its complaint but
rather was required to allege that there existed at least one
unsecured creditor of the bankruptcy estate who holds an
alowable claim.
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Upon review of the complaint, the Court finds that the
Committee has alleged in Count X1X at 1 236 that “[o]ne or
more claims of the creditors of the Debtor arose before each
such transfer and conveyance was made’ but has failed to
make a similar alegation in Count XVIII. Accordingly, for
the reasons set forth in section I11.L.2 above, Count XVIII
shall be dismissed. Count XIX survives the Foss Family's
motion *646 to dismiss on the basis that the Committee
failed to identify a creditor.

3. Failureto Allege Jenifer Foss Smyth and John Smyth
wer e Either Transfereesor Entitiesfor Whose Benefit
the Transferswere Made for Purposes of Recovery

under 11 U.S.C. 8550

While Jenifer Foss Smyth acknowledges that the Committee
made an all egation that she received fundsdirectly from FMC
in the form of dividends, she and her husband, John Smyth,
deny that the complaint makes any other alegation that they
were either initial or subsequent transferees of an interest in
FMC's property or an entity for whose benefit such transfers
were made. As previoudly discussed in section I11.L.3 above,
the complaint must allege that Jenifer Foss Smyth and John
Smyth were either:

1. aninitia transferee of an avoidable transfer;

2. an entity for whose benefit an avoidable transfer was
made; or

3. a subsequent transferee of an initia transferee of an
avoidable transfer.

11 U.S.C. § 550(a)(1) and (2).

a. Paymentsre: Jenifer Foss Smyth and John Smyth
[103] The complaint asserts in 1 99 that payments totaling
$223,095.13 were made by FMC to various vendors on
account of improvements made to the Smyths Hamilton,
Massachusetts residence. Paragraph 103 lists payments
totaling $4,957.100 that were made by FMC to McLaughlin
Transportation Systems for fees related to the storage of
personal items of the Smyths during the renovation of their
home. While the complaint does not explicitly indicate that
the Smyths were entities for whose benefit these purportedly
avoidable transfers were made, the Court can plausibly infer
that improvements made to ahome benefit thehome'sowners,
asdo paymentsto store the homeowners goods. Accordingly,
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the Committee has stated a claim against both Jenifer Foss
Smyth and John Smyth for which relief may be granted.

Similarly, 7 112 through 115 of the complaint outline
payments totaling over $1.5 million to various entities,
including paymentstotaling $1,452,541.31 that were made by
FMC to Business Helicopters, Inc., an entity owned by Foss,
for charges related to personal travel on a private jet by Foss,
PatriciaFoss, Jenifer Foss Smyth, and/or John Smyth for trips
between New Hampshire and Naples, Florida. Again, while
the complaint does not explicitly indicate that Jenifer Foss
Smyth and John Smyth were entities for whose benefit these
purportedly avoidable transfers were made, the Court can
plausibly infer that payments were made so that Jenifer Foss
Smyth and John Smyth could benefit from personal travel
between their families homes. Therefore, the Committee has
stated a plausible claim for recovery with respect to these
transfers.

b. Paymentsre: Foss Family LLC |

For the reasons outlined in section 111.L.3.b above, the
Committee has not stated a claim against Jenifer Foss Smyth
with respect to payments to or on behalf of Foss Family LLC
|. The complaint contains no allegations that John Smyth had
an interest in or any involvement with Foss Family LLC I,
and, therefore, any claims for recovery against him related to
alegedly fraudulent transfers with respect to payments to or
on behalf of Foss Family LLC | shall be dismissed.

c. Paymentsre: Foss Family LLC I

For the reasons outlined in section Il1.L.3.c above, the
Committee has stated a *647 claim against Jenifer Foss
Smyth with respect to al payments to or on behalf of Foss
Family LLC I, except the $660,000.00 in repayment of
insider loans. The complaint contains no allegations that
John Smyth had an interest in or any involvement with Foss
Family LLCII, and, therefore, any claimsfor recovery against
him related to alegedly fraudulent transfers with respect to
payments to or on behalf of Foss Family LLC Il shal be
dismissed.

d. Paymentsre: Foss Family 2004 Irrevocable Trust

The complaint alleges in 28 that Jenifer Foss Smyth
and her children are the beneficiaries of the Foss Family
2004 Irrevocable Trust. Paragraph 118 of the complaint
lists $37,429.24 in dividends paid to the Foss Family 2004
Irrevocable Trust between August 16, 2004, and May 17,
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2005. The complaint fails to allege that Jenifer Foss Smyth
was a person for whose benefit such payments were made.
For that reason, the Committee has not set forth a claim for
recovery against Jenifer Foss Smyth under 11 U.S.C. § 550(a)
and her motion to dismiss on that basis shall be granted. The
complaint does not allege that John Smyth had an interest in
or any involvement with the Foss Family 2004 Irrevocable
Trust, and, therefore, any claims relating to this entity shall
be dismissed asto him.

4. Jenifer Foss Smyth'sand John Smyth'sMotion to
Dismiss Counts XVI11 and XIX and Jennifer Foss
Smyth's M otion to Dismiss Count XX

Thus, reviewing the complaint in the light most favorable
to the Committee, the Court concludes that the complaint
fairly alleges plausible claimsthat (1) Jenifer Foss Smyth and
John Smyth have received the benefit of alegedly fraudulent
transfers to or on behalf of themselves, with respect to
improvements to their home, storage of persona property,
and personal travel, and (2) Jenifer Foss Smyth has received
the benefit of allegedly fraudulent transfers to or on behalf
of Foss Family LLC |1, except with respect to repayment of
the insider loans, but that (3) neither Jenifer Foss Smyth nor
John Smyth has received a benefit with respect to transfers
to or on behalf of Foss Family LLC | or the Foss Family
2004 Irrevocable Trust. Accordingly, the Court shall grant
Jenifer Foss Smyth's and John Smyth's motion to dismiss
Count XVIII in its entirety and Counts X1X and XX to the
extent outlined above.

N. Counts XXI to XXV—Avoidance of Fraudulent
Transfers and Conveyances and Avoidance of
Preferential Transfersasto Kevin Sexton

The Committee seeksto avoid and to recover varioustransfers
to Sexton as being fraudulent under 11 U.S.C. 88 544(b) and
550 and NH RSA 545-A:4(1)(b) (Count XXI), 11 U.S.C. 8§
544(b) and 550 and NH RSA 545-A:5(1) (Count XXII), 11
U.S.C. 88 544(b) and 550 and NH RSA 545-A:5(I1) (Count
XXII), and 11 U.S.C. 88 548 and 550 (Count XXIV), and
as being preferential under 11 U.S.C. 88 547 and 550 (Count
XXV). Sexton seeks to dismiss the claims in Counts XXI
through XXV on the following grounds. (1) the complaint
seeks no recovery against Sexton in Counts XXI and as to
him should be dismissed, (2) the money Sexton received
was wages in exchange for which he performed services
thus making the payments the “just debt” of FMC and
not a transfer for less than reasonably equivalent value,
(3) recovery under Count XXIII is barred by a one-year
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statute of limitations, (4) the payment of wages was for
a contemporaneous *648 debt and the complaint fails to
allege an antecedent debt, and (5) the payments to Sexton
as an employee were made in the ordinary course of FMC's
business affairs and the complaint fails to allege that the
payments were outside the ordinary course.

1. No Recovery Against Sexton in Count XXI

Sexton isincorrect in stating that the Committee has asserted
no claim against himin Count XXI. Count X X1 seeksto avoid
and to recover various transfers by FMC to Sexton as being
constructively fraudulent under 11 U.S.C. 88 544(b) and 550
and NH RSA 545-A:4(1)(b). Accordingly, Sexton'smotion to
dismiss shall be denied with respect to Count X XI.

2. Payment of “Just Debt” and Not Lessthan

Reasonably Equivalent Value

[104] Sexton argues that al of the payments to him
described in the complaint are wages within the meaning of

NH RSA 275:42(111) and NH RSA 275:43(111) 16 for which
Sexton provided services to FMC, and, as an employer, it

had an obligation under NH RSA 275:44(1V) Yo pay such
wages to Sexton as and when due. Sexton contends that
payments of the amounts set forth in the complaint were
payments of a“just debt” and therefore were for reasonably
equivalent value under NH RSA 545-A:3(l) and under 11
U.S.C. §548(d)(2)(A), asthese sections provide that value is
givenfor atransfer if the property istransferred in satisfaction
of an antecedent debt.

In response, the Committee argues that the challenged
payments set forth in § 97 of the complaint were
“extraordinary payments over and above his salary,” which
is an allegation Sexton cannot controvert in his motion to
dismiss. The Committee states further that FMC's payments
to Sexton were not “just debts’ for wages, but rather included
forgiveness of the balance of a $30,000.00 personal loan
FMC made to him, a bonus of $24,000.00, “consulting fees”
totaling $18,400.00, payment of his country club billsin the
amount of $7,544.00, and a “service award” of $25,000.00
given to him upon his resignation.

In his reply, Sexton argues that it does not matter whether
such paymentswere ordinary or extraordinary asall payments
owing from an employer to an employeewhether in the nature
of wages, bonuses, severance, or otherwise are “wages’
under state statute that must be paid, and, therefore, they
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constitute reasonably equivalent value warranting dismissal
of the Committee's claim.

The Court agrees with the Committee and concludes that
the complaint contains sufficient allegations in 1 87 and 97
and in Counts XXII and XXIV that, if true, would support
a plausible claim for fraudulent transfers. There is no basis
to dismiss Counts XXII or XXIV on the grounds that the
Committee has failed to state a claim upon which relief can
be granted as the complaint plainly states in f 255 and
269 that the transfers were for less than reasonably *649

equivalent value. Sexton is attempting to controvert this fact
and argue adefense of reasonably equivalent value. However,
an affirmative defense requires that the facts establishing the
defense are definitively ascertainable from the complaint and
those facts suffice to establish the affirmative defense with
certitude. Nisselson, 469 F.3d at 150. At this early stage
of the case, the Court cannot conclude that Sexton has a
complete defense to each transfer. The Committee may be
able to establish that these payments to Sexton were not in
fact “compensation ... for labor or services rendered by an
employee” within the meaning of NH RSA 275:42(111). See
ACASAcquisitions (Precitech) Inc. v. Hobert, 923 A.2d 1076,
1093-94 (N.H.2007) (concluding the employee's severance
benefits were not wages under NH RSA 275, and, therefore,
the employer did not violate NH RSA 275 in refusing to pay
them).

3. Recovery under Count XXIII isLimited by Statute of
Limitations

In Count XXI11, the Committee seeks to avoid and to recover
transfers to Sexton under 11 U.S.C. 88 544(b) and 550 and
NH RSA 545-A:5(11). Sexton argues that the Committee's
claim under this count is limited since recoveries may be
had only within one year after the transfer was made or the
obligation was incurred. The Committee does not dispute
this contention. The Court agrees with Sexton that NH RSA
545-A:9(111) limitsthe Committee'srecovery to transfersthat
occurred between September 16, 2004, and September 15,
2005, which would exclude recovery for transfers relating to
theforgiveness of the balance of the $30,000.00 personal loan
FMC made to him, the bonus of $24,000.00, and payment of
Sexton's country club bills in the amount of $7,544.00.

4. Failureto Allege Antecedent Debt

The Committee seeksin Count X X111 to avoid and to recover
transfers as fraudulent under 11 U.S.C. 88 544(b) and 550
and NH RSA 545-A:5(11) and in Count XXV to avoid and to
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recover transfers as preferential under 11 U.S.C. 88 547 and
550. An element of each such claim is that the transfers be
made on account of antecedent debt. Sexton argues that the
complaint contains only aconclusory allegation of antecedent
debt in 91 264 and 276 of the complaint. He states further
that 997 of the complaint indicates that such payments were
made at the same time the debts were incurred and contains
no alegation that FMC's payments to Sexton were late, past
due, or for bonuses earned earlier. Therefore, according to
the Sexton, the payments were not for an antecedent debt but
rather were for a contemporaneous debt.

The Committee responds by stating Sexton is essentially
attempting to assert the “ contemporaneous exchange for new
value” defense of 11 U.S.C. § 547(c)(1)(A). The Committee
contends Sexton has failed to clear the very high hurdle
to have this claim dismissed on the grounds that he has
an affirmative defense clearly proven by the allegations in
the complaint. The Court agrees with the Committee and
concludes that Sexton has not established this defense with
certitude. The Committee is entitled to pursue its claim in
Count XXIII to the extent not limited by the Court's other
rulings.

5. Failureto Allege Outside of Ordinary Course

Sexton argues that the Committee's preferential transfer
clam in Count XXV must be dismissed because the
complaint *650 contains no factual alegation that the
payments to Sexton were outside the ordinary course of the
business financia affairs of FMC and Sexton, as employer
and employee. The Committee responds by stating Sexton
is essentidly attempting to assert the “ordinary course
of business’ defense of 11 U.S.C. § 547(c)(2), and its
allegationsin the complaint that the paymentsto Sexton were
“extraordinary” and “improper” are sufficient to overcome
Sexton's contention that the claim in Count XXV should be
dismissed based on an affirmative defense. The Court agrees
with the Committee that Sexton has failed to establish a
defense with certitude as required, and, therefore, Sexton's
motion to dismiss on that basis must denied.

6. Sexton's Motion to Dismiss Counts XXI to XXV

For the reasons set forth above, the Court shall deny Sexton's
motion to dismiss Counts X X1, XXII, XXIV, and XXV, and
shall deny the motion to dismiss Count X X111, except to the
extent that recovery shall be limited in this count by the one-
year statute of limitations.
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O. Counts XXVI and XXVII—Avoidance of Fraudulent
Transfers and Conveyances asto Defendant Douglas
Kinney

The Committee seeksto avoid and to recover varioustransfers
to Kinney as being fraudulent under 11 U.S.C. 88 544(b) and
550 and NH RSA 545-A:4(1)(b) (Count XXVI) and 11 U.S.C.
88 544(b) and 550 and NH RSA 545-A:5(1) (Count XX V11).
Kinney seeks to dismiss the fraudulent transfer claims in
Counts XX V1 and XXVII on the grounds that the Committee
has failed to plead sufficient facts to establish a prima facie
case and has instead only parroted elements of the statute.
Like other defendants, Kinney argues that the Committee has
(1) failed to adequately plead insolvency, and (2) failed to
identify the existence of a specific creditor whose claim arose
beforetherelevant transfers; further, Kinney contendsthat (3)
the Committee has failed to adequately identify the property
transferred, the date of the transfer, and the recipient of the
transfer if it is anyone other than Kinney. Kinney's motion to
dismiss Counts XX VI and XXVII shall be granted.

1. Failureto Adequately Describe Transfers

In Count XXVI at 7 281 and in Count XXVII at T 287,
the Committee alleges that “[u]pon information and belief,
since September 16, 2001, the Debtor made transfers or
conveyances of property directly or indirectly to Defendant
Douglas Kinney.” Kinney contends that the Committee has
failed to adequately identify the property transferred, the date
of thetransfers, and the recipient of thetransfersif itisanyone
other than Kinney. However, Kinney acknowledges in his
motion that the Committee may be referring to payment of
director fees and expenses totaling $8,575.30 paid to Kinney
in 2004. The Committee indicates in its reply memorandum
that indeed it is referring to those transfers. Such transfers
aredetailed in 111 of the complaint wherein the Committee
allegesthat Kinney was paid director fees of $7,500.00 with a
check dated July 22, 2004, and director expensesof $1,075.30
with a check dated August 17, 2004. The Court finds that
Kinney has fair notice of the transfers at issue.

2. Failureto Adequately Plead I nsolvency and L ack of
Reasonably Equivalent Value

Kinney, like Foss, contends that the Committee failed to
adequately plead the *651 insolvency requirements of NH
RSA 545-A:4(1)(b) and NH RSA 545-A:5(1). For thereasons
set forth abovein section I11.K.1, the Court concludes that the
complaint sufficiently pleads insolvency.
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[105] [106]
fails to adequately plead that the Debtor made a transfer
to Kinney without receiving reasonably equivalent value.
The Committee argues that the complaint clearly alleges that
Kinney failed to perform his responsibilities as a director and
therefore FMC did not receive any valuable services from
Kinney in exchange for FMC's payment of director fees and
expenses. The Committee has not alleged that the director's
fee paid to Kinney was excessive nor has it aleged that
Kinney failed to undertake to perform his duties as a director.
Rather, the Committee's claim is based upon alegations that
Kinney did not provide reasonably equivalent value due to
the quality of his performance as a director. The distinction
between the quality and the quantity of services provided
is critical. Boyd v. Sachs (In re Auto Specialties Mfg. Co.),
153 B.R. 457, 498 (Bankr.W.D.Mich.1993). “Where ... the
compensation is commensurate with the undertaking and the
[defendant] attempts in good faith to fulfill that undertaking,
fair consideration has been given.” Id. The Committee has
not aleged that Kinney acted in bad faith as a director,
or that he failed to undertake the duties of a director, or
that the compensation paid to him for service as a director
was excessive for the undertaking. The Committee only
alleges that the quality of his service as a director was not
valuable. Bad business decisions without more cannot form
the basisfor afraudulent conveyance action seeking recovery
of compensation paid to an officer or adirector. Id. at 499.

The Court finds upon review of the complaint that the
Committee has not stated a fraudulent transfer claim against
Kinney with respect to FMC's payment to him of director's
fees and expenses. Therefore, Kinney's motion shall be
granted on that basis.

3. Failureto Identify Specific Creditor

Like the Foss Family, Kinney aso contends that the
Committee'sfailuretoidentify aspecific creditor with respect
to its claims under 11 U.S.C. 88 544(b) and NH RSA 545—
A:4(l)(b) and NH RSA 545-A:5(1) requires dismissal of
Counts XXVI and XXVII. For the reasons explained in
section 111.L.2 above, the Committee was not required to
identify a specific creditor in its complaint but rather was
required to allege that there existed at least one unsecured
creditor of the bankruptcy estate who holds an allowable
claim.

Upon review of the complaint, the Court finds that the
Committee has alleged in Count XXVII at § 288 that “[o]ne
or more claims of the creditors of the Debtor arose before

[107] Kinney aso suggeststhat the complaint
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each such transfer and conveyance was made” but has failed
tomakeasimilar allegation in Count XXV1. Accordingly, for
the reasons set forth in section 111.L.2 above, Count XXVI
shall be dismissed on that basis aswell. Count XXVII would
survive Kinney's motion to dismiss for failing to identify a
specific creditor.

P. Counts XXVI111 to XXX—Avoidance of Fraudulent
Transfers and Conveyances asto Defendant Dennis Foss
The Committee seeksto avoid and to recover varioustransfers
to Dennis Foss as being fraudulent under 11 U.S.C. 88 544(b)
and 550 and NH RSA 545-A:4(I)(b) (Count XXVIII), 11
U.S.C. 88 544(b) and 550 and NH RSA 545-A:5(1) *652
(Count XX1X), and 11 U.S.C. 88 548 and 550 (Count XXX).
Dennis Foss seeks to dismiss the fraudulent transfer claims
in Counts XXVIII through XXX on three grounds. (1) the
Committee seeks to recover transfers outside the limitation
period for the redemption of common stock, (2) there was
reasonably equivalent value both for the repayment of the
loan and for the preferred dividend payments, and (3) the
complaint lacks factual allegations that would support a
conclusion that (a) transfers were made at a time when the
company was either engaged in a transaction for which the
remaining assets were unreasonably small or was incurring
debts beyond an ability to pay, or (b) the transfers would
render the company insolvent.

1. Statute of Limitations

According to Dennis Foss, the complaint seeks the avoidance
of the Stock Redemption, which took place in August
2000. Dennis Foss contends that the Committee's fraudulent
conveyance claim fails with regard to the Stock Redemption
because the transfer occurred outside the four-year limitation
period contained in NH RSA 545-A:9(11) for claims brought
under NH RSA 545-A:4(1)(b) and NH RSA 545-A:5(1). The
Committee did not address this argument by Dennis Foss in
its memorandum but indicated el sewhere that NH RSA 545—
A:9(1) limitsrecovery to those transfers made within the four
years preceding the petition date, which in this case would be
transfers made since September 16, 2001.

Paragraph 125 of the complaint details the redemption of
Dennis Foss's common stock and indicates that an agreement
was made on August 8, 2000, pursuant to which FMC
was to purchase Dennis Foss's shares of common stock for
approximately $5,841,000.00, with $1,000,000.00 to be paid
on August 8, 2000, $1,000,000.00 to be paid on October
1, 2000, and the balance of $3,481,600 to be paid over
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twenty-four months from February 15, 2001, to January 14,
2003. FMC made a $1,000,000.00 payment on August 8,
2000. FMC did not make the Octaber 1, 2000, payment, but
rather paid $500,000.00 on April 25, 2001, and executed the
2001 Note, which amended the original promissory note by
increasing the principal amount to $3,981,600.00. According
to the complaint, FMC made two $100,000.00 payments on
the 2001 Note, for accrued interest, on May 21, 2002, and
August 7, 2002.

While not clear from the complaint, it appears that the
Committee seeks to avoid only these last two payments
totaling $200,000.00, as these are the only transfers in
connection with the Stock Redemption that fall within the
four-year look-back period under the statute. The Court
agrees with Dennis Foss that recovery of the prior payments
totaling $1,500,000.00 are barred by the statute of limitations.
To the extent the Committee bases its fraudulent conveyance
claims in Counts XXVIII and X1X on the $1,500,000.00 in
payments FM C made to Dennis Foss, such claims are barred
and Dennis Foss's motion to dismiss on that basis shall be
granted. To the extent the Committee bases its claims on the
$200,000.00 in payments made in 2002, such claims are not
barred and Dennis Foss's motion to dismiss on that basis shall
be denied.

2. Existence of Reasonably Equivalent Value

Dennis Foss contends that the Committee's allegations in
Counts XXVIII and XXIX fail to state a claim with respect
to FMC's repayment of loans made by Dennis Fossto FMC.
According to Dennis Foss, the complaint does not establish
that FMC did not receive reasonably equivalent value in
exchange for the transfers, a requirement *653 of NH
RSA 545-A:4(1)(b) and 545-A:5(l). He directs the Court's
attention to NH RSA 545-A:3(1), which providesin relevant
part that “[v]alue is given for a transfer or an obligation
if, in exchange for the transfer or obligation, property is
transferred or an antecedent debt is secured or satisfied.”
Dennis Foss argues that the $200,000.00 in payments made
to him pursuant to the 2001 Note, as described in 1 126 of
the complaint, and the $200,000.00 in payments made to him
pursuant to the 2004 Note, as described in 1 50 and 128 of
the complaint, were made to satisfy antecedent debts.

[108] [109]
argument of Dennis Foss. The Court findsit well founded. In
general, NH RSA 545-A:4 and 5 provide for the avoidance
of transfers as fraudulent only if a debtor does not receive
reasonably equivalent value. Because the complaint alleges

The Committee did not address directly this
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that the payments on the 2001 Note and the 2004 Note
were in satisfaction of the debt represented by those notes
(111 125-128), the transfers made pursuant to those notes
were by definition made for reasonably equivalent value, if
the notes are debt instruments. For the reasons discussed
in section I11.1 above, the Court shall deny Dennis Foss's
motion to dismiss Count | X which seeksto recharacterize the
2001 Note and the 2004 Note as equity. If the Committee
is successful in its recharacterization claims for one or both
of the notes, then Dennis Foss's argument on the existence
of reasonably equivalent value would likely fail. If either
of the notes is recharacterized as equity, then any payments
made to Dennis Foss on account of those instruments would
be distributions to a shareholder in redemption of an equity
interest. Redemption of an equity interest by an insolvent
corporation provides no value to the corporation. Liston v.
Gottsegen (In re Mi—Lor Corp.), 348 F.3d 294, 307 (1st
Cir.2003) (citing Consove v. Cohen (In re Roco Corp.), 701
F.2d 978, 982 (1st Cir.1983)). For the reasons discussed
in section 111.P.3 below, the complaint contains allegations
which support a plausible inference that FM C was insolvent
when the payments in question were made. Accordingly, the
motion to dismiss Counts XX V11 and XXIX shall be denied
at this time. Dennis Foss may re-file his motion on these
counts if and when Count 1X is dismissed or resolved in his
favor.

[110] Dennis Foss aso argues that reasonably equivalent
valuewas provided for the preferred dividend payments made
to him. Paragraph 118 of the complaint alleges that Dennis
Foss received $528,600.00 in illegal dividends paid to him
as apreferred stockholder during the period November 2001,
through May 2005. In his motion to dismiss, Dennis Foss
explains, without citing to any alegations in the complaint,
that the dividend payments were made pursuant to the terms
of the Stock Redemption, which were incorporated into the
August 2000 note and the 2001 Note. Dennis Foss contends
that the preferred dividend payments were a contractual
obligation of FMC and therefore an antecedent debt of the
corporation for purposes of the state and federal fraudulent
conveyance statutes. The Committee counters by stating
that no consideration flowed to FMC on account of these
obligations and therefore payments on these obligations
are recoverable as fraudulent transfers to the extent FMC
was insolvent when they were made. In a reply, Dennis
Foss suggests that any recovery for the preferred dividend
payments must be done in accordance with the NH BC
Act, NH RSA 293-A, which contains a specific provision
at NH RSA 293-A:8.33 setting forth liability for unlawful
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distributions, e.g., distributions made in violation of *654
NH RSA 293-A:6.40 or the articles of incorporation. NH
RSA 293-A:8.33imposesliability on directorswho authorize
such payments. Shareholders who accept such distributions
are liable for contribution to directors in the amount of
any distribution they accepted knowing it was made in
violation of NH RSA 293-A:6.40. Dennis Foss argues that
this purportedly more specific statute controls over the more
general fraudulent conveyance statutes.

The Court disagrees. NH RSA 293-A:8.33 createsliability on
directors for approving or assenting to the payment of illegal
dividends and grants to such directors certain contribution
rights. Thisprovision of the NH BC Act does not preempt any
other remedy that a corporation may have against a person
other than a director. However, in this case, FMC made the
payment of preferred stock dividendsto Dennis Foss pursuant
to the terms of the issued and outstanding shares of preferred
stock. As discussed in section I11.1.3 above, the complaint
does not allege that the issuance of the stock was fraudulent
and does not alege that the payments were in violation
of the NH BC Act, NH RSA 293-A:6.40. Accordingly, it
appearsthat the dividendswere payment on account of FMC's
antecedent obligation under its preferred stock issue and,
therefore, congtitute value under NH RSA 545-A:3(1).

3. Failureto Plead I nsolvency and I nadequate
Capitalization

Dennis Foss asserts that the complaint lacks factual
allegations that would support a conclusion that the specific
transfers to him were made at a time when the company
was either engaged in a transaction for which the remaining
assets were unreasonably small or was incurring debts
beyond an ability to pay or would render the company
insolvent as a result of the transfers. Dennis Foss argues
that bald and wholly conclusory statements are insufficient
to withstand a motion to dismiss; rather, the Committee
should have provided detailed information regarding FMC's
finances during time periodsrel evant to its fraudul ent transfer
claims. Dennis Foss contends that the Committee should
have used data from the audits referenced in 1 81 of the
complaint to demonstrate FMC's insolvency at particular
points in time. Instead, FMC merely provides information
regarding covenant defaults with its lenders, which alone do
not demonstrate that FMC was unable to pay its debts as
they became due or that its liabilities exceeded its assets.
Other than an allegation regarding its failure to pay certain
insurance premiums, the Committeefailed to alegethat FMC
did not pay or was unableto pay itstrade or unsecured general
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creditors. Dennis Foss argues that the complaint therefore
fails to state claims for fraudulent transfers under both state
and federal bankruptcy law.

For the reasons discussed above in section 111.K.1, the
Court concludes that the complaint makes sufficient
allegations regarding insolvency, undercapitalization, and
FMC's inability to pay its debts to meet the pleading
requirements of the federal rules.

4. Dennis Foss s Mation to Dismiss Counts XX V111,
XXIX, and XXX

For the reasons set forth above, the Court shall grant Dennis
Foss's motion to dismiss Count XXVIII as to any Stock
Redemption payments that occurred beyond the four-year
statute of limitations period of NH RSA 545-A:9(l1) and
as to the preferred dividend payments, and the Court shall
otherwise deny Dennis Fosss motion to dismiss Counts
XXVIII, XXX, and XXX.

*655 Q. Counts XXXI and XXXII—Avoidance of
Fraudulent Transfersand Conveyances as to Defendant
Foss Realty, Inc.
The Committee seeksto avoid and to recover varioustransfers
to Foss Redlty, Inc. as being fraudulent under 11 U.S.C.
88 544(b) and 550 and NH RSA 545-A:4(1)(b) (Count
XXXI) and 11 U.S.C. 8§88 544(b) and 550 and NH RSA 545—
A:5(1) (Count XXXII). Foss Realty, Inc. seeks to dismiss
the fraudulent transfer claims in Counts XXXI and XXXII
on the grounds that the Committee has failed to plead any
facts to support its assertion that the company was insolvent.
For the reasons set forth above in section 111.K.1, the Court
concludes that the complaint contains sufficient allegations,
when viewed in the light most favorable to the Committee, to
withstand Foss Realty, Inc.'s motion to dismiss. Accordingly,
the Court shall deny Foss Realty, Inc.'s motion to dismiss
Counts XX X1 and XXXI1.

R. Counts XXXIII to XXXV—Avoidance of Fraudulent
Transfers and Conveyances asto Defendant Foss Family
LLCI

The Committee seeksto avoid and to recover varioustransfers
to Foss Family LLC | as being fraudulent under 11 U.S.C. 88
544(b) and 550 and NH RSA 545-A:4(1)(b) (Count XX XIII),
11 U.S.C. 88 544(b) and 550 and NH RSA 545-A:5(1) (Count
XXXIV), and 11 U.S.C. 88 548 and 550 (Count XXXV).
Foss Family LLC | seeks to dismiss the fraudulent transfer
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claimsin Counts XX X111 through XXXV on the grounds that
the Committee has failed to plead any facts to support its
assertion that the company was insolvent. For the reasons
set forth above in section 111.K.1, the Court concludes that
the complaint contains sufficient allegations, when viewed in
the light most favorable to the Committee, to withstand Foss
Family LLC I's motion to dismiss. Accordingly, the Court
shall deny Foss Family LLC I's motion to dismiss Counts
XXX, XXXV, and XXXV,

S. Counts XXXVI to XXXVIII—Avoidance of
Fraudulent Transfersand Conveyances asto Defendant
FossFamily LLC |1

The Committee seeksto avoid and to recover varioustransfers
to FossFamily LLC Il asbeing fraudulent under 11 U.S.C. §8
544(b) and 550 and NH RSA 545-A:4(1)(b) (Count XXX V1),
11 U.S.C. 88 544(b) and 550 and NH RSA 545-A:5(1) (Count
XXXVII), and 11 U.S.C. 88 548 and 550 (Count XXXVI11).
Foss Family LLC Il seeks to dismiss the fraudulent transfer
claims in Counts XXXV1 through XXXVIII on the grounds
that the Committee has failed to plead any facts to support
its assertion that the company was insolvent. For the reasons
set forth above in section 111.K.1, the Court concludes that
the complaint contains sufficient allegations, when viewed in
the light most favorable to the Committee, to withstand Foss
Family LLC II's motion to dismiss. Accordingly, the Court
shall deny Foss Family LLC Il's motion to dismiss Counts
XXXVI, XXXVII, and XXXVIII.

T. Counts XXXIX to XLIll—Avoidance of Fraudulent
and Preferential Transfersand Conveyancesasto
Defendant Business Helicopters, Inc.

The Committee seeksto avoid and to recover varioustransfers
to Business Helicopters, Inc. as being fraudulent and/or
preferential under 11 U.S.C. 88 544(b) and 550 and NH RSA
545-A:4(1)(b) (Count XXX1X), 11 U.S.C. 88 544(b) and 550
and NH RSA 545-A:5(1) (Count XL), 11 U.S.C. 88 544(b)
and 550 and *656 NH RSA 545-A:5(I1) (Count XLI), 11
U.S.C. 88 548 and 550 (Count XLII), and 11 U.S.C. 88§ 547
and 550 (Count XLI11). Business Helicopters seeksto dismiss
the claims in Counts XXXI1X through XLII1 on the grounds
that the Committee has failed to plead any facts to support
its assertion that the company was insolvent. For the reasons
set forth above in section 111.K.1, the Court concludes that
the complaint contains sufficient allegations, when viewed
in the light most favorable to the Committee, to withstand
Business Helicopters, Inc.'s motion to dismiss. Accordingly,
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the Court shall deny Business Helicopter, Inc.'s motion to

dismiss Counts XXX1X, XL, XLI, XLII, and XLIII.

Parallel Citations

2007 BNH 027

IV.CONCLUSION

This opinion constitutes the Court's rulings under FRCP
12(b)(6). The Court shall issue separate orders ruling on the
defendants various motions to dismiss.

Footnotes

1

10

11

In general the Federal Rulesof Civil Procedure are made applicableto thisadversary proceeding, with some exceptions and additional
provisions, by the Federal Rules of Bankruptcy Procedure. The Federal Rules of Civil Procedure shall be referred to as“FRCP” and
the Federal Rules of Bankruptcy Procedure shall be referred to as“Rule” or the “Rules’ in this opinion.

The Court notes that the heightened standards of FRCP 9(b) do not apply to al claims of fraud in this Circuit. In Pearson v. First NH
Mortgage Corp. 200 F.3d 30 (1st Cir.1999), the First Circuit vacated a bankruptcy court order dismissing amotion to alter or amend
an order approving a settlement and allowed a plaintiff to proceed to discovery based upon an aleged fraud where the motion only
alleged a“colorable claim.” 1d. at 35. This Court is unable to discern the distinction between amoving paper that allegesa*“ colorable
clam” and onethat alleges a*“plausible claim” under the standard in Bell Atlantic applicable to FRCP 8(a).

In this opinion, numbers following the “ 7 symbol refer to the corresponding paragraph in the complaint.

Shareholders may be liable for aclaim of contribution by a director who authorized such distribution if the sharehol der accepted the
dividend knowing it wasillegal. NH RSA 293-A:8.33(b)(2).

Unless expressly stated otherwise, in this opinion theterms“11 U.S.C.,” “Bankruptcy Code,” “section” and “ 8" refer to title 11 of
United States Code, 11 U.S.C. § 101 et seq., prior to its amendment by the Bankruptcy Abuse Prevention and Consumer Protection
Act of 2005, Pub.L. No. 109-8 (“BAPCPA”").

The adoption of § 510(c) of the Bankruptcy Code in 1978 may very well have rendered the third element of the Mobile Steel test
moot. Blasbalg v. Tarro (In re Hyperion Enters., Inc.), 158 B.R. 555, 560 (D.R.1.1993); Diasonics, Inc. v. Ingalls, 121 B.R. 626,
628 (Bankr.N.D.Fla.1990).

In Count X, the Committee is seeking to recharacterize the two promissory notes which form the basis of Dennis Foss's proofs of
claim as equity rather than debt. If either or both of those notes is recharacterized as equity, then equitable subordination of some or
all of Dennis Foss's claim is no longer relevant. Cohen v. KB Mezzanine Fund 1, LP (In re SubMicron Sys. Corp.), 432 F.3d 448,
454-55 (3d Cir.2006); Aquino v. Black (In re AtlanticRancher, Inc.), 279 B.R. 411, 438 (Bankr.D.Mass.2002). In considering Dennis
Foss's motion to dismiss Count V111, the Court shall assume that Count IX is dismissed or that the Committee will not prevail at trial
on Count IX. SubMicron, 432 F.3d at 455 (recharacterization must be resolved before consideration of equitable subordination).
The earliest allegation of financial difficultiesin the complaint isthat FMC was overadvanced on its revolving loan agreement with
its bank lender “no later than calendar year 2001.” 1 40-41.

The factors are: (1) the names given to the instruments, if any, evidencing the indebtedness, (2) the presence or absence of a fixed
maturity date and a schedule of payments, (3) the presence or absence of afixed rate of interest and interest payments, (4) the source
of repayments, (5) the adequacy or inadequacy of capitalization, (6) theidentity of interest between the creditor and the stockholder,
(7) the security, if any, for the advances, (8) the corporation's ability to obtain financing from outside lending institutions, (9) the
extent to which the advances were subordinated to the claims of outside creditors, (10) the extent to which the advances were used
to acquire capital assets, and (11) the presence or absence of a sinking fund to provide repayments. AutoStyle, 269 F.3d at 749-50
(citing Roth Sedl Tube Co. v. Comm'r, 800 F.2d 625, 630 (6th Cir.1986)).

“1 do not believe however that bankruptcy judges have a warrant from Congress to run roughshod over the economic landscape
recharacterizing commercial transactions entered into by sophisticated parties—restating them in terms of their ‘ economic substance’
contrary to their negotiated and agreed form—in the absence of some triggering factor permitting such recharacterization, i.e. an
actual ambiguity in the documents, a substantial factual dispute as to the intent of the parties, or some ‘disguise’ or ‘misleading’
aspect of thetransaction.” Chicoinev. OMNE Partnersll (In re OMNE Partnersil), 67 B.R. 793, 797 (Bankr.D.N.H.1986) (refusing
to recharacterize a sale-leaseback transaction as a mortgage).

BAPCPA amended 11 U.S.C. § 548(a) and (b) to extend the coverage of those sections to transfers occurring two years before the
petition date for cases commenced on or after April 20, 2006, one year after the date of enactment of BAPCPA.
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Foss acknowledges there is a presumption that FMC was insolvent for the 90-day period immediately preceding the date of the
Debtor's bankruptcy filing which applies to preference claims pursuant to 11 U.S.C. § 547(f).

In Enron Corp. v. Granite Constr. Co. (In re Enron Corp.), Bk. No. 01-16034(AJG), Adv. No. 03-93172, 2006 WL 2400369, at *5
(Bankr.S.D.N.Y. May 11, 2006), the court explained that while thereis authority that claims under 11 U.S.C. § 548(a)(1)(B) need to
be plead with particularity under FRCP 9(b), the “better and mgjority rule” isthat a claim for constructive fraud under that section
need not be plead with particularity as such a claim is not premised on fraud but on a transfer made for inadequate consideration
at the time the transferor was insolvent.

The Court will addressin section I11.L.3 below whether the Committee has made sufficient allegations regarding recovery under 11
U.S.C. 8 550(a) with respect to the Foss Family in order to avoid dismissal of the counts against them. Foss has not sought to dismiss
on those other grounds. If he had, the analysis set forth in that section would apply to the counts against him.

Patricia Foss concedes that the complaint makes out awell-pleaded claim based upon the direct transfer of funds by FMC to entities
owned by individual defendants, such as Foss Family LLC | and Foss Family LLC 11, which are limited liability companies owned
by Foss, Patricia Foss, and Jenifer Foss Smyth, but she argues the complaint does not make out a well-pleaded claim to the extent
the Committee seeks to recover directly against the owners of the entities.

Wages mean “compensation ... for labor or services rendered by an employee, whether the amount is determined on a time, task,
piece, commission or other basis of calculation” under NH RSA 275:42(111) and include “ vacation pay, severance pay, persona days,
holiday pay, sick pay, and payment of employee expenses, when such benefits are a matter of employment practice or policy, or
both” under NH RSA 275:43(111).

NH RSA 275:44(1V) sets forth the requirement of an employer to pay an employee's wages upon termination of an employee's
employment.

End of Document © 2014 Thomson Reuters. No claim to original U.S. Government Works.

Mext


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=11USCAS547&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_ae0d0000c5150
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009764918&pubNum=0000999&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009764918&pubNum=0000999&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=11USCAS548&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_50660000823d1
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR9&originatingDoc=Ib29342e63f9311dcbd4c839f532b53c5&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=11USCAS550&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_8b3b0000958a4
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=11USCAS550&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_8b3b0000958a4
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000864&cite=NHSTS275%3a42&originatingDoc=Ib29342e63f9311dcbd4c839f532b53c5&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000864&cite=NHSTS275%3a43&originatingDoc=Ib29342e63f9311dcbd4c839f532b53c5&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000864&cite=NHSTS275%3a44&originatingDoc=Ib29342e63f9311dcbd4c839f532b53c5&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

§ 362. Automatic stay, 11 USCA § 362

United States Code Annotated
Title 11. Bankruptcy (Refs & Annos)
Chapter 3. Case Administration (Refs & Annos)
Subchapter IV. Administrative Powers

11 U.S.C.A. § 362
§ 362. Automatic stay
Effective: December 22, 2010

Currentness

(a) Except as provided in subsection (b) of this section, a petition filed under section 301, 302, or 303 of this title, or an
application filed under section 5(a)(3) of the Securities Investor Protection Act of 1970, operates as a stay, applicable to all
entities, of--

(1) the commencement or continuation, including the issuance or employment of process, of a judicial, administrative, or
other action or proceeding against the debtor that was or could have been commenced before the commencement of the case
under thistitle, or to recover aclaim against the debtor that arose before the commencement of the case under thistitle;

(2) the enforcement, against the debtor or against property of the estate, of ajudgment obtained before the commencement
of the case under thistitle;

(3) any act to obtain possession of property of the estate or of property from the estate or to exercise control over property
of the estate;

(4) any act to create, perfect, or enforce any lien against property of the estate;

(5) any act to create, perfect, or enforce against property of the debtor any lien to the extent that such lien secures a claim
that arose before the commencement of the case under thistitle;

(6) any act to collect, assess, or recover a claim against the debtor that arose before the commencement of the case under
thistitle;

(7) the setoff of any debt owing to the debtor that arose before the commencement of the case under this title against any
claim against the debtor; and

(8) the commencement or continuation of a proceeding before the United States Tax Court concerning a tax liability of a
debtor that isacorporation for ataxable period the bankruptcy court may determine or concerning the tax liability of adebtor
whoisan individual for ataxable period ending before the date of the order for relief under thistitle.
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§ 362. Automatic stay, 11 USCA § 362

(b) Thefiling of a petition under section 301, 302, or 303 of thistitle, or of an application under section 5(a)(3) of the Securities
Investor Protection Act of 1970, does not operate as a stay--

(1) under subsection (@) of this section, of the commencement or continuation of a criminal action or proceeding against
the debtor;

(2) under subsection (a)--

(A) of the commencement or continuation of acivil action or proceeding--

(i) for the establishment of paternity;

(i) for the establishment or modification of an order for domestic support obligations;

(iii) concerning child custody or visitation;

(iv) for the dissol ution of amarriage, except to the extent that such proceeding seeksto determinethedivision of property
that is property of the estate; or

(v) regarding domestic violence;

(B) of the collection of a domestic support obligation from property that is not property of the estate;

(C) with respect to the withholding of income that is property of the estate or property of the debtor for payment of a
domestic support obligation under ajudicial or administrative order or a statute;

(D) of the withholding, suspension, or restriction of a driver's license, a professional or occupational license, or a
recreational license, under State law, as specified in section 466(a)(16) of the Social Security Act;

(E) of the reporting of overdue support owed by a parent to any consumer reporting agency as specified in section 466(a)
(7) of the Social Security Act;

(F) of the interception of atax refund, as specified in sections 464 and 466(a)(3) of the Social Security Act or under an
analogous State law; or

(G) of the enforcement of amedical obligation, as specified under title IV of the Social Security Act;
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§ 362. Automatic stay, 11 USCA § 362

(3) under subsection (a) of this section, of any act to perfect, or to maintain or continue the perfection of, an interest in
property to the extent that the trustee's rights and powers are subject to such perfection under section 546(b) of thistitle or
to the extent that such act is accomplished within the period provided under section 547(€)(2)(A) of thistitle;

(4) under paragraph (1), (2), (3), or (6) of subsection (a) of this section, of the commencement or continuation of an action
or proceeding by a governmental unit or any organization exercising authority under the Convention on the Prohibition of
the Development, Production, Stockpiling and Use of Chemical Weapons and on Their Destruction, opened for signature
on January 13, 1993, to enforce such governmental unit's or organization's police and regulatory power, including the
enforcement of a judgment other than a money judgment, obtained in an action or proceeding by the governmental unit to
enforce such governmental unit's or organization's police or regulatory power;

[(5) Repealed. Pub.L. 105-277, Div. I, Title VI, § 603(1), Oct. 21, 1998, 112 Stat. 2681-886]

(6) under subsection (a) of this section, of the exercise by a commaodity broker, forward contract merchant, stockbroker,
financial institution, financial participant, or securities clearing agency of any contractual right (as defined in section 555 or
556) under any security agreement or arrangement or other credit enhancement forming apart of or related to any commodity
contract, forward contract or securities contract, or of any contractual right (as defined in section 555 or 556) to offset or net
out any termination value, payment amount, or other transfer obligation arising under or in connection with 1 or more such
contracts, including any master agreement for such contracts;

(7) under subsection (@) of this section, of the exercise by arepo participant or financial participant of any contractual right
(as defined in section 559) under any security agreement or arrangement or other credit enhancement forming a part of or
related to any repurchase agreement, or of any contractual right (as defined in section 559) to offset or net out any termination
value, payment amount, or other transfer obligation arising under or in connection with 1 or more such agreements, including
any master agreement for such agreements;

(8) under subsection (@) of this section, of the commencement of any action by the Secretary of Housing and Urban
Development to foreclose amortgage or deed of trust in any caseinwhichthe mortgage or deed of trust held by the Secretary is
insured or wasformerly insured under the National Housing Act and covers property, or combinations of property, consisting
of five or more living units;

(9) under subsection (a), of--

(A) an audit by a governmental unit to determine tax liability;

(B) the issuance to the debtor by a governmental unit of a notice of tax deficiency;

(C) ademand for tax returns; or

(D) the making of an assessment for any tax and issuance of a notice and demand for payment of such an assessment (but
any tax lien that would otherwise attach to property of the estate by reason of such an assessment shall not take effect unless
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§ 362. Automatic stay, 11 USCA § 362

such tax is adebt of the debtor that will not be discharged in the case and such property or its proceeds are transferred out
of the estate to, or otherwise revested in, the debtor).

(10) under subsection (&) of this section, of any act by a lessor to the debtor under a lease of nonresidential real property
that has terminated by the expiration of the stated term of the lease before the commencement of or during a case under this
title to obtain possession of such property;

(11) under subsection (a) of this section, of the presentment of a negotiable instrument and the giving of notice of and
protesting dishonor of such an instrument;

(12) under subsection (a) of thissection, after the date which is 90 days after the filing of such petition, of the commencement
or continuation, and conclusion to the entry of final judgment, of an action which involves a debtor subject to reorganization
pursuant to chapter 11 of this title and which was brought by the Secretary of Transportation under section 31325 of title
46 (including distribution of any proceeds of sal€) to foreclose a preferred ship or fleet mortgage, or a security interest in
or relating to avessel or vessel under construction, held by the Secretary of Transportation under chapter 537 of title 46 or
section 109(h) of title 49, or under applicable State law;

(13) under subsection (a) of this section, after the date which is 90 days after the filing of such petition, of the commencement
or continuation, and conclusion to the entry of final judgment, of an action which involves a debtor subject to reorganization
pursuant to chapter 11 of this title and which was brought by the Secretary of Commerce under section 31325 of title 46
(including distribution of any proceeds of sale) to foreclose apreferred ship or fleet mortgage in avessel or amortgage, deed
of trust, or other security interest in afishing facility held by the Secretary of Commerce under chapter 537 of title 46;

(14) under subsection (a) of this section, of any action by an accrediting agency regarding the accreditation status of the
debtor as an educational institution;

(15) under subsection (a) of this section, of any action by a State licensing body regarding the licensure of the debtor as an
educational institution;

(16) under subsection (@) of this section, of any action by a guaranty agency, as defined in section 435(j) of the Higher
Education Act of 1965 or the Secretary of Education regarding the eligibility of the debtor to participate in programs
authorized under such Act;

(17) under subsection (@) of this section, of the exercise by a swap participant or financial participant of any contractual right
(as defined in section 560) under any security agreement or arrangement or other credit enhancement forming a part of or
related to any swap agreement, or of any contractual right (as defined in section 560) to offset or net out any termination
value, payment amount, or other transfer obligation arising under or in connection with 1 or more such agreements, including
any master agreement for such agreements,

(18) under subsection (a) of the creation or perfection of a statutory lien for an ad valorem property tax, or a special tax or
special assessment on real property whether or not ad valorem, imposed by a governmental unit, if such tax or assessment
comes due after the date of the filing of the petition;
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§ 362. Automatic stay, 11 USCA § 362

(19) under subsection (&), of withholding of income from a debtor's wages and collection of amounts withheld, under the
debtor's agreement authorizing that withholding and collection for the benefit of a pension, profit-sharing, stock bonus, or
other plan established under section 401, 403, 408, 408A, 414, 457, or 501(c) of the Internal Revenue Code of 1986, that is
sponsored by the employer of the debtor, or an affiliate, successor, or predecessor of such employer--

(A) to the extent that the amounts withheld and collected are used solely for payments relating to aloan from a plan under
section 408(b)(1) of the Employee Retirement Income Security Act of 1974 or is subject to section 72(p) of the Internal
Revenue Code of 1986; or

(B) aloan from athrift savings plan permitted under subchapter I11 of chapter 84 of title 5, that satisfies the requirements
of section 8433(g) of such title;

but nothing in this paragraph may be construed to provide that any loan made under a governmental plan under section
414(d), or a contract or account under section 403(b), of the Internal Revenue Code of 1986 constitutes a claim or a debt
under thistitle;

(20) under subsection (a), of any act to enforce any lien against or security interest in real property following entry of the
order under subsection (d)(4) asto such real property in any prior case under thistitle, for a period of 2 years after the date of
the entry of such an order, except that the debtor, in a subsequent case under this title, may move for relief from such order
based upon changed circumstances or for other good cause shown, after notice and a hearing;

(21) under subsection (a), of any act to enforce any lien against or security interest in real property--

(A) if the debtor isineligible under section 109(g) to be a debtor in a case under thistitle; or

(B) if the case under thistitle was filed in violation of a bankruptcy court order in a prior case under this title prohibiting
the debtor from being a debtor in another case under thistitle;

(22) subject to subsection (1), under subsection (a)(3), of the continuation of any eviction, unlawful detainer action, or similar
proceeding by alessor against a debtor involving residential property in which the debtor resides as a tenant under a lease
or rental agreement and with respect to which the lessor has obtained before the date of the filing of the bankruptcy petition,
ajudgment for possession of such property against the debtor;

(23) subject to subsection (m), under subsection (a)(3), of an eviction action that seeks possession of the residential property
in which the debtor resides as a tenant under a lease or rental agreement based on endangerment of such property or the
illegal use of controlled substances on such property, but only if the lessor files with the court, and serves upon the debtor,
a certification under penalty of perjury that such an eviction action has been filed, or that the debtor, during the 30-day
period preceding the date of the filing of the certification, has endangered property or illegally used or alowed to be used
a controlled substance on the property;

(24) under subsection (a), of any transfer that is not avoidable under section 544 and that is not avoidable under section 549;
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(25) under subsection (a), of--

(A) the commencement or continuation of an investigation or action by a securities self regulatory organization to enforce
such organization's regulatory power;

(B) the enforcement of an order or decision, other than for monetary sanctions, obtained in an action by such securities
self regulatory organization to enforce such organization's regulatory power; or

(C) any act taken by such securities self regulatory organization to delist, delete, or refuse to permit quotation of any stock
that does not meet applicable regulatory requirements;

(26) under subsection (a), of the setoff under applicable nonbankruptcy law of an income tax refund, by agovernmental unit,
with respect to ataxable period that ended before the date of the order for relief against an income tax liability for ataxable
period that also ended before the date of the order for relief, except that in any case in which the setoff of an income tax
refund is not permitted under applicable nonbankruptcy law because of a pending action to determine the amount or legality
of atax liability, the governmental unit may hold the refund pending the resolution of the action, unless the court, on the
motion of the trustee and after notice and a hearing, grants the taxing authority adeguate protection (within the meaning of
section 361) for the secured claim of such authority in the setoff under section 506(a);

(27) under subsection (a) of this section, of the exercise by a master netting agreement participant of any contractua right (as
defined in section 555, 556, 559, or 560) under any security agreement or arrangement or other credit enhancement forming
apart of or related to any master netting agreement, or of any contractual right (as defined in section 555, 556, 559, or 560)
to offset or net out any termination value, payment amount, or other transfer obligation arising under or in connection with 1
or more such master netting agreements to the extent that such participant is eligible to exercise such rights under paragraph
(6), (7), or (17) for each individual contract covered by the master netting agreement in issue; and

(28) under subsection (a), of the exclusion by the Secretary of Health and Human Services of the debtor from participation
in the medicare program or any other Federal health care program (as defined in section 1128B(f) of the Social Security Act
pursuant to title X1 or XVII1 of such Act).

The provisions of paragraphs (12) and (13) of this subsection shall apply with respect to any such petition filed on or before
December 31, 1989.

(c) Except as provided in subsections (d), (e), (f), and (h) of this section--

(1) the stay of an act against property of the estate under subsection (@) of this section continues until such property is no
longer property of the estate;

(2) the stay of any other act under subsection (&) of this section continues until the earliest of--

(A) thetime the case is closed;
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(B) thetime the caseis dismissed; or

(C) if the case is a case under chapter 7 of this title concerning an individual or a case under chapter 9, 11, 12, or 13 of
thistitle, the time adischargeis granted or denied;

(3) if asingle or joint case is filed by or against a debtor who is an individual in a case under chapter 7, 11, or 13, and if a
single or joint case of the debtor was pending within the preceding 1-year period but was dismissed, other than a case refiled
under a chapter other than chapter 7 after dismissal under section 707(b)--

(A) the stay under subsection (a) with respect to any action taken with respect to a debt or property securing such debt or
with respect to any lease shall terminate with respect to the debtor on the 30th day after the filing of the later case;

(B) on the motion of a party in interest for continuation of the automatic stay and upon notice and a hearing, the court
may extend the stay in particular cases asto any or all creditors (subject to such conditions or limitations as the court may
then impose) after notice and a hearing completed before the expiration of the 30-day period only if the party in interest
demonstrates that the filing of the later caseisin good faith as to the creditors to be stayed; and

(C) for purposes of subparagraph (B), acaseispresumptively filed not in good faith (but such presumption may be rebutted
by clear and convincing evidence to the contrary)--

(i) asto all creditors, if--

(1) more than 1 previous case under any of chapters 7, 11, and 13 in which the individual was a debtor was pending
within the preceding 1-year period;

(I1) aprevious case under any of chapters 7, 11, and 13 in which the individual was a debtor was dismissed within
such 1-year period, after the debtor failed to--

(aa) file or amend the petition or other documents as required by this title or the court without substantial excuse
(but mere inadvertence or negligence shall not be a substantial excuse unless the dismissal was caused by the
negligence of the debtor's attorney);

(bb) provide adequate protection as ordered by the court; or

(cc) perform the terms of a plan confirmed by the court; or

(111) there has not been a substantial change in the financial or personal affairs of the debtor since the dismissal of
the next most previous case under chapter 7, 11, or 13 or any other reason to conclude that the later case will be
concluded--
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(aa) if acase under chapter 7, with adischarge; or

(bb) if acase under chapter 11 or 13, with a confirmed plan that will be fully performed; and

(i) as to any creditor that commenced an action under subsection (d) in a previous case in which the individual was
adebtor if, as of the date of dismissal of such case, that action was still pending or had been resolved by terminating,
conditioning, or limiting the stay asto actions of such creditor; and

(#)(A)(i) if asingleor joint caseisfiled by or against adebtor who isan individual under thistitle, and if 2 or more single or
joint cases of the debtor were pending within the previous year but were dismissed, other than a case refiled under a chapter
other than chapter 7 after dismissal under section 707(b), the stay under subsection (a) shall not go into effect upon the filing
of the later case; and

(ii) on request of aparty in interest, the court shall promptly enter an order confirming that no stay isin effect;

(B) if, within 30 days after the filing of the later case, a party in interest requests the court may order the stay to take effect
in the case as to any or all creditors (subject to such conditions or limitations as the court may impose), after notice and a
hearing, only if the party in interest demonstrates that thefiling of thelater caseisin good faith asto the creditorsto be stayed;

(C) a stay imposed under subparagraph (B) shall be effective on the date of the entry of the order allowing the stay to go
into effect; and

(D) for purposes of subparagraph (B), acaseis presumptively filed not in good faith (but such presumption may be rebutted
by clear and convincing evidence to the contrary)--

(i) asto all creditorsif--

(I 2 or more previous cases under thistitle in which the individual was a debtor were pending within the 1-year period;

(1) aprevious case under thistitle in which the individual was a debtor was dismissed within the time period stated in
this paragraph after the debtor failed to file or amend the petition or other documents as required by thistitle or the court
without substantial excuse (but mere inadvertence or negligence shall not be substantial excuse unless the dismissal
was caused by the negligence of the debtor's attorney), failed to provide adequate protection as ordered by the court, or
failed to perform the terms of a plan confirmed by the court; or

(I'11) there has not been a substantial change in the financial or personal affairs of the debtor since the dismissal of the
next most previous case under this title, or any other reason to conclude that the later case will not be concluded, if a
case under chapter 7, with a discharge, and if a case under chapter 11 or 13, with a confirmed plan that will be fully
performed; or

Mext


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=11USCAS707&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_a83b000018c76

§ 362. Automatic stay, 11 USCA § 362

(ii) asto any creditor that commenced an action under subsection (d) in aprevious casein which theindividual wasadebtor
if, as of the date of dismissal of such case, such action was still pending or had been resolved by terminating, conditioning,
or limiting the stay as to such action of such creditor.

(d) On request of a party in interest and after notice and a hearing, the court shall grant relief from the stay provided under
subsection (&) of this section, such as by terminating, annulling, modifying, or conditioning such stay--

(1) for cause, including the lack of adequate protection of an interest in property of such party in interest;

(2) with respect to a stay of an act against property under subsection (a) of this section, if--

(A) the debtor does not have an equity in such property; and

(B) such property is not necessary to an effective reorganization;

(3) with respect to astay of an act against single asset real estate under subsection (@), by a creditor whose claim is secured by
an interest in such real estate, unless, not later than the date that is 90 days after the entry of the order for relief (or such later
date as the court may determine for cause by order entered within that 90-day period) or 30 days after the court determines
that the debtor is subject to this paragraph, whichever is later--

(A) the debtor has filed a plan of reorganization that has a reasonable possibility of being confirmed within a reasonable
time; or

(B) the debtor has commenced monthly payments that--

(i) may, in the debtor's sol e discretion, notwithstanding section 363(c)(2), be made from rents or other income generated
before, on, or after the date of the commencement of the case by or from the property to each creditor whose claim is
secured by such real estate (other than a claim secured by ajudgment lien or by an unmatured statutory lien); and

(i) are in an amount equal to interest at the then applicable nondefault contract rate of interest on the value of the
creditor'sinterest in the real estate; or

(4) with respect to a stay of an act against real property under subsection (a), by a creditor whose claim is secured by an
interest in such real property, if the court finds that the filing of the petition was part of a scheme to delay, hinder, or defraud
creditors that involved either--

(A) transfer of all or part ownership of, or other interest in, such real property without the consent of the secured creditor
or court approval; or
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(B) multiple bankruptcy filings affecting such real property.

If recorded in compliance with applicable State laws governing notices of interests or liensin real property, an order entered
under paragraph (4) shall be binding in any other case under this title purporting to affect such real property filed not later than
2 years after the date of the entry of such order by the court, except that a debtor in a subsequent case under thistitle may move
for relief from such order based upon changed circumstances or for good cause shown, after notice and ahearing. Any Federal,
State, or local governmental unit that accepts notices of interests or liensin real property shall accept any certified copy of an
order described in this subsection for indexing and recording.

(e)(2) Thirty days after arequest under subsection (d) of this section for relief from the stay of any act against property of the
estate under subsection (a) of this section, such stay isterminated with respect to the party ininterest making such request, unless
the court, after notice and a hearing, orders such stay continued in effect pending the conclusion of, or as a result of, a final
hearing and determination under subsection (d) of this section. A hearing under this subsection may be a preliminary hearing,
or may be consolidated with the final hearing under subsection (d) of this section. The court shall order such stay continued in
effect pending the conclusion of the final hearing under subsection (d) of this section if there is areasonable likelihood that the
party opposing relief from such stay will prevail at the conclusion of such final hearing. If the hearing under this subsectionisa
preliminary hearing, then such final hearing shall be concluded not later than thirty days after the conclusion of such preliminary
hearing, unless the 30-day period is extended with the consent of the partiesin interest or for a specific time which the court
findsis required by compelling circumstances.

(2) Notwithstanding paragraph (1), in a case under chapter 7, 11, or 13 in which the debtor is an individual, the stay under
subsection (a) shall terminate on the datethat is60 days after arequest ismade by aparty ininterest under subsection (d), unless--

(A) afina decision isrendered by the court during the 60-day period beginning on the date of the request; or

(B) such 60-day period is extended--

(i) by agreement of all partiesin interest; or

(i) by the court for such specific period of time as the court finds is required for good cause, as described in findings
made by the court.

(f) Upon request of a party in interest, the court, with or without a hearing, shall grant such relief from the stay provided under
subsection (a) of this section asis necessary to prevent irreparable damage to the interest of an entity in property, if such interest
will suffer such damage before there is an opportunity for notice and a hearing under subsection (d) or (€) of this section.

(9) In any hearing under subsection (d) or (€) of this section concerning relief from the stay of any act under subsection (@)
of this section--

(2) the party requesting such relief has the burden of proof on the issue of the debtor's equity in property; and

Mext



§ 362. Automatic stay, 11 USCA § 362

(2) the party opposing such relief has the burden of proof on all other issues.

(h)(2) In acase in which the debtor is an individual, the stay provided by subsection () is terminated with respect to personal
property of the estate or of the debtor securing in whole or in part aclaim, or subject to an unexpired lease, and such personal
property shall no longer be property of the estate if the debtor fails within the applicable time set by section 521(a)(2)--

(A) to file timely any statement of intention required under section 521(a)(2) with respect to such personal property or to
indicatein such statement that the debtor will either surrender such personal property or retainit and, if retaining such personal
property, either redeem such personal property pursuant to section 722, enter into an agreement of the kind specified in
section 524(c) applicable to the debt secured by such personal property, or assume such unexpired lease pursuant to section
365(p) if the trustee does not do so, as applicable; and

(B) to take timely the action specified in such statement, as it may be amended before expiration of the period for taking
action, unless such statement specifies the debtor's intention to reaffirm such debt on the original contract terms and the
creditor refusesto agree to the reaffirmation on such terms.

(2) Paragraph (1) does not apply if the court determines, on the motion of the trustee filed before the expiration of the applicable
time set by section 521(a)(2), after notice and a hearing, that such personal property is of consequential value or benefit to the
estate, and orders appropriate adequate protection of the creditor'sinterest, and orders the debtor to deliver any collateral in the
debtor's possession to the trustee. If the court does not so determine, the stay provided by subsection (&) shall terminate upon
the conclusion of the hearing on the motion.

(i) If a case commenced under chapter 7, 11, or 13 is dismissed due to the creation of a debt repayment plan, for purposes
of subsection (c)(3), any subsequent case commenced by the debtor under any such chapter shall not be presumed to be filed
not in good faith.

(i) On request of a party in interest, the court shall issue an order under subsection (c) confirming that the automatic stay has
been terminated.

(k)(1) Except as provided in paragraph (2), an individual injured by any willful violation of astay provided by this section shall
recover actual damages, including costs and attorneys fees, and, in appropriate circumstances, may recover punitive damages.

(2) If such violation is based on an action taken by an entity in the good faith belief that subsection (h) applies to the debtor,
the recovery under paragraph (1) of this subsection against such entity shall be limited to actual damages.

(N(2) Except as otherwise provided in this subsection, subsection (b) (22) shall apply on the date that is 30 days after the date
on which the bankruptcy petition is filed, if the debtor files with the petition and serves upon the lessor a certification under
penalty of perjury that--
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(A) under nonbankruptcy law applicable in the jurisdiction, there are circumstances under which the debtor would be
permitted to cure the entire monetary default that gave rise to the judgment for possession, after that judgment for possession
was entered; and

(B) the debtor (or an adult dependent of the debtor) has deposited with the clerk of the court, any rent that would become
due during the 30-day period after the filing of the bankruptcy petition.

(2) If, within the 30-day period after the filing of the bankruptcy petition, the debtor (or an adult dependent of the debtor)
complies with paragraph (1) and files with the court and serves upon the lessor a further certification under penalty of perjury
that the debtor (or an adult dependent of the debtor) has cured, under nonbankruptcy law applicablein the jurisdiction, the entire
monetary default that gave rise to the judgment under which possession is sought by the lessor, subsection (b)(22) shall not
apply, unless ordered to apply by the court under paragraph (3).

(3)(A) If thelessor filesan objection to any certification filed by the debtor under paragraph (1) or (2), and serves such objection
upon the debtor, the court shall hold a hearing within 10 days after the filing and service of such objection to determine if the
certification filed by the debtor under paragraph (1) or (2) istrue.

(B) If the court upholds the objection of the lessor filed under subparagraph (A)--

(i) subsection (b)(22) shall apply immediately and relief from the stay provided under subsection (a)(3) shall not be required
to enable the lessor to complete the process to recover full possession of the property; and

(i) the clerk of the court shall immediately serve upon the lessor and the debtor a certified copy of the court's order upholding
the lessor's objection.

(4) If a debtor, in accordance with paragraph (5), indicates on the petition that there was a judgment for possession of the
residential rental property in which the debtor resides and does not file a certification under paragraph (1) or (2)--

(A) subsection (b)(22) shall apply immediately upon failure to file such certification, and relief from the stay provided under
subsection (a)(3) shall not be required to enable the lessor to complete the process to recover full possession of the property;
and

(B) the clerk of the court shall immediately serve upon the lessor and the debtor a certified copy of the docket indicating the
absence of afiled certification and the applicability of the exception to the stay under subsection (b)(22).

(5)(A) Where a judgment for possession of residential property in which the debtor resides as a tenant under a lease or rental
agreement has been obtained by the lessor, the debtor shall so indicate on the bankruptcy petition and shall provide the name and
address of the lessor that obtained that pre-petition judgment on the petition and on any certification filed under this subsection.

(B) The form of certification filed with the petition, as specified in this subsection, shall provide for the debtor to certify, and
the debtor shall certify--
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(i) whether ajudgment for possession of residential rental housing in which the debtor resides has been obtained against the
debtor before the date of the filing of the petition; and

(i) whether the debtor is claiming under paragraph (1) that under nonbankruptcy law applicable in the jurisdiction, there are
circumstances under which the debtor would be permitted to cure the entire monetary default that gave rise to the judgment
for possession, after that judgment of possession was entered, and has made the appropriate deposit with the court.

(C) The standard forms (el ectronic and otherwise) used in abankruptcy proceeding shall be amended to reflect the requirements
of this subsection.

(D) The clerk of the court shall arrange for the prompt transmittal of the rent deposited in accordance with paragraph (1)(B)
to the lessor.

(m)(1) Except as otherwise provided in this subsection, subsection (b) (23) shall apply on the date that is 15 days after the date
on which the lessor files and serves a certification described in subsection (b)(23).

(2)(A) If the debtor files with the court an objection to the truth or legal sufficiency of the certification described in subsection
(b)(23) and serves such objection upon the lessor, subsection (b)(23) shall not apply, unless ordered to apply by the court under
this subsection.

(B) If the debtor files and serves the objection under subparagraph (A), the court shall hold a hearing within 10 days after the
filing and service of such objection to determine if the situation giving rise to the lessor's certification under paragraph (1)
existed or has been remedied.

(C) If the debtor can demonstrate to the satisfaction of the court that the situation giving rise to the lessor's certification under
paragraph (1) did not exist or has been remedied, the stay provided under subsection (a)(3) shall remain in effect until the
termination of the stay under this section.

(D) If the debtor cannot demonstrate to the satisfaction of the court that the situation giving rise to the lessor's certification
under paragraph (1) did not exist or has been remedied--

(i) relief from the stay provided under subsection (a)(3) shall not be required to enable the lessor to proceed with the eviction;
and

(i) the clerk of the court shall immediately serve upon the lessor and the debtor a certified copy of the court's order upholding
the lessor's certification.

(3) If the debtor failsto file, within 15 days, an objection under paragraph (2)(A)--

Mext



§ 362. Automatic stay, 11 USCA § 362

(A) subsection (b)(23) shall apply immediately upon such failure and relief from the stay provided under subsection (a)(3)
shall not be required to enable the lessor to complete the process to recover full possession of the property; and

(B) the clerk of the court shall immediately serve upon the lessor and the debtor a certified copy of the docket indicating
such failure.

(n)(1) Except as provided in paragraph (2), subsection (a) does not apply in a case in which the debtor--

(A) isadebtor in asmall business case pending at the time the petition isfiled;

(B) was adebtor in asmall business case that was dismissed for any reason by an order that becamefinal in the 2-year period
ending on the date of the order for relief entered with respect to the petition;

(C) was adebtor in asmall business case in which a plan was confirmed in the 2-year period ending on the date of the order
for relief entered with respect to the petition; or

(D) isan entity that hasacquired substantially all of the assets or business of asmall business debtor described in subparagraph
(A), (B), or (C), unless such entity establishes by a preponderance of the evidence that such entity acquired substantially all
of the assets or business of such small business debtor in good faith and not for the purpose of evading this paragraph.

(2) Paragraph (1) does not apply--

(A) to an involuntary case involving no collusion by the debtor with creditors; or

(B) to thefiling of a petition if--

(i) the debtor proves by a preponderance of the evidence that the filing of the petition resulted from circumstances beyond
the control of the debtor not foreseeable at the time the case then pending was filed; and

(ii) it is more likely than not that the court will confirm a feasible plan, but not a liquidating plan, within a reasonable
period of time.

(o) The exercise of rights not subject to the stay arising under subsection (a) pursuant to paragraph (6), (7), (17), or (27) of
subsection (b) shall not be stayed by any order of a court or administrative agency in any proceeding under thistitle.

CREDIT(S)

(Pub.L. 95-598, Nov. 6, 1978, 92 Stat. 2570; Pub.L. 97-222, § 3, July 27, 1982, 96 Stat. 235; Pub.L. 98-353, Title|ll, §§ 304,
363(b), 392, 441, July 10, 1984, 98 Stat. 352, 363, 365, 371; Pub.L. 99-509, Title V, § 5001(a), Oct. 21, 1986, 100 Stat. 1911;
Pub.L. 99-554, Title |1, §§ 257(j), 283(d), Oct. 27, 1986, 100 Stat. 3115, 3116; Pub.L. 101-311, Titlel, § 102, Title 1, § 202,
June 25, 1990, 104 Stat. 267, 269; Pub.L. 101-508, Title |11, § 3007(a)(1), Nov. 5, 1990, 104 Stat. 1388-28; Pub.L. 103-3%4,
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Title1, §8 101, 116, Title 11, 88 204(a), 218(b), Title 111, § 304(b), Title IV, § 401, Title V, § 501(b)(2), (d)(7), Oct. 22, 1994,
108 Stat. 4107, 4119, 4122, 4128, 4132, 4141, 4142, 4144; Pub.L. 105-277, Div. |, Title VI, § 603, Oct. 21, 1998, 112 Stat.
2681-886; Pub.L. 109-8, Title |, § 106(f), Title 11, §§ 214, 224(b), Title 111, §§ 302, 303, 305(1), 311, 320, Title 1V, §§ 401(b),
441, 444, Title V11, 88 709, 718, Title 1X, § 907(d), (0)(1), (2), Title X1, § 1106, Title X1, § 1225, Apr. 20, 2005, 119 Stat. 41,
54, 64, 75, 77, 79, 84, 94, 104, 114, 117, 127, 131, 176, 181, 182, 192, 199; Pub.L. 109-304, § 17(b)(1), Oct. 6, 2006, 120 Stat.
1706; Pub.L. 109-390, § 5(a)(2), Dec. 12, 2006, 120 Stat. 2696; Pub.L. 111-327, § 2(a)(12), Dec. 22, 2010, 124 Stat. 3558.)
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United States Code Annotated
Title 11. Bankruptcy (Refs & Annos)
Chapter 5. Creditors, the Debtor, and the Estate (Refs & Annos)
Subchapter I. Creditors and Claims

11 U.S.C.A. § 507
§ 507. Priorities

Effective: December 22, 2010
Currentness

(a) The following expenses and claims have priority in the following order:

(1) First:

(A) Allowed unsecured claims for domestic support obligations that, as of the date of the filing of the petition in a case
under thistitle, are owed to or recoverable by a spouse, former spouse, or child of the debtor, or such child's parent, legal
guardian, or responsible relative, without regard to whether the claim isfiled by such person or isfiled by agovernmental
unit on behalf of such person, on the condition that funds received under this paragraph by a governmental unit under this
title after the date of the filing of the petition shall be applied and distributed in accordance with applicable nonbankruptcy
law.

(B) Subject to claims under subparagraph (A), allowed unsecured claims for domestic support obligations that, as of the
date of the filing of the petition, are assigned by a spouse, former spouse, child of the debtor, or such child's parent, legal
guardian, or responsible relative to a governmental unit (unless such obligation is assigned voluntarily by the spouse,
former spouse, child, parent, legal guardian, or responsible relative of the child for the purpose of collecting the debt) or
are owed directly to or recoverable by a governmental unit under applicable nonbankruptcy law, on the condition that
funds received under this paragraph by a governmental unit under this title after the date of the filing of the petition be
applied and distributed in accordance with applicable nonbankruptcy law.

(C) If atrustee is appointed or elected under section 701, 702, 703, 1104, 1202, or 1302, the administrative expenses of
the trustee allowed under paragraphs (1)(A), (2), and (6) of section 503(b) shall be paid before payment of claims under
subparagraphs (A) and (B), to the extent that the trustee administers assets that are otherwise available for the payment
of such claims.

(2) Second, administrative expenses allowed under section 503(b) of thistitle, unsecured claims of any Federal reserve bank
related to loans made through programs or facilities authorized under section 13(3) of the Federal Reserve Act (12 U.S.C.
343), and any fees and charges assessed against the estate under chapter 123 of title 28.

(3) Third, unsecured claims allowed under section 502(f) of thistitle.
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8§ 507. Priorities, 11 USCA § 507

(4) Fourth, allowed unsecured claims, but only to the extent of $12,475 ! for each individual or corporation, as the case may
be, earned within 180 days before the date of the filing of the petition or the date of the cessation of the debtor's business,
whichever occursfirst, for--

(A) wages, salaries, or commissions, including vacation, severance, and sick leave pay earned by an individual; or

(B) sales commissions earned by an individual or by a corporation with only 1 employee, acting as an independent
contractor in the sale of goods or services for the debtor in the ordinary course of the debtor's business if, and only if,
during the 12 months preceding that date, at least 75 percent of the amount that the individual or corporation earned by
acting as an independent contractor in the sale of goods or services was earned from the debtor.

(5) Fifth, allowed unsecured claims for contributions to an employee benefit plan--

(A) arising from services rendered within 180 days before the date of the filing of the petition or the date of the cessation
of the debtor's business, whichever occursfirst; but only

(B) for each such plan, to the extent of--

(i) the number of employees covered by each such plan multiplied by $12,475 Liess

(i) the aggregate amount paid to such employees under paragraph (4) of this subsection, plus the aggregate amount paid
by the estate on behalf of such employees to any other employee benefit plan.

(6) Sixth, allowed unsecured claims of persons--

(A) engaged in the production or raising of grain, as defined in section 557(b) of thistitle, against a debtor who owns or
operates agrain storage facility, as defined in section 557(b) of thistitle, for grain or the proceeds of grain, or

(B) engaged as a United States fisherman against a debtor who has acquired fish or fish produce from afisherman through
asale or conversion, and who is engaged in operating a fish produce storage or processing facility--

but only to the extent of $6,150* for each such individual.

(7) Seventh, allowed unsecured claims of individuals, to the extent of $2,7751 for each such individual, arisi ng from the
deposit, before the commencement of the case, of money in connection with the purchase, lease, or rental of property, or the
purchase of services, for the personal, family, or household use of such individuals, that were not delivered or provided.

(8) Eighth, allowed unsecured claims of governmental units, only to the extent that such claims are for--
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(A) atax on or measured by income or gross receipts for a taxable year ending on or before the date of the filing of the
petition--

() for which areturn, if required, is last due, including extensions, after three years before the date of the filing of the
petition;

(i) assessed within 240 days before the date of the filing of the petition, exclusive of--

(1 any time during which an offer in compromise with respect to that tax was pending or in effect during that 240-
day period, plus 30 days; and

(1) any time during which a stay of proceedings against collectionswasin effect in aprior case under thistitle during
that 240-day period, plus 90 days; or

(iii) other than a tax of a kind specified in section 523(a)(1)(B) or 523(a)(1)(C) of this title, not assessed before, but
assessable, under applicable law or by agreement, after, the commencement of the case;

(B) a property tax incurred before the commencement of the case and last payable without penalty after one year before
the date of thefiling of the petition;

(C) atax required to be collected or withheld and for which the debtor isliable in whatever capacity;

(D) an employment tax on a wage, salary, or commission of a kind specified in paragraph (4) of this subsection earned
from the debtor before the date of thefiling of the petition, whether or not actually paid before such date, for which areturn
islast due, under applicable law or under any extension, after three years before the date of the filing of the petition;

(E) an excisetax on--

(i) atransaction occurring before the date of the filing of the petition for which areturn, if required, is last due, under
applicable law or under any extension, after three years before the date of the filing of the petition; or

(i) if areturn is not required, a transaction occurring during the three yearsimmediately preceding the date of thefiling
of the petition;

(F) acustoms duty arising out of the importation of merchandise--

(i) entered for consumption within one year before the date of the filing of the petition;
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(i) covered by an entry liquidated or reliquidated within one year before the date of the filing of the petition; or

(iii) entered for consumption within four years before the date of thefiling of the petition but unliquidated on such date, if
the Secretary of the Treasury certifiesthat failureto liquidate such entry was due to aninvestigation pending on such date
into assessment of antidumping or countervailing duties or fraud, or if information needed for the proper appraisement
or classification of such merchandise was not available to the appropriate customs officer before such date; or

(G) apendty related to a claim of akind specified in this paragraph and in compensation for actual pecuniary loss.

An otherwise applicable time period specified in this paragraph shall be suspended for any period during which a
governmental unit is prohibited under applicable nonbankruptcy law from collecting a tax as a result of a request by the
debtor for ahearing and an appeal of any collection action taken or proposed against the debtor, plus 90 days; plusany time
during which the stay of proceedings wasin effect in aprior case under thistitle or during which collection was precluded
by the existence of 1 or more confirmed plans under thistitle, plus 90 days.

(9) Ninth, allowed unsecured claims based upon any commitment by the debtor to aFederal depository institutions regulatory
agency (or predecessor to such agency) to maintain the capital of an insured depository institution.

(10) Tenth, allowed claims for death or personal injury resulting from the operation of a motor vehicle or vessel if such
operation was unlawful because the debtor was intoxicated from using a cohol, a drug, or another substance.

(b) If the trustee, under section 362, 363, or 364 of thistitle, provides adequate protection of the interest of a holder of aclaim
secured by alien on property of the debtor and if, notwithstanding such protection, such creditor has a claim alowable under
subsection (a)(2) of this section arising from the stay of action against such property under section 362 of this title, from the
use, sale, or lease of such property under section 363 of thistitle, or from the granting of alien under section 364(d) of thistitle,
then such creditor's claim under such subsection shall have priority over every other claim allowable under such subsection.

(c) For the purpose of subsection (a) of this section, a claim of a governmental unit arising from an erroneous refund or credit
of atax hasthe same priority asaclaim for the tax to which such refund or credit relates.

(d) An entity that is subrogated to the rights of aholder of a claim of akind specified in subsection (a)(1), (3)(4), (8)(5), (a)(6),
@)(7), ()(8), or (a)(9) of thissectionis not subrogated to the right of the holder of such claim to priority under such subsection.

CREDIT(S)

(Pub.L. 95-598, Nov. 6, 1978, 92 Stat. 2583; Pub.L. 98-353, Title |11, §§ 350, 449, July 10, 1984, 98 Stat. 358, 374; Pub.L.
101-647, Title XXV, § 2522(d), Nov. 29, 1990, 104 Stat. 4867; Pub.L. 103-394, Title |, § 108(c), Title I, § 207, Title I11, §
304(c), Title V, § 501(b)(3), (d)(11), Oct. 22, 1994, 108 Stat. 4112, 4123, 4132, 4142, 4145; Pub.L. 109-8, Title I, 88 212,
223, Title VII, 8§ 705, 706, Title X1V, § 1401, Title XV, § 1502(a)(1), Apr. 20, 2005, 119 Stat. 51, 62, 126, 214, 216; Pub.L.
111-203, Title X1, § 1101(b), July 21, 2010, 124 Stat. 2115; Pub.L. 111-327, § 2(8)(15), Dec. 22, 2010, 124 Stat. 3559.)

Notes of Decisions (1156)
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Footnotes

1 Dollar amount as adjusted by the Judicial Conference of the United States. See Adjustment of Dollar Amounts notes set out under
this section and 11 U.S.C.A. § 104.

11 U.S.C.A. 8507, 11 USCA §507

Current through P.L. 113-92 (excluding P.L. 113-76, 113-79, and 113-89) approved 3-25-14

End of Document © 2014 Thomson Reuters. No claim to original U.S. Government Works.
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8§ 547. Preferences, 11 USCA § 547

United States Code Annotated
Title 11. Bankruptcy (Refs & Annos)
Chapter 5. Creditors, the Debtor, and the Estate (Refs & Annos)
Subchapter III. The Estate (Refs & Annos)

11 U.S.C.A. § 547
§ 547. Preferences

Effective: April 1, 2010
Currentness

(a) In this section--

(1) “inventory” means personal property leased or furnished, held for sale or lease, or to be furnished under a contract for
service, raw materials, work in process, or materials used or consumed in a business, including farm products such as crops
or livestock, held for sale or lease;

(2) “new value” means money or money's worth in goods, services, or new credit, or release by a transferee of property
previously transferred to such transfereein atransaction that is neither void nor voidabl e by the debtor or the trustee under any
applicable law, including proceeds of such property, but does not include an obligation substituted for an existing obligation;

(3) “receivable’” means right to payment, whether or not such right has been earned by performance; and

(4) adebt for atax isincurred on the day when such tax is last payable without penalty, including any extension.

(b) Except as provided in subsections (c) and (i) of this section, the trustee may avoid any transfer of an interest of the debtor
in property--

(1) to or for the benefit of a creditor;

(2) for or on account of an antecedent debt owed by the debtor before such transfer was made;

(3) made while the debtor was insolvent;

(4) made--

(A) on or within 90 days before the date of the filing of the petition; or
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(B) between ninety days and one year before the date of the filing of the petition, if such creditor at the time of such
transfer was an insider; and

(5) that enables such creditor to receive more than such creditor would receive if--

(A) the case were a case under chapter 7 of thistitle;

(B) the transfer had not been made; and

(C) such creditor received payment of such debt to the extent provided by the provisions of thistitle.

(¢) The trustee may not avoid under this section atransfer--

(1) to the extent that such transfer was--

(A) intended by the debtor and the creditor to or for whose benefit such transfer was made to be a contemporaneous
exchange for new value given to the debtor; and

(B) in fact a substantially contemporaneous exchange;

(2) to the extent that such transfer was in payment of a debt incurred by the debtor in the ordinary course of business or
financial affairs of the debtor and the transferee, and such transfer was--

(A) made in the ordinary course of business or financial affairs of the debtor and the transferee; or

(B) made according to ordinary business terms;

(3) that creates a security interest in property acquired by the debtor--

(A) to the extent such security interest secures new value that was--

(i) given at or after the signing of a security agreement that contains a description of such property as collateral;

(i1) given by or on behalf of the secured party under such agreement;

(iii) given to enable the debtor to acquire such property; and
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(iv) in fact used by the debtor to acquire such property; and
(B) that is perfected on or before 30 days after the debtor receives possession of such property;

(4) to or for the benefit of a creditor, to the extent that, after such transfer, such creditor gave new value to or for the benefit
of the debtor--

(A) not secured by an otherwise unavoidable security interest; and

(B) on account of which new value the debtor did not make an otherwise unavoidable transfer to or for the benefit of
such creditor;

(5) that creates a perfected security interest in inventory or a receivable or the proceeds of either, except to the extent that
the aggregate of all such transfers to the transferee caused a reduction, as of the date of the filing of the petition and to the
prejudice of other creditors holding unsecured claims, of any amount by which the debt secured by such security interest
exceeded the value of all security interests for such debt on the later of--

(A)(i) with respect to atransfer to which subsection (b)(4)(A) of this section applies, 90 days before the date of the filing
of the petition; or

(i) with respect to a transfer to which subsection (b)(4)(B) of this section applies, one year before the date of the filing
of the petition; or

(B) the date on which new value was first given under the security agreement creating such security interest;
(6) that isthe fixing of astatutory lien that is not avoidable under section 545 of thistitle;
(7) to the extent such transfer was a bona fide payment of a debt for a domestic support obligation;

(8) if, in acasefiled by an individual debtor whose debts are primarily consumer debts, the aggregate value of all property
that constitutes or is affected by such transfer is less than $600; or

(9) if, in a case filed by a debtor whose debts are not primarily consumer debts, the aggregate value of al property that
constitutes or is affected by such transfer is less than $6,225 L

(d) The trustee may avoid a transfer of an interest in property of the debtor transferred to or for the benefit of a surety to
secure reimbursement of such a surety that furnished abond or other obligation to dissolve ajudicial lien that would have been
avoidable by the trustee under subsection (b) of this section. The liability of such surety under such bond or obligation shall be
discharged to the extent of the value of such property recovered by the trustee or the amount paid to the trustee.
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(e)(1) For the purposes of this section--

(A) atransfer of real property other than fixtures, but including the interest of a seller or purchaser under a contract for the
sale of real property, is perfected when a bonafide purchaser of such property from the debtor against whom applicable law
permits such transfer to be perfected cannot acquire an interest that is superior to the interest of the transferee; and

(B) atransfer of afixture or property other than real property is perfected when a creditor on asimple contract cannot acquire
ajudicial lien that is superior to the interest of the transferee.

(2) For the purposes of this section, except as provided in paragraph (3) of this subsection, atransfer is made--

(A) at the time such transfer takes effect between the transferor and the transferee, if such transfer is perfected at, or within
30 days after, such time, except as provided in subsection (¢)(3)(B);

(B) at thetime such transfer is perfected, if such transfer is perfected after such 30 days; or

(C) immediately before the date of the filing of the petition, if such transfer is not perfected at the later of --

(i) the commencement of the case; or

(i) 30 days after such transfer takes effect between the transferor and the transferee.

(3) For the purposes of this section, atransfer is not made until the debtor has acquired rightsin the property transferred.

(f) For the purposes of this section, the debtor is presumed to have been insolvent on and during the 90 days immediately
preceding the date of the filing of the petition.

(g) For the purposes of this section, the trustee has the burden of proving the avoidability of atransfer under subsection (b) of
this section, and the creditor or party in interest against whom recovery or avoidance is sought has the burden of proving the
nonavoidability of atransfer under subsection (c) of this section.

(h) The trustee may not avoid a transfer if such transfer was made as a part of an aternative repayment schedule between the
debtor and any creditor of the debtor created by an approved nonprofit budget and credit counseling agency.

(i) If the trustee avoids under subsection (b) a transfer made between 90 days and 1 year before the date of the filing of the
petition, by the debtor to an entity that is not an insider for the benefit of a creditor that is an insider, such transfer shall be
considered to be avoided under this section only with respect to the creditor that is an insider.
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United States Code Annotated
Title 11. Bankruptcy (Refs & Annos)
Chapter 5. Creditors, the Debtor, and the Estate (Refs & Annos)
Subchapter III. The Estate (Refs & Annos)

11 U.S.C.A. § 548
§ 548. Fraudulent transfers and obligations

Currentness

(8)(2) Thetrusteemay avoid any transfer (including any transfer to or for the benefit of aninsider under an employment contract)
of an interest of the debtor in property, or any obligation (including any obligation to or for the benefit of an insider under an
employment contract) incurred by the debtor, that was made or incurred on or within 2 years before the date of the filing of
the petition, if the debtor voluntarily or involuntarily--

(A) made such transfer or incurred such obligation with actual intent to hinder, delay, or defraud any entity to which the
debtor was or became, on or after the date that such transfer was made or such obligation was incurred, indebted; or

(B)(i) received less than a reasonably equivalent value in exchange for such transfer or obligation; and

(ii)(1) was insolvent on the date that such transfer was made or such obligation was incurred, or became insolvent as aresult
of such transfer or obligation;

(1) was engaged in business or atransaction, or was about to engage in business or a transaction, for which any property
remaining with the debtor was an unreasonably small capital;

(111) intended to incur, or believed that the debtor would incur, debts that would be beyond the debtor's ability to pay as
such debts matured; or

(1'V) made such transfer to or for the benefit of aninsider, or incurred such obligation to or for the benefit of an insider, under
an employment contract and not in the ordinary course of business.

(2) A transfer of a charitable contribution to a qualified religious or charitable entity or organization shall not be considered to
be atransfer covered under paragraph (1)(B) in any casein which--

(A) the amount of that contribution does not exceed 15 percent of the gross annual income of the debtor for the year in which
the transfer of the contribution is made; or

(B) the contribution made by a debtor exceeded the percentage amount of gross annual income specified in subparagraph
(A), if the transfer was consistent with the practices of the debtor in making charitable contributions.
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(b) Thetrustee of a partnership debtor may avoid any transfer of an interest of the debtor in property, or any obligation incurred
by the debtor, that was made or incurred on or within 2 years before the date of the filing of the petition, to ageneral partner in
the debtor, if the debtor was insolvent on the date such transfer was made or such obligation was incurred, or became insolvent
as aresult of such transfer or obligation.

(c) Except to the extent that a transfer or obligation voidable under this section is voidable under section 544, 545, or 547 of
thistitle, atransferee or obligee of such atransfer or obligation that takes for value and in good faith hasalien on or may retain
any interest transferred or may enforce any obligation incurred, as the case may be, to the extent that such transferee or obligee
gave value to the debtor in exchange for such transfer or obligation.

(d)(2) For the purposes of this section, atransfer is made when such transfer is so perfected that a bona fide purchaser from the
debtor against whom applicable law permits such transfer to be perfected cannot acquire an interest in the property transferred
that issuperior to theinterest in such property of the transferee, but if such transfer isnot so perfected before the commencement
of the case, such transfer is made immediately before the date of the filing of the petition.

(2) In this section--

(A) “value’ means property, or satisfaction or securing of a present or antecedent debt of the debtor, but does not include an
unperformed promise to furnish support to the debtor or to arelative of the debtor;

(B) a commodity broker, forward contract merchant, stockbroker, financial institution, financial participant, or securities
clearing agency that receives a margin payment, as defined in section 101, 741, or 761 of thistitle, or settlement payment,
as defined in section 101 or 741 of thistitle, takes for value to the extent of such payment;

(C) arepo participant or financial participant that receives a margin payment, as defined in section 741 or 761 of thistitle,
or settlement payment, as defined in section 741 of thistitle, in connection with a repurchase agreement, takes for value to
the extent of such payment;

(D) aswap participant or financial participant that receives a transfer in connection with a swap agreement takes for value
to the extent of such transfer; and

(E) a master netting agreement participant that receives a transfer in connection with a master netting agreement or any
individual contract covered thereby takes for value to the extent of such transfer, except that, with respect to atransfer under
any individual contract covered thereby, to the extent that such master netting agreement participant otherwise did not take
(or is otherwise not deemed to have taken) such transfer for value.

(3) In this section, the term “ charitable contribution” means a charitable contribution, as that term is defined in section 170(c)
of the Internal Revenue Code of 1986, if that contribution--

(A) ismade by anatural person; and
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(B) consists of --

(i) afinancial instrument (as that term is defined in section 731(c)(2)(C) of the Internal Revenue Code of 1986); or

(ii) cash.

(4) In this section, the term “qualified religious or charitable entity or organization” means--

(A) an entity described in section 170(c)(1) of the Internal Revenue Code of 1986; or

(B) an entity or organization described in section 170(c)(2) of the Internal Revenue Code of 1986.

(e)(1) In addition to any transfer that the trustee may otherwise avoid, the trustee may avoid any transfer of an interest of the
debtor in property that was made on or within 10 years before the date of the filing of the petition, if--

(A) such transfer was made to a self-settled trust or similar device;

(B) such transfer was by the debtor;

(C) the debtor is abeneficiary of such trust or similar device; and

(D) the debtor made such transfer with actua intent to hinder, delay, or defraud any entity to which the debtor was or became,
on or after the date that such transfer was made, indebted.

(2) For the purposes of this subsection, atransfer includes a transfer made in anticipation of any money judgment, settlement,
civil penalty, equitable order, or criminal fine incurred by, or which the debtor believed would be incurred by--

(A) any violation of the securities laws (as defined in section 3(a)(47) of the Securities Exchange Act of 1934 (15 U.S.C.
78c(a)(47))), any State securities laws, or any regulation or order issued under Federal securities laws or State securities
laws; or

(B) fraud, deceit, or manipulation in afiduciary capacity or in connection with the purchase or sale of any security registered
under section 12 or 15(d) of the Securities Exchange Act of 1934 (15 U.S.C. 78| and 780(d)) or under section 6 of the
Securities Act of 1933 (15 U.S.C. 77f).

CREDIT(S)

(Pub.L. 95-598, Nov. 6, 1978, 92 Stat. 2600; Pub.L. 97-222, § 5, July 27, 1982, 96 Stat. 236; Pub.L. 98-353, Title I11, §§
394, 463, July 10, 1984, 98 Stat. 365, 378; Pub.L. 99-554, Title |1, § 283(n), Oct. 27, 1986, 100 Stat. 3117; Pub.L. 101-311,
Title !, § 104, Title 11, § 204, June 25, 1990, 104 Stat. 268, 269; Pub.L. 103-394, Title VV, § 501(b)(5), Oct. 22, 1994, 108 Stat.
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4142; Pub.L. 105-183, §§ 2, 3(a), June 19, 1998, 112 Stat. 517; Pub.L. 109-8, Title IX, § 907(f), (0)(4) to (6), Title X1V, §
1402, Apr. 20, 2005, 119 Stat. 177, 182, 214.)

Notes of Decisions (1822)

11U.S.C.A. §548, 11 USCA §548
Current through P.L. 113-92 (excluding P.L. 113-76, 113-79, and 113-89) approved 3-25-14

End of Document © 2014 Thomson Reuters. No claim to original U.S. Government Works.
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8 544. Trustee as lien creditor and as successor to certain..., 11 USCA § 544

United States Code Annotated
Title 11. Bankruptcy (Refs & Annos)
Chapter 5. Creditors, the Debtor, and the Estate (Refs & Annos)
Subchapter III. The Estate (Refs & Annos)

11 U.S.C.A. § 544
8§ 544. Trustee as lien creditor and as successor to certain creditors and purchasers

Effective: June 19, 1998
Currentness

(a) The trustee shall have, as of the commencement of the case, and without regard to any knowledge of the trustee or of any
creditor, the rights and powers of, or may avoid any transfer of property of the debtor or any obligation incurred by the debtor
that is voidable by--

(1) acreditor that extends credit to the debtor at the time of the commencement of the case, and that obtains, at such time
and with respect to such credit, ajudicial lien on all property on which a creditor on a simple contract could have obtained
such ajudicia lien, whether or not such acreditor exists;

(2) a creditor that extends credit to the debtor at the time of the commencement of the case, and obtains, at such time and
with respect to such credit, an execution against the debtor that is returned unsatisfied at such time, whether or not such a
creditor exists; or

(3) abonafide purchaser of real property, other than fixtures, from the debtor, against whom applicable law permits such
transfer to be perfected, that obtains the status of a bona fide purchaser and has perfected such transfer at the time of the
commencement of the case, whether or not such a purchaser exists.

(b)(1) Except as provided in paragraph (2), the trustee may avoid any transfer of an interest of the debtor in property or any
obligation incurred by the debtor that isvoidable under applicable law by acreditor holding an unsecured claim that isallowable
under section 502 of thistitle or that is not allowable only under section 502(€) of thistitle.

(2) Paragraph (1) shall not apply to atransfer of a charitable contribution (as that term is defined in section 548(d)(3)) that
is not covered under section 548(a)(1)(B), by reason of section 548(a)(2). Any claim by any person to recover atransferred
contribution described in the preceding sentence under Federal or State law in a Federal or State court shall be preempted by
the commencement of the case.

CREDIT(S)
(Pub.L. 95-598, Nov. 6, 1978, 92 Stat. 2596; Pub.L. 98-353, Title 111, § 459, July 10, 1984, 98 Stat. 377; Pub.L. 105-183,
§ 3(b), June 19, 1998, 112 Stat. 518.)

Notes of Decisions (1877)
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11U.S.C.A. 8544, 11 USCA §544
Current through P.L. 113-92 (excluding P.L. 113-76, 113-79, and 113-89) approved 3-25-14
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§ 726. Distribution of property of the estate, 11 USCA § 726

United States Code Annotated
Title 11. Bankruptcy (Refs & Annos)
Chapter 7. Liquidation (Refs & Annos)
Subchapter II. Collection, Liquidation, and Distribution of the Estate (Refs & Annos)

11 U.S.C.A. § 726
§ 726. Distribution of property of the estate

Effective: December 22, 2010
Currentness

(a) Except as provided in section 510 of thistitle, property of the estate shall be distributed--

(D) first, in payment of claims of the kind specified in, and in the order specified in, section 507 of thistitle, proof of which
istimely filed under section 501 of thistitle or tardily filed on or before the earlier of--

(A) the date that is 10 days after the mailing to creditors of the summary of the trustee's final report; or

(B) the date on which the trustee commences final distribution under this section;

(2) second, in payment of any allowed unsecured claim, other than a claim of a kind specified in paragraph (1), (3), or (4)
of this subsection, proof of which is--

(A) timely filed under section 501(a) of thistitle;

(B) timely filed under section 501(b) or 501(c) of thistitle; or

(C) tardily filed under section 501(a) of thistitle, if--

(i) the creditor that holds such claim did not have notice or actual knowledge of the case in time for timely filing of a
proof of such claim under section 501(a) of thistitle; and

(i) proof of such claim isfiled in time to permit payment of such claim;

(3) third, in payment of any allowed unsecured claim proof of which is tardily filed under section 501(a) of this title, other
than a claim of the kind specified in paragraph (2)(C) of this subsection;

(4) fourth, in payment of any allowed claim, whether secured or unsecured, for any fine, penalty, or forfeiture, or for multiple,
exemplary, or punitive damages, arising before the earlier of the order for relief or the appointment of atrustee, to the extent
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§ 726. Distribution of property of the estate, 11 USCA § 726

that such fine, penalty, forfeiture, or damages are not compensation for actual pecuniary loss suffered by the holder of such
clam;

(5) fifth, in payment of interest at the legal rate from the date of the filing of the petition, on any claim paid under paragraph
(D, (2), (3), or (4) of this subsection; and

(6) sixth, to the debtor.

(b) Payment on claims of akind specified in paragraph (1), (2), (3), (4), (5), (6), (7), (8), (9), or (10) of section 507(a) of thistitle,
or in paragraph (2), (3), (4), or (5) of subsection (@) of this section, shall be made pro rata among claims of the kind specifiedin
each such particular paragraph, except that in a case that has been converted to this chapter under section 1112, 1208, or 1307
of thistitle, aclaim allowed under section 503(b) of thistitle incurred under this chapter after such conversion has priority over
aclaim allowed under section 503(b) of thistitle incurred under any other chapter of thistitle or under this chapter before such
conversion and over any expenses of a custodian superseded under section 543 of thistitle.

(c) Notwithstanding subsections (a) and (b) of this section, if there is property of the kind specified in section 541(a)(2) of this
title, or proceeds of such property, in the estate, such property or proceeds shall be segregated from other property of the estate,
and such property or proceeds and other property of the estate shall be distributed as follows:

(1) Claims allowed under section 503 of thistitle shall be paid either from property of the kind specified in section 541(a)(2)
of thistitle, or from other property of the estate, as the interest of justice requires.

(2) Allowed claims, other than claims allowed under section 503 of thistitle, shall be paid in the order specified in subsection
(a) of this section, and, with respect to claims of a kind specified in a particular paragraph of section 507 of this title or
subsection (@) of this section, in the following order and manner:

(A) First, community claims against the debtor or the debtor's spouse shall be paid from property of the kind specified in
section 541(a)(2) of thistitle, except to the extent that such property is solely liable for debts of the debtor.

(B) Second, to the extent that community claims against the debtor are not paid under subparagraph (A) of this paragraph,
such community claims shall be paid from property of the kind specified in section 541(a)(2) of this title that is solely
liable for debts of the debtor.

(C) Third, to the extent that all claims against the debtor including community claims against the debtor are not paid under
subparagraph (A) or (B) of this paragraph such claims shall be paid from property of the estate other than property of the
kind specified in section 541(a)(2) of thistitle.

(D) Fourth, to the extent that community claims against the debtor or the debtor's spouse are not paid under subparagraph
(A), (B), or (C) of this paragraph, such claims shall be paid from all remaining property of the estate.

CREDIT(S)
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(Pub.L. 95-598, Nov. 6, 1978, 92 Stat. 2608; Pub.L. 98-353, Title 11, § 479, July 10, 1984, 98 Stat. 381; Pub.L. 99-554, Title
11, 88 257(r), 283(s), Oct. 27, 1986, 100 Stat. 3115, 3118; Pub.L. 103-394, Title |1, § 213(b), Title |11, § 304(h)(5), Title V, §
501(d)(24), Oct. 22, 1994, 108 Stat. 4126, 4134, 4146; Pub.L. 109-8, Title VII, § 713, Title XII, § 1215, Apr. 20, 2005, 119
Stat. 128, 195; Pub.L. 111-327, § 2(a)(28), Dec. 22, 2010, 124 Stat. 3560.)

Notes of Decisions (265)
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Universal Assurors Life Ins. Co. v. Hohnstein, 243 Neb. 359 (1993)

500 N.W.2d 811

243 Neb. 359
Supreme Court of Nebraska.

UNIVERSAL ASSURORS LIFE
INSURANCE COMPANY, Appellee,
V.

Bertha HOHNSTEIN, Appellant,
and
Elizabeth A. Halstead, Appellee.

No. S-91-047. | April 29, 1993.

Following death of decedent, decedent's mother and
decedent's former wife both sought residual proceeds under
three separate certificates of life insurance. Insurer paid
proceeds into court and was dismissed from action. On
motions for summary judgment, the District Court for
Scotts Bluff County, Alfred J. Kortum, J., sustained former
wife's motion for summary judgment. Mother appealed.
The Supreme Court, Caporae, J., held that: (1) dissolution
decree does not change dissolution party'sliability to creditor,
and (2) decedent and former wife were co-owners of the
certificates, and, thus, decedent could not change beneficiary
except by joint act with wife.

Affirmed.

West Headnotes (18)

[1] Divorce
&= Construction and operation in general
After time for appea has passed, meaning of
dissolution decree is determined as matter of
law from its language; neither what the parties
thought decree meant nor what judge intended is
of any relevance.

7 Cases that cite this headnote

[2] Divorce
&= Operation and effect

Dissolution decree does not change dissolution
party's liability to creditor.

Cases that cite this headnote

Mext

(3]

(4]

(5]

6]

(7]

Divorce
&= Operation and effect

Former wife remained personaly liable to
creditor following dissolution of marriage for
marital indebtedness.

Cases that cite this headnote

Appeal and Error
o= Review Dependent on Whether Questions
Areof Law or of Fact

Statutory interpretation is matter of law in
connection with which an appellate court has
obligation to reach an independent, correct
conclusion notwithstanding determination made
by tria court.

6 Cases that cite this headnote

Insurance

&= By beneficiaries

Phrase “person holding policy” in statute
alowing any such person holding life insurance
policy to sell and surrender policy without
consent of beneficiary unless appointment of
beneficiary is revocable, describes owner of
policy. Neb.Rev.St. § 44-370.

1 Cases that cite this headnote

Insurance

&= Right to change; consent

Right to change beneficiary statute grants owner
of life policy right to change beneficiary
unless appointment of beneficiary was made
irrevocable. Neb.Rev.St. § 44-370.

1 Cases that cite this headnote

Insurance
= Life Insurance

Owner of life policy need not be insured, that
is, person whose death obligates insurer to pay
under policy.

Cases that cite this headnote
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Universal Assurors Life Ins. Co. v. Hohnstein, 243 Neb. 359 (1993)
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8]

(9]

[10]

[11]

[12]

Judgment
&= Existence or non-existence of fact issue

Summary judgment is properly granted only
when record discloses that there is no genuine
issue concerning material fact or ultimate
inferences deducible from such fact or facts and
that movant is entitled to judgment as matter of
law.

Cases that cite this headnote

Judgment
&= Presumptions and burden of proof

Judgment
&= Weight and sufficiency

Movant for summary judgment makes prima
facie case by producing enough evidence to
demonstrate that movant is entitled to judgment
if evidence is uncontroverted at trial; at that
point, burden of producing evidence shifts to
party opposing motion.

2 Cases that cite this headnote

I nsurance
&= Intention

Insurance policy is to be construed as any other
contract to give effect to parties intention at time
contract was made.

Cases that cite this headnote

Insurance
&= Plain, ordinary or popular sense of language

When terms of insurance contract are clear,
they are to be accorded their plain and ordinary
meaning.

Cases that cite this headnote

Insurance

&= Ambiguity in general
When clause in insurance contract can be
fairly interpreted more than one way, there is
ambiguity.

Mext

[13]

[14]

[15]

[16]

Cases that cite this headnote

Appeal and Error
¢= Review where evidence consists of
documents

Construction of contract is matter of law in
connection with which an appellate court has an
obligation to reach an independent and correct
conclusion notwithstanding determination made
by tria court.

6 Cases that cite this headnote

Insurance
&= Persons covered

Former husband and former wife were joint
insureds under certificates providing for joint
decreasing life insurance; husband and wife
were joint debtors who purchased decreasing
life insurance, and master policy provided that
when decreasing life insurance-joint debtor was
provided, the debtors would be “joint insured”
debtors.

Cases that cite this headnote

Insurance
&= Right to change; consent

Former husband and former wife, who werejoint
insureds under certificates providing for joint
decreasing life insurance, were also joint owners
of insurance provided, and, thus, beneficiary
could not be changed except by joint act of
both owners; bank was named as irrevocable
creditor beneficiary on joint debt of husband
and wife, and premium for coverage was single.
Neb.Rev.St. § 44-370.

Cases that cite this headnote

Insurance
&= Reasonable persons

Resolution of ambiguity in policy of insurance
turns not on what insurer intended language to
mean, but what reasonable person in position of
insured would have understood it to mean at time
contract was made.
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Universal Assurors Life Ins. Co. v. Hohnstein, 243 Neb. 359 (1993)

500 N.W.2d 811

Cases that cite this headnote

[17] Insurance
&= Favoring coverage or indemnity;
disfavoring forfeiture
In case of ambiguity in an insurance contract,

construction favorable to insureds prevails so as
to afford coverage.

Cases that cite this headnote

[18] Insurance
&= Persons covered

Former husband and former wife were insureds
under certificate providing level life, joint
debtor life insurance and were co-owners of
insurance created by certificate, notwithstanding
inconsistencies in master policy definitions;
husband and wife paid premiums for joint
coverage, foreclosing insurer from denying joint
coverage. Neb.Rev.St. § 44-370.

Cases that cite this headnote

**812 Syllabus by the Court

*359 1. Divorce: Intent: Appeal and Error. After thetime
for appea has passed, the meaning of a dissolution decree
is determined as a matter of law from its language; neither
what the parties thought the decree meant nor what the judge
intended is of any relevance.

2. Divorce: Liability: Debtorsand Creditors. A dissolution
decree does not change a dissolution party's liability to a
creditor.

3. Statutes: Appeal and Error. Statutory interpretation is
a matter of law in connection with which an appellate court
has an obligation to reach an independent, correct conclusion
irrespective of the determination made by thetria court.

4. Insurance: Contracts: Words and Phrases. As used in

Neb.Rev.Stat. § 44-370 (Reissue 1988), the phrase “person
holding apolicy” describesthe owner of theinsurance policy.

Mext

5. Insurance: Contracts. Neb.Rev.Stat. § 44-370 (Reissue
1988) grants the owner of a life insurance policy the right
to change the beneficiary unless the appointment of the
beneficiary was made irrevocable.

6. Insurance: Contracts. The owner of a life insurance
policy need not betheinsured, that is, the person whose desth
obligates the insurer to pay under the policy.

7. Summary Judgment. Summary judgment is properly
granted only when the record discloses that there is no
genuine issue concerning any material fact or the ultimate
inferences deducible from such fact or facts and that the
movant is entitled to judgment as a matter of law.

**813 *360 8. Summary Judgment: Evidence. A
movant for summary judgment has made a prima facie case
by producing enough evidenceto demonstrate that the movant
is entitled to ajudgment if the evidence were uncontroverted
at trial; at that point, the burden of producing evidence shifts
to the party opposing the motion.

9. Insurance: Contracts: Intent. An insurance policy is to
be construed as any other contract to give effect to the parties
intentions at the time the contract was made.

10. Insurance: Contracts. When the terms of an insurance
contract are clear, they are to be accorded their plain and
ordinary meaning.

11. Insurance: Contracts. When a clause in an insurance
contract can be fairly interpreted in more than one way, there
isambiguity.

12. Contracts: Appeal and Error. The construction of a
contract is a matter of law in connection with which an
appellate court has an obligation to reach an independent
correct conclusion irrespective of the determination made by
thetrial court.

13. Insurance: Contracts. Intent. The resolution of an
ambiguity in a policy of insurance turns not on what the
insurer intended the language to mean, but on what a
reasonable person in the position of the insured would have
understood it to mean at the time the contract was made.

14. Insurance: Contracts. In the case of ambiguity in an
insurance contract, a construction favorable to the insured
prevails so asto afford coverage.
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Opinion

CAPORALE, Justice.

. STATEMENT OF CASE

The death of the decedent, David A. Halstead, obligated
the plaintiff-appellee interpleader, Universal Assurors Life
Insurance Company, to pay benefits under the provisions
of three separate certificates of credit life insurance it had
issued in favor of First State Bank, Scottsbluff, Nebraska,
and others. Both the decedent's mother, the defendant-
appellant claimant, Bertha Hohnstein, and the decedent's
former wife, the defendant-appellee claimant, Elizabeth A.
Halstead, demand the residual proceeds, that is, the amount
of benefits exceeding *361 the sums Universal remitted
to the bank. Having paid the residual proceeds into court,
Univer sal was dismissed from the action, and the cause then
proceeded to adjudication upon the reciprocal motions for
summary judgment filed by the two claimants. The district
court overruled the mother's motion and sustained the former
wife's motion. The mother's three assignments of error merge
to assert that the district court erred in so ruling. We affirm.

I1.FACTS

On August 10, 1988, the decedent and the former wife
indebted themselves to the bank and, for a single premium,
purchased the three af orementioned certificates of insurance,
which were issued under and pursuant to an agreement
between Universal and the bank entitled “Debtor-Creditor
Group Master Policy Single Premium Term Life Insurance-
Non-Participating.” The master policy provides, in pertinent
part:

[Universal] will pay, subject to all
terms and conditions of this policy,

Mext

to the [bank] the amount of insurance
in force hereunder on the life of such
Debtor at the time of such death,
to reduce or extinguish the unpad
indebtedness and where the amount
of insurance exceeds the unpaid
indebtedness, the excess amount will
be paid to a beneficiary other than the
[bank], if living, named by the insured
Debtor or to the estate of the insured
Debtor.

**814 Each of the three certificates named the decedent as
“Insured Debtor,” the former wife as “Insured Joint Debtor,”
and the bank as* Irrevocable Creditor Beneficiary.” Inan area
denominated “ Second Beneficiary,” each certificate reads:

David A. Halstead-Beneficiary Elizabeth A. Halstead
Elizabeth A. Halstead-Beneficiary David A. Halstead
James D. Halstead.

Thelast named individual, born January 6, 1986, isthe minor
child of the debtors.

On November 16, 1989, the former wife filed a dissolution
of marriage action which resulted in a decree of dissolution
being entered on February 2, 1990. Through incorporating by
reference the decedent's and the former wife'sproperty * 362
settlement agreement, the decree provides, in relevant part:

The[former wife] and [the decedent] will keep all items of
personal property currently in their respective possession.
Each party will hold the other harmless from any liability
upon the personal property in their possession.

[The decedent] shall receive the title and possession of
the [marital residence] and [the former wife] will sign a
Quitclaim Deed to [the decedent] regarding said property.
[The decedent] shall hold [the former wife] harmless from
any liability arising from any encumbrance upon said real
property.

The decree makes no specific references to the debt owed the
bank or to the Universal certificates, nor does it relate the
insured debt to the marital residence.

Following the entry of the dissolution decree, the decedent,
on August 6, 1990, issued a notarized letter directed
to Universal, which referenced the three certificates of
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insurance and recited: “Because of my divorce, | hereby
authorize you to change the beneficiary designations on the
above [certificates] from my [former wife] to my mother....”

The decedent died August 10, 1990, as a result of injuries
sustained in an accident. After Universal paid the bank the
amount of the unpaid debt, there remained benefits totaling
$6,067.10 due under the three certificates.

[11. ANALYSIS

We begin by noting that although each certificate names the
Halstead child as some sort of beneficiary, he was not made a
party to this action. Asaconsequence, thislitigation does not
affect any interests he may have in the matter.

1. EFFECT OF DISSOLUTION DECREE

The decedent's mother asserts that because the marital
residence was awarded to the decedent subject to the liability
for any encumbrance thereon, for which liability he was
obligated to hold the former wife harmless, the decedent
became the sole owner of the insurance certificates and could
do with them as he chose. Such, however, is not the case.

[1] Inthefirst place, asnoted in part 11, the decreein no way
ties the insured debt to the marital residence. In reviewing
the res *363 judicata effect of dissolution decrees in later
actions, we have declared:

“[N]either what the parties thought
the judge meant nor what the judge
thought he or she meant, after time for
appeal has passed, is of any relevance.
What the decree, as it became final,
means asamatter of law asdetermined
from the four corners of the decree is
what isrelevant.”

Metropolitan Life Ins. Co. v. Beaty, 242 Neb. 169, 173, 493
N.W.2d 627, 630 (1993). Accord Neujahr v. Neujahr, 223
Neb. 722, 393 N.W.2d 47 (1986).

But even if the decree were to have related the debt to the
marital residence, it only orders the decedent to hold the
former wife harmless from the liability; it does not, nor could
it, relieve the former wife of liability to the bank.
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[2] [3] Although it appears we have not heretofore been
called upon to rule on the effect of a dissolution decree upon
adissolution party's liability to a creditor, we have held that
a contract for the lease of school land could not be atered
by adissolution decree and made enforceable against **815
the other parties to the lease. Kidder v. Wright, 177 Neb.
222, 128 N.W.2d 683 (1964); Sate v. Kidder, 173 Neb. 130,
112 N.W.2d 759 (1962). Moreover, in Baker v. Baker, 201
Neb. 409, 267 N.W.2d 756 (1978), this court held that a
dissolution court could not affect the rights of the transferees
of gifts who were not before the court. We now specifically
adopt the holdings of numerous other jurisdictions that a
dissolution decree does not change a dissolution party's
liability to a creditor. Bourdon v. Bourdon, 119 N.H. 518,
403 A.2d 433 (1979); Kujawinski v. Kujawinski, 71 Ill.2d
563, 17 1ll.Dec. 801, 376 N.E.2d 1382 (1978); Arneson v.
Arneson, 38 Wash.2d 99, 227 P.2d 1016 (1951); Stevenson v.
Sevenson, 680 P.2d 642 (Okla.App.1984); Wileman v. Wade,
665 S.W.2d 519 (Tex.App.1983); Glasscock v. Citizens Nat.
Bank, 553 S.W.2d 411 (Tex.App.1977); Branch Banking and
Trust Co. v. Wright, 74 N.C.App. 550, 328 S.E.2d 840 (1985)
(review alowed at 314 N.C. 662, 335 S.E.2d 321; however,
ex-wifewithdrew her appeal asaparty to the further appeal to
the North Carolina Supreme Court, 318 N.C. 505, 353 S.E.2d
225). Thus, the former wife remained personally liable to the
bank.

*364 2. RIGHT TO CHANGE BENEFICIARY
Neb.Rev.Stat. § 44-370 (Reissue 1988) provides:

A lifeinsurance company may provide
that the amount to become due under
a policy shall be paid in installments
to a beneficiary therein named....
Any person holding a policy in
any such company may, without the
consent of the beneficiary, unless the
appointment of such beneficiary be
irrevocable, either sell and surrender
the same to the company, or pledge or
assign the same as security for adebt ...
or, with the consent of the company,
he may change his beneficiary unless
the appointment of such beneficiary be
irrevocable.

(Emphasis supplied.)
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[4] Thetask at thispoint isto determinewhat ismeant by the
statutory phrase “person holding a policy.” As a question of
statutory interpretation, the matter isone of law in connection
with which we, as an appellate court, have an obligation to
reach an independent, correct conclusion irrespective of the
determination made by thetrial court. Satev. Saulsbury, 243
Neb. 227, 498 N.W.2d 338 (1993); Curry v. Sate ex rel.
Stenberg, 242 Neb. 695, 496 N.W.2d 512 (1993); Northern
Bank v. Federal Dep. Ins. Corp., 242 Neb. 591, 496 N.W.2d
459 (1993).

The paty who enters into the
contract of insurance or assurance
with the insurer or assurer is caled
the “insured” or “assured.” There
is some authority that the person
contracting with the insurer is the
“insured” while the beneficiary of
the policy is the “assured.” This
digtinction is not recognized in
modern insurance law under which
the terms “insured” and “assured”
are regarded as synonymous except
when the particular wording of the
policy requires the making of such
a digtinction. The “insured” in a life
insurance policy means the person
whose life is insured and whose desth
matures the obligation of the insurer to

pay.

2A George J. Couch, Cyclopedia of Insurance Law § 23:1 at
769-70 (2d ed. 1984).

The Kansas Supreme Court, after citing from a part of the
above-quoted section in Couch's treatise, wrote:

*365 The policies, read in their entirety, use the term
insured to refer to both the one whose life is insured
and the owner of the policy. The term is thus ambiguous
where these entities are two different people. We hold [the
deceased wife] purchased the policies of insurance on the
life of her [deceased] husband ... for the specific purpose
of preventing the proceeds of the policies from becoming
a part of [his] estate. We therefore hold the [deceased
wife's estate] is entitled to the proceeds from the policies
of insurance on [the deceased husband's] life.
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(Emphasisin original.) Lightner v. Centennial Life Ins. Co.,
242 Kan. 29, 36-37, 744 P.2d 840, 845 (1987).

[5] [6]
phrase“ person holding apolicy” **816 describesthe owner
of the policy and that § 44-370 therefore grants the owner of a
lifeinsurance policy theright to changethe beneficiary unless
the appointment of the beneficiary was made irrevocable. It
is also clear that the owner need not be the insured, that is,
the person whose degth obligates the insurer to pay under the

policy.

3. OWNERSHIP STATUS OF
DECEDENT AND FORMER WIFE

Although the dissolution decree, without distinguishing
between tangible and intangible items, awarded the decedent
and the former wife the persona property then in the
possession of each, neither claimant established which of the
dissolution parties had possession of the certificateswhen the
decree was entered. We therefore need not concern ourselves
with what the situation might have been had the record done
0.

[8] 1[99 In so saying, we do not overlook that summary
judgment is properly granted only when the record discloses
that there is no genuine issue concerning any material fact or
the ultimate inferences deducible from such fact or facts and
that the movant is entitled to judgment as a matter of law.
Ev. Luth. Soc. v. Buffalo Cty. Bd. of Equal., 243 Neb. 351,
500 N.W.2d 520 (1993); First United Bank v. First Am. Title
Ins. Co., 242 Neb. 640, 496 N.W.2d 474 (1993). However,
neither do we overlook that a movant for summary judgment
has made a prima facie case by producing enough evidence
to demonstrate that the movant is entitled to ajudgment if the
evidence were *366 uncontroverted at trial. Ev. Luth. Soc.
v. Buffalo Cty. Bd. of Equal., supra; Overmier v. Parks, 242
Neb. 458, 495 N.W.2d 620 (1993). At that point, the burden
of producing evidence shiftsto the party opposing the motion.
See, Ev. Luth. Soc. v. Buffalo Cty. Bd. of Equal., supra;
Overmier v. Parks, supra. Asthereisno other evidence onthe
matter, the question of who owned the insurance is answered
solely by thelanguage of the certificates and the master policy
under which they wereissued. Therethuscan exist no genuine
issue of either law or material fact in that regard.

[71 Wethusdeterminethat asusedin § 44-370, the
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(10 [11] [12]
recall that an insurance policy isto be construed as any other
contract to give effect to the parties intentions at the time the
contract was made. When the terms of the contract are clear,
they are to be accorded their plain and ordinary meaning.
When aclause can befairly interpreted in more than one way,
there is ambiguity. See, Thorell v. Union Ins. Co., 242 Neb.
57, 492 N.W.2d 879 (1992); Mahoney v. Union Pacific RR.
Emp. Hosp. Assn., 238 Neb. 531, 471 N.W.2d 438 (1991).

[13] Wemust also remember that like the interpretation of a
statute, the construction of acontract isamatter of law, which
we review in like manner. Northern Bank v. Federal Dep.
Ins. Corp., 242 Neb. 591, 496 N.W.2d 459 (1993); Baker v.
<. Paul Fire & Marine Ins. Co., 240 Neb. 14, 480 N.w.2d
192 (1992); Spittler v. Nicola, 239 Neb. 972, 479 N.W.2d 803
(1992).

[14] The first two certificates provide for joint decreasing
life insurance, which the master policy defines as insurance
on thelife of theinsured debtor, the original amount of which
decreases progressively in accordance with a stated formula.
The master policy also provides:

(3) In no case shall more than one person be insured on
account of any one indebtedness except where insurance
is provided for Decreasing L ife Insurance-Joint Debtor. If
morethan one name appears on the Certificate of Insurance
as"Insured Debtor”, thefirst named insured debtor be[sic]
the insured Debtor.

(@ When Decreasing Life Insurance-Joint Debtor is
provided, the Debtor and Joint Debtor shall bethe*“Insured
Debtor” jointly.

Level Life Insurance Debtor Only:

Level Life Insurance Joint Debtor:

Obviously, providing a premium rate for level life insurance
for joint debtors is inconsistent with the earlier mentioned
provision of the master policy which permits joint debtors to
obtain only decreasing life insurance.

Notwithstanding this inconsistency and resultant ambiguity,
the master policy provides for, and the decedent and the
former wife were charged, apremium for level life insurance
asjoint debtors. Thisresulted in a charge somewhat less than

Mext

In studying the relevant language, we also

*367 Consequently, although a wrong or an incomplete
form of the verb “to be” is utilized in the above-quoted
paragraph (3) of the master policy, the language nevertheless
makes clear that as the decedent and the former wife
were joint debtors who **817 purchased decreasing life
insurance, they were joint insureds.

[15] Moreover, becausethe bank isnamed astheirrevocable
creditor beneficiary on a joint debt of the decedent and the
former wife, and the premium for the coverage was a single
one, the decedent and the former wife were not only the
joint insureds, they were aso joint owners of the insurance
provided. Consequently, asto these two certificates, theterms
of 844-370 prevent achangein beneficiary except by thejoint
act of the two owners.

The third certificate was aso issued to the decedent and
the former wife as the joint insured debtors, but rather than
providing joint decreasing life insurance, as do the first
two certificates, the third certificate provides level life, joint
debtor life insurance. The master policy defines level life
insurance as insurance on the life of the insured debtor, at al
times to be equal to the amount of insurance selected on the
certificate. It specifiestherate at which to compute the single
premium required for “Level Life Insurance Joint Debtor” as
follows:

aproduct of the rate per $100.00 of the
initial amount of such Debtors Level
Life insurance becoming effective
hereunder multiplied by the number of
months of the period over which his
indebtedness is to be repaid said rates
being:

$1.18
$1.97

twice as high as the premium for level life insurance on a
single debtor.

[16] [17] We haveoft held:

*368 The resolution of an ambiguity in a policy of
insurance turns not on what the insurer intended the
language to mean, but what a reasonable person in the
position of theinsured would have understood it to mean at
the time the contract was made.... In the case of ambiguity
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in an insurance contract, a construction favorable to the
insured prevails so asto afford coverage.

Brown v. Farmers Mut. Ins. Co., 237 Neb. 855, 869, 468
N.W.2d 105, 115 (1991). See, also, Central Waste Sys. v.
Granite Satelns. Co., 231 Neb. 640, 437 N.W.2d 496 (1989);
Polenz v. Farm Bureau Ins. Co., 227 Neb. 703, 419 N.wW.2d
677 (1988).

[18] Under those rules, the payment of a premium based
upon joint insurancewould foreclose Univer sal from denying
joint coverage to the decedent and the former wife. Since the
master policy and the third certificate must be construed to
provide joint coverage, we hold that both the decedent and
the former wife were insureds and that as joint debtors and
joint purchasers of the insurance, they were the coowners of
the insurance created by the third certificate.

IV.JUDGMENT

There being no genuine issue concerning any material fact or
the ultimate inferences deducible therefrom, and the former
wife being entitled to judgment as a matter of law, the
judgment of the district court is affirmed.

AFFIRMED.

Parallel Citations

500 N.W.2d 811
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