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STATE OF NEW HAMPSHIRE 

DEPARTMENT OF HEAL TH AND HUMAN SERVICES 

DIVISION OF PUBLIC HEALTH SERVICES 

29 HAZEN DRIVE, CONCORD, NH 03301 
603-271-4501 1-800-852-3345 Ext. 4501 

Fax: 603-271-4827 TDD Access: 1-800-735-2964 
www .dhhs.nh.gov 

June 9, 2021 

His Excellency, Governor Christopher T. Sununu 
and the Honorable Council 

State House 
Concord, New Hampshire 03301 

REQUESTED ACTION 

Authorize the Department of Health and Human Services, Division of Public Health 
Services, to enter into a contract with Abbott Laboratories, Inc. (VC 268653), Columbus, OH, at 
no cost to the Department, to receive rebates on select formulas purchased with food instruments 
issued by the Special Supplemental Nutrition Program for Women, Infants and Children with a 
rebate revenue of $8,778,621 with the option to renew for up to two (2) additional years, effective 
upon Governor and Council approval or October 1, 2021, whichever is later, through September 
30, 2024. 100% Other Revenue received from Abbott Laboratories, Inc. 

Funds received to support this request will be deposited into the following account for 
State Fiscal Years 2022, 2023 and 2024. 

05-95-90-902010-22070000 HEAL TH AND SOCIAL SERVICES, DEPT OF HEAL TH AND 
HUMAN SVS, HHS: DIVISION OF PUBLIC HEAL TH, BUREAU OF POPULATION HEAL TH 
AND COMMUNITY SERVICES, WIC FOOD REBATES 

State Title Revenue Code Projected 
Fiscal Year Revenue 

2022 Private and Local Funds 005-402823 $2,926,207 

2023 Private and Local Funds 005-402823 $2,926,207 

2024 Private and Local Funds 005-402823 $2,926,207 

Total Projected Revenue $8,778,621 

EXPLANATION 

The purpose of this request is to support the Special Supplemental Nutrition Program for 
Women, Infants and Children (WIC) through rebate revenue. The WIC Program provides 
supplemental nutritious food, nutrition education and related assessment and referral services to 
pregnant women, new mothers, infants and preschool children who are at risk due to nutrition 
related medical conditions or poor diets. The WIC Infant Formula Rebate Program complies with 
federal rule 7CFR 246.16(a) and controls the cost of infant formula in order to increase the number 
of women, infants and children served by the NH WIC Program. Unless medically contraindicated, 
the selected manufacturers' products are issued to WIC Program participants. 

This agreement will allow the Department to receive revenue from the Contractor through 
rebates on all standard milk and soy infant formula. Eligible individuals of the WIC Program 
purchase infant formula at participating retailers. The State reimburses the Electronic Benefits 

The Deport111ent of Ilea/th and l/11n111n S<'n-ices· i'v/ission is lo join co1111111111ities and fa111i/ies 
in /Jl'01·idingoppor/11nities for citizens to och1ffl' health and independence. 



His Excellency, Governor Christopher T. Sununu 
and the Honorable Council 
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Transfer (EBT) Contractor, Conduent State & Local Solutions, Inc., through a daily Automated 
Clearing House (ACH) draw for food/formula redeemed at authorized NH retailers. The infant 
formula manufacturer, Abbott Laboratories, Inc. will reimburse the State at 132.6% for liquid 
concentrate, 114. 7% for powder, and 15% of the wholesale price for ready-to-feed formula. This 
revenue combined with federal food dollars is used to provide food/formula benefits to eligible 
participants enrolled in the NH WIC Program. 

Approximately 21,155 unique participants will be served by the NH WIC Program each 
Federal Fiscal Year through September 30, 2024. 

The NH Department of Health and Human Services is a member of the New England and 
Tribal Organizations (NEA TO) Consortium, which also includes the States of Connecticut, Maine, 
the Commonwealth of Massachusetts, Rhode Island and Vermont, as well as the Cherokee 
Nation. The Commonwealth of Massachusetts acted as the lead State for the NEATO 
Consortium. 

NEATO selected the Vendor through a competitive bid process. NEATO published a 
competitive Invitation to Bid (1TB) on the Commonwealth of Massachusetts' official procurement 
website, COMMBUYS, from January 20, 2021 to March 17, 2021 and emailed notification of the 
1TB posting to all three (3) Food and Drug Administration qualified infant formula manufacturers. 
In addition, the Department published the link to the NEA TO 1TB posting and any subsequent 1TB 
documents and addendums on the Department's procurement website. 

Four (4) bids were received. A public bid opening was conducted on March 17, 2021, 
2:00 PM ET, in Massachusetts, by the lead State. The bids were reviewed and evaluated by a 
team of individuals with program specific knowledge and/or experience. Under federal regulation, 
the infant formula rebate evaluation criterion is a ranking by the lowest total net costs, which is 
the wholesale price minus the rebate amount. The lowest monthly wholesale cost for all formulas 
was determined for each bidder. Abbott Laboratories, Inc. was the single lowest bidder and 
received a passing score on all technical requirements. 

As referenced in Exhibit A, Revisions to Standard Contract Provisions, Section 1. 
Revisions to Form P-37 General Provisions, Subsection 1.3 of the contract; the parties have the 
option to extend the agreement for up to two (2) additional years, contingent upon satisfactory 
delivery of services, available funding, agreement of the parties, and Governor and Council 
approval. 

Should the Governor and Council not authorize this request, the Department will be out of 
compliance with the U.S. Department of Agriculture's federal regulations requiring State Special 
Supplemental Nutrition Programs for Women, Infants and Children to contract with an infant 
formula company for rebates on infant formulas. In addition, the rebate revenue will not be 
available to offset expenditures for food/formula purchased by WIC Program participants. 

Area served: Statewide 

Source of Funds: 100% Other Revenue received from Abbott Laboratories, Inc. 

Respectfully submitted, 

j1QU~ 
Lori A. Shibinette 
Commissioner 



FORM NUMBER P-37 (version 12/11/2019) 

Subject:_ WIC Retail Infant Fonnula Rebate (RFB-2022-DPHS-0 1-FORMU-0 I) 
(New England and Tribal Organizations (NEATO) invitation To Bid #NC0126: WlC Retail Infant Formula 
Rebate Agreement) 

Notice: This agreement and all of its attachments shall become public upon submission to Governor and 
Executive Council for approval. Any information that is private, confidential or proprietary must 
be clearly identified to the agency and agreed to in writing prior to signing the contract. 

AGREEMENT 
The State of New Hampshire and the Contractor hereby mutually agree as follows: 

GENERAL PROVISIONS 

1. IDENTIFICATION. 
1.1 State Agency Name 

New Hampshire Department of Health and Human Services 

1.2 State Agency Address 

129 Pleasant Street 
Concord, NI I 03301-3857 

1.3 Contractor Name 

Abbott Laboratories Inc. 

1.4 Contractor Address 

3300 Stelzer Road, Dept. 106711, RP2-2 
Columbus, OH 43219 

AS~V------
1.5 Contractor Phone 

Number 
- - r~oui{t Number --~1.7 Completion Date 

I 05-95-90-902010-2207 September 30, 2024 

! 1.8 Price Lim-1-·ta-t-io_n _____ _ 

NIA- REBATE 
(614) 624-5816 

·'"-----------~-----------< 
1.9 Contracting Officer for State Agency 1.10 State Agency Telephone Number 

Nathan D. White, Director (603) 271-9631 

1. 11 Contractor Signature 1.12 Name and Title of Contractor Signatory 

Kori Stenzel, Senior Manager, WIC Contracts 

1.13 
·---------- .. ············------l 

State Agency Signature 1.14 Name and Title of State Agency Signatory 

,___ ___ ~4012..: ~~ Dat" 61912021 Patcba Tilley, lotecim Diceeloc - DPH~ 

l .15 Approval by the N.H.~~ent of Administration, Division of Personnel (if applicable) 

By: Director, On: 

---------· 
1.16 Approval by the Attorney General (Form, Substance and Execution) (if applicable) 

By: 

G&C Item number: 

On: 

06/11/21 

G&C Meeting Date: 
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2. SERVICES TO BE PERI◄'ORMED. The State of New 
Hampshire, acting through the agency identified in block 1.1 
("State"), engages contractor identified in block 1.3 
("Contractor") to perform, and the Contractor shall perform, the 
work or sale of goods, or both, identified and more particularly 
described in the attached EXHIBIT B which is incorporated 
herein by reference ("Services'"). 

3. EFFECTIVE DATE/COMPLETIOl'i 01'' S~:RVICES. 
3.1 Notwithstanding any provision of this Agreement to the 
contrary, and subject to the approval of the Governor and 
Executive Council of the State of New Hampshire, if applicable, 
this Agreement, and all obligations of the parties hereunder, shall 
become effective on the date the Governor and Executive 
Council approve this Agreement as indicated in block 1.17, 
unless no such approval is required, in which case the Agreement 
shall become effective on the date the Agreement is signed by 
the State Agency as shown in block 1.13 ("Effective Date"). 
3 .2 If the Contractor commences the Services prior to the 
Effective Date, all Services performed by the Contractor prior to 
the Effective Date shall be performed at the sole risk of the 
Contractor, and in the event that this Agreement does not become 
effective. the State shall have no liability lo the Contractor, 
including without limitation, any obligation to pay the 
Contractor for any costs :incurred or Services performed. 
Contractor must complete all Services by the Completion Date 
specified in block 1.7. 

4. CONDlTIOl'iAL NATURE OF AGREEMENT. 
Notwithstanding any provision of this Agreement to the 
contrary, all obligations of the State hereunder. including, 
,v:ithout limitation, the continuance of payments hereunder, arc 
contingent upon the availability and continued appropriation of 
funds affected by any state or federal legislative or executive 
action that reduces, eliminates or otherwise modi fies the 
appropriation or availability of funding for this Agreement and 
the Scope for Services provided in EXHIBIT B, in whole or in 
part. In no event shall the State be liable for any paymrnts 
hereunder in excess of such available appropriated funds. In thL: 
event of a reduction or termination of appropriated funds, the 
State shall have the right to withhold payment until such funds 
become available, if ever, and shall have the right to reduce or 
terminate the Services under this Agreement immediately upon 
giving the Contractor notice of such reduction or termination. 
The State shall not be required to transfer funds from any other 
account or source to the Account identified in block 1.6 in the 
event funds in that Ace-0unt are reduced or unavailable. 

5. CONTRACT PRICE/PRICE LIMITATION/ 
PAYMENT. 
5. I The contract price, method of payment, and terms of payment 
are identified and more particularly described in EXHIBIT C 
which is incorporated herein by reference. 
5.2 The payment by the State of the contract price shall be the 
only and the complete reimbursement to the Contractor for all 
expenses, of whatever nature inctirred by the Contractor in the 
performance hereof, and shall be the only and the complete 

compensation to the Contractor for the Services. The State shall 
have no liability to the Contractor other than the contract price. 
5.3 The State reserves the right to offset from any amounts 
othen,isc payable to the Contractor under this Agreement those 
liquidated amounts required or permitted by N.H. RSA 80:7 
through RSA 80:7-c or any other provision of law. 
5.4 Not\,ithstanding any provision in this Agreement to the 
contrary, and notwithstanding unexpected circumstances, in no 
event shall the total of all payments authorized, or actually made 
hereunder, exceed the Price Limitation set forth in block 1.8. 

6. COMPLIANCE BY CONTRACTOR WITH LA \VS 
AND REGULATIONS/ EQUAL EMPLOYMENT 
OPPORTUNITY. 
6.1 In connection with the performance of the Services, the 
Contractor shall comply with all applicable statutes. laws, 
regulations, and orders of federal, state, county or municipal 
authorities which impose any obligation or duty upon the 
Contractor, including, but not limited to, civil rights and equal 
employment opportunity laws. In addition, if this Agreement is 
funded in any part by monies of the United States, the Contractor 
shall comply with all federal executive orders, rules, regulations 
and statutes, and with any rules, regulations and guidelines as the 
State or the United States issue to implement these regulations. 
The Contractor shall also comply with all applicable intellectual 
property laws. 
6.2 During the term of this Agreement. the Contractor shall not 
discriminate against employees or applicants for employment 
because of race, color, religion, creed, age, sex, handicap, sexual 
orientation, or national origin and will take affirmative action to 
prewnt such discrimination. 
6.3. The Contractor agrees to permit the State or United States 
access to any of the Contractor's books, records and accounts for 
the purpose of ascertaining compliance with all rules, regulations 
and orders, and the covenants. terms and conditions of this 
Agreement. 

7. PERSONNEL. 
7.1 The Contractor shall at its own expense provide all personnel 
necessary to perform the Services. The Contractor warrants that 
all personnel engaged in the Services shall be qualified to 
perfom1 the Services, and shall be properly licensed and 
othenvise authorized to do so un<ler all applicable laws. 
7.2 Unless otherwise authorized in writing, during the term of 
this Agreement, and for a period of six (6) months after the 
Completion Date in block 1.7, the Contractor shall not hire, and 
shall not permit any subcontractor or other person, firm or 
corporation with whom it is engaged in a combined effort to 
perform the Services to hire, any person who is a State employee 
or official, who is materially involved in the procurement, 
administration or perfonnancc of this Agreement. This 
provision shall survive termination of this Agreement. 
7.3 The Contracting Officer specified in block 1.9, or his or her 
successor, shall be the State's representative. In the event of any 
dispute concerning the interpretation of this Agreement, the 
Contracting Officer's decision shall be final for the State. 
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8. EVENT OI<' DEFAULT/REMEDIES. 
8.1 Any one or more of the following acts or omissions of the 
Contractor shall constitute an event of default hereunder ("'Event 
of Default"): 
8.1.l failure to perform the Services satisfactorily or on 
schedule; 
8 .1.2 failure to submit any report required hcrew1dcr; and/or 
8.1.3 failure to perform any other covenant, term or condition of 
this Agreement. 
8.2 Upon the occurrence of any Event of Default, the State may 
take any one, or more, or all, of the following actions: 
8.2. l give the Contractor a written notice specifying the Event of 
Default and requiring it to be remedied within, in the absence of 
a greater or lesser specification of time, thirty (30) days from the 
date of the notice; and if the Event of Default is not timely cured, 
terminate this Agreement, effective two (2) days after giving the 
Contractor notice of termination; 
8.2.2 give the Contractor a written notice specifying the Event of 
Default and suspending all payments to be made under this 
Agreement and ordering that the portion of the contract price 
which would otherwise accrue to the Contractor during the 
period from the date of such notice until such time as the State 
determines that the Contractor has cured the Event of Default 
shall never be paid to the Contractor; 
8.2.3 give the Contractor a \Hitten notice specifying the Event of 
Default and set off against any other obligations the State may 
owe to the Contractor any damages the State suffers by reason of 
any Event of Default; and/or 
8.2-✓1 give the Contractor a \Vritten notice specifying the Event of 
Default, treat the Agreement as breached, terminate the 
Agreement and pursue any of its remedies at law or in equity, or 
both. 
8 .3. No failure by the State to enforce any provisions hereof after 
any Event of Default shall be deemrd a waiver of its rights with 
regard to that Event of Default, or any subsequent Event of 
Default. No express failure to enforce any Event of Default shall 
be deemed a waiver of the right of the State to enforce each and 
all of the provisions hereof upon any further or other Event of 
Default on the part of the Contractor. 

9. TERMINATION. 
9.1 Notwithstanding paragraph 8, the State may, at its sole 
discretion, terminate the Agreement for any reason, in whole or 
in part, by thirty (30) days written notice to the Contractor that 
the State is exercising its option to terminate the Agreement. 
9.2 In the event of an early termination or this Agreement for 
any reason other than the completion of the Services, the 
Contractor shall, at the State's discretion, deliver to the 
Contracting Officer. not later than fifteen (15) days after the date 
of termination, a report ("Termination Rep01i") describing in 
detail all Services performed, and the contract price earned, to 
and including the date of termination. The form, subject matter, 
content, and number of copies of the Termination Report shall 
be identical to those of any Final Report described in the attached 
EXHIBIT B. In addition, at the State's discretion, the Contractor 
shall, within 15 days of notice of early termination, develop and 

submit to the State a Transition Plan for services under the 
Agreement. 

I 0. DATA/ ACC[SS/CONFIDENTIALITY / 
PRE:Sll:RVATION. 
l O. l As used in this Agreement, the word "data" shall mean all 
information and things developed or obtained during the 
performance of, or acquired or developed by reason of, this 
Agreement, including, but not limited to, all studies, reports, 
files, formulae, surveys, maps, charts, sound recordings, video 
recordings, pictorial reproductions, dra,vings, analyses, graphic 
representations, computer programs, computer printouts. notes, 
letters, memoranda, papers, and documents. all whether 
finished or unfinished. 
I 0.2 All data and any property which has been received from 
the State or purchased with funds provided for that purpose 
under this Agreement. shall be the property of the State, and 
shall be returned to the State upon demand or upon termination 
of this Agreement for any reason. 
10.3 Confidentiality of data shall be governed by N.H. RSA 
chapter 91-A or other existing law. Disclosure of data requires 
prior written approval of the State. 

11. CONTRACTOR'S RELATION TO THE STATE. In the 
performance of this Agreement the Contractor is in all respects 
an independent contractor, and is neither an agent nor an 
employee of the State. Neither the Contractor nor any of its 
officers, employees. agents or members shall have authority to 
bind the State or receive any hcnefits. workers· compensation or 
other emoluments provided by the State to its employees. 

12. ASSIGN:\IENT/DELEGATION/SUBCONTRACTS. 
12. I The Contractor shall not assign, or otherwise transfer any 
interest in thi~ Agreement without the prior written notice, which 
shall be provided to the State at least fifteen (15) days prior to 
the assignment, and a written consent of the State. For purposes 
of this paragraph, a Change of Control shall constitute 
assignment. "Change of Control" means (a) merger, 
consolidation, or a transaction or series of related transactions in 
which a third party, together with its afliliates, becomes the 
direct or indirect 0\\11er of fifty percent (50%) or more of the 
voting shares or similar equity interests, or combined voting 
power of the Contractor, or (b) the sale of all or substantially all 
of the assets of the Contractor. 
12.2 None of the Services shall be subcontracted by the 
Contractor without prior written notice and consent of the State. 
The State is entitled to c.opies of all subcontracts and assignment 
agreements and shall not be bound by any provisions contained 
in a subcontract or an assignment agreement to which it is not a 
party. 

13. INDEMNlFlCATION. Unless otherwise exempted by law, 
the Contractor shall indemnify and hold harmless the State, its 
officers and employees, from and against any and all claims, 
liabilities and costs for any personal injury or property damages, 
patent or copyright infringement, or other claims asserted against 
the State, its officers or employees, which arise out of (or which 
may be claimed to arise out of) the acts or omission of the 
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Contrador, or subcontractors, including but not limited to the 
negligence, reckless or intentional conduct. The State shall not 
be liable for any costs incurred by the Contractor arising under 
this paragraph 13. Notwithstanding the foregoing, nothing herein 
contained shall be deemed to constitute a waiver of the sovereign 
immunity of the State, which immunity is hereby reserved to the 
State. This covenant in paragraph 13 shall survive the 
termination of this Agreement. 

14. INSURANCE. 
14.1 The Contractor shall, at its sole expense, obtain and 
continuously maintain in force, and shall require any 
subcontractor or assignee to obtain and maintain in force, the 
following insurance: 
14.1.1 commercial general liability insurance against all clairm, 
of bodily injury, death or property damage, in amounts of not 
less than $1,000,000 per occurrence and S2,000,000 aggregate 
or excess; and 
14. l.2 special cause of loss coverage form covering all property 
subject to subparagraph I 0.2 herein. in an amount not less than 
80%, of the whole replacement value of the property. 
14.2 The policies described in subparagraph 14.1 herein shall be 
on policy forms and endorsements approved for use in the State 
of New I lamps hire by the N .H. Department of Insurance, and 
issued by insurers licensed in the State of New Hampshire. 
14.3 The Contractor shall furnish to the Contracting Officer 
identified in block 1.9, or his or her successor, a certificate(s) of 
insurance for all insurance required under this Agreement. 
Contractor shall also furnish to the Contracting Officer identified 
in block 1.9, or his or her successor, ce1tificate(s) of insurance 
for all renewal(s) of insurance required under this Agreement no 
later than ten (10) days prior to the expiration date of each 
insurance policy. The certificate(s) of insnrance and any 
renewals thereof shall be attached and are incorporated herein by 
reference. 

15. WORKERS' COMPENSATION. 
15.1 By signing this agreement, the Contractor agrees, certifies 
and warrants that the Contractor is in compliance with or exempt 
from. the requirements of N .H. RSA chapter 281-A ("Workers' 
Compensation"). 
15.2 To the extent the Contractor is subject to the requirements 
of N.H. RSA chapter 281-A, Contractor shall maintain, and 
require any subcontractor or assignee to secure and maintain, 
payment of Workers' Compensation in connection with 
activities which the person proposes to undertake pursuant to this 
Agreement. The Contractor shall furnish the Contracting Officer 
identified in block 1.9, or his or her successor, proofof\Vorkcrs' 
Compensation in the manner described in N.H. RSA chapter 
281-A and any applicable renewal(s) thereol: which shall be 
attached and arc incorporated herein by reference. The State 
shall not be responsible for payment of any Workers' 
Compensation premiums or for any other claim or benefit for 
Contractor, or any subcontractor or employee of Contractor, 
which might arise under applicable State of New Hampshire 
Workers' Compensation laws in connection with the 
performance of the Services under this Agreement. 

16. NOTICE. Any notice by a party hereto to the other party 
shall be deemed to have been duly delivered or given at the time 
of mailing by certified mail, postage prepaid, in a United States 
Post Office addressed to the parties at the addresses given in 
blocks 1.2 and 1.4, herein. 

17. AMENDMENT. This Agreement may be amended, waived 
or discharged only by an instrnment in writing signed by the 
parties hereto and only after approval of such amendment, 
waiver or discharge by the Governor and Executive Council of 
the State of New Hampshire unless no such approval is required 
under the circumstances pursuant to State law, rule or policy. 

18. CHOICE O.F LAW AND FORli~l. This Agreement shall 
be governed, interpreted and construed in accordance with the 
laws of the State of New Hampshire, and is binding upon and 
inures to the benefit of the parties and their respective successors 
and assigns. The wording used in this Agreement is the wording 
chosen by the parties to express their mutual intent. and no rule 
of construction shall be applied against or in favor of any party. 
Any actions arising out of this Agreement shall be brought and 
maintained in New Hampshire Superior Court which shall have 
exclusive jurisdiction thereof. 

19. CONFLICTll\G TERMS. In the event of a contlict 
between the terms of this P-3 7 form (as modified in EXHIBIT 
A) and/or attachments and amendment thereof, the terms of the 
l'-37 (as modified in EXHIBIT A) shall control. 

20. THIRD PARTIES. The parties hereto do not intend to 
benefit any third parties and this Agreement shall not be 
constrned to confer any such benefit. 

21. HEADINGS. The headings throughout the Agreement are 
for reference purposes only, and the words contained therein 
shall in no way be held to explain, modify, amplify or aid in the 
interpretation, construction or meaning of the provisions of this 
Agreement. 

22. SPECIAL PROVISIONS. Additional or modifying 
provisions set forth in the attached EXHIBIT A are incorporated 
herein by reference. 

23. SEVERABILITY. In the event any of the provisions of this 
Agreement are held by a court of competent jurisdiction to be 
contrary to any state or federal law, the remaining provisions of 
this Agreement will remain in full force and effect. 

24. El\TIRE AGREEME1'T. This Agreement, which may be 
executed in a number of counterparts, each of which shall be 
deemed an original, constitutes the entire agreement and 
understanding between the parties, and supersedes all prior 
agreements and understandings with respect to the subject matter 
hereof. 

Page 4 of 4 
Contractor Initials t,'.:,J _ 

Date ~.Jc'./'Z,{ 

NEATO AGREEMENT APPENDICES B THROUGH H, PAGE 65 



New Hampshire Department of Health and Human Services 
WIC Retail Infant Formula Rebate 

EXHIBIT A 

REVISIONS TO STANDARD CONTRACT PROVISIONS 

This is a Rebate Agreement. The selected vendor shall make payment for rebate dollars 
to the New Hampshire Department of Health and Human Services, Division of Public 
Health Services, through the Women, Infant and Children (WIC) Program. 

1. Revisions to Form P-37, General Provisions 

1.1. Paragraph 2, Services to be Performed, shall read: 

2. SERVICES TO BE PERFORMED. 

The State of New Hampshire acting through the agency identified in block 
1.1. ("State Agency Name"), engages Contractor identified in block 1.3 
("Contractor Name") to provide rebates with respect to goods identified and 
described in the Contract. 

1.2. Paragraph 3, Effective Date/Completion of Services, Subparagraph 3.1 is 
amended as follows: 

3.1. Notwithstanding any provision of this Agreement to the contrary, and 
subject to the approval of the Governor and Executive Council of the 
State of New Hampshire as indicated in block 1.17, this Agreement, and 
all obligations of the parties hereunder, shall become effective on 
October 1, 2021. 

1.3. Paragraph 3, Effective Date/Completion of Services, is amended by adding 
subparagraph 3.3 as follows: 

3.3. The parties may extend the Agreement for up to two (2) additional year(s) 
from the Completion Date, contingent upon satisfactory delivery of 
services, available funding, agreement of the parties, and approval of the 
Governor and Executive Council. 

1 .4. Paragraph 4, Conditional Nature of Agreement is deleted in its entirety. 

1.5. Paragraph 5, Contract Price/Price Limitation/Payment, is deleted in its entirety. 

1.6. Paragraph 9, Termination is deleted in its entirety. 

1.7. Paragraph 12, Assignment/Delegation/Subcontracts, is amended by adding 
subparagraph 12.3 as follows: 

12.3. Subcontractors are subject to the same contractual conditions as the 
Contractor and the Contractor is responsible to ensure subcontractor 
compliance with those conditions. The Contractor shall have written 
agreements with all subcontractors, specifying the work to be performed 
and how corrective action shall be managed if the subcontractor's 
performance is inadequate. The Contractor shall manage the 
subcontractor's performance on an ongoing basis and take corrective 
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New Hampshire Department of Health and Human Services 
WIC Retail Infant Formula Rebate 

EXHIBIT A 

action as necessary. The Contractor shall annually provide the State with 
a list of all subcontractors provided for under this Agreement and notify 
the State of any inadequate subcontractor performance. 

1.8. Paragraph 14, Insurance, is deleted in its entirety. 
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SPECIAL SUPPLEMENTAL NUTRITION PROGRAM 
FOR WOMEN, INFANTS, AND CHILDREN (WIC PROGRAM) 

NEW ENGLAND AND TRIBAL ORGANIZATIONS (NEA TO) 

Cherokee Nation 

Connecticut 

Maine 

Massachusetts 

New Hampshire 

Rhode Island 

Vermont 

WIC RETAIL INFANT FORMULA REBATE AGREEMENT 

WITH ABBOTT LABOR<\ TORIES INC. 

Revised & Final 
Effective: October 1, 2021 



This AGREEMENT is made effective this l st day of October 2021 and shall be interpreted pursuant to 
the respective laws of each state and the tribe as hereinafter detailed, by and between the Cherokee 
Nation, the State of Connecticut, the State of Maine, the Commonwealth of Massachusetts, the State of 
New Hampshire, the State of Rhode Island, and the State of Vermont, (hereinafter NEATO) and 
Abbott Laboratories Inc. (hereinafter MANUFACTURER) 

WHEREAS, NEATO desires to implement a WIC infant formula rebate system intended to decrease 
the cost of infant formula and improve program operations and services through increased participation 
in the Special Supplemental Nutrition Program for Women, Infants, and Children (hereinafter WIC 
Program) by eligible participants. 

WHEREAS, the MANUFACTURER, through its sealed bid submitted on March 17, 2021, which is 
specifically incorporated herein by reference as part of this agreement, agrees to provide to NEATO a 
rebate on infant formula manufactured by the MANlJF ACTURER and provided to WIC participants 
through Electronic Benefits Transfer (EI3T) that specify infant fonnula products and that are redeemed 
by WIC participants in accordance with state, tribe, and federal rules. 

WHEREAS, the following terms shall have the following meanings for purposes of this Agreement: 

"New England and Tribal Organizations" or "NEATO" refers to the six (6) states and one (I) 
tribe acting as a single entity. 

"WIC vendor" refers to authorized WIC retail groce1y stores and pharmaceutical stores. 

"Infant formula" means a food that meets the definition of an infant formula in section 201 (z) 
of the Federal Food, Drug, and Cosmetic Act (21 U.S.C. 321(z)) and that meets the 
requirements for an infant formula under section 412 of the Federal, Food, Drug, and Cosmetic 
Act (21 U.S.C. 350a) and the regulations at 21 CFR parts 106 and 107. 

"Contract brand infant formula" means all infant formulas (except exempt infant formulas) 
produced by the MANUFACTURER awarded the infant formula contract. If the 
MANUFACTURER subcontracts for soy-based infant formula, then all soy-based infant 
formulas covered by the subcontract are considered contract brand infant formulas. Contract 
brand infant formulas also include all infant formulas (except exempt infant formulas) 
introduced by the MANUFACTURER after the award. 

"Primary contract infant fommla" means the specific infant fonnula for which the 
MANUFACTURER submits a bid to NEATO in response to a rebate solicitation and for which 
a contract is awarded by NEATO as a result of that bid. 

"Non-contract infant formula" means all infant formula (including exempt infant formula) that 
is not covered by the infant formula contract awarded by NEATO. 

"Exempt Formula" means an infant formula that meets the requirements for an exempt infant 
formula under section 4 I 2(h) of the Federal Food, Drug, and Cosmetic Act (21 U.S.C. 350a(h)) 
and the regulations at 21 CFR parts 106 and 107. 

NEATO INFANT FORMULA REBATE AGREEMENT \VITHABBOTT l.ABORATOR.IES INC. 
Pagel ofl7 



NOW, THEREFORE, for and in consideration of mutual promises and covenants herein set forth, the 
parties agree as follows: 

1.) Restrictions to Manufacturer's Products NEATO agrees to restrict all infant fommla products 
issued to WIC participants to products manufactured by the MANUFACTURER unless otherwise 
indicated through medical documentation as outlined in 7 CFR § 246. l0(d)(l)-(2), or if the 
MANUFACTURER is unable to make enough formula available for purchase by WIC vendors. 

NEATO shall implement this restriction through the EBT system. All issued infant formula 
products are restricted to the Fonnula Category and separated into subcategories defined by each 
infant fonnula's unique Universal Product Code (UPC). 

2.) Manufacturer's Rebate Subject to provisions below, the MANUFACTURER shall make 
available for purchase by all WIC vendors specified infant formula products in sufficient supply to 
serve one hundred percent (100%) of WIC caseload, and meet WIC's growth needs, and the 
MANUFACTURER shall reimburse NEATO for part of the price paid by NEATO to WIC vendors 
for purchase under the WIC Program of commercially sold infant formula in powder, liquid 
concentrate, and ready-to-feed forms. The amount the MANUFACTURER shall reimburse 
NEATO, effective October 1, 2021 or implementation of the AGREEMENT, whichever is later, 
shall be detennined as follows: 

a. The rebate amount per unit for the MANUFACTURER'S primary contract brand of infant 
fonnula (Similac Advance), beginning October 1, 2021 shall be: 

1. $ 6.220 per 13.0-ounce unit of iron-fortified liquid concentrate milk fonnula 
(Representing a 132.6% percentage discount on liquid concentrate fonnulas) 

2. $ 18.220 per 12.4-ounce unit of iron-fortified powder milk formula 
(Representing a 114.7% percentage discount on powdered formula) 

3. $ l.000 per 32-ounce unit of iron-fortified liquid ready-to-feed milk formula 
(Representing a 15.0% percentage discount on ready-to-feed formulas) 

Such rebate shall be paid on any infant formula in the NIANUFACTURER'S infant formula 
product line (with the exception of exempt infant formula) that NEATO chooses to approve 
for issuance under this AGREEMENT, in addition to the primary contract brand specified 
in the bid received. 

b. A percentage discount shall be calculated for each physical form (powder, liquid 
concentrate, ready-to-feed) by dividing the rebate by the MANUFACTURER'S lowest 
national wholesale price per unit for a full truckload as of the date of the bid opening. 
These percentage discounts shall be used to determine the rebate for all other contract brand 
infant formulas approved for issuance by NEATO. Rebates shall be paid at the same 
percentage discount for the same physical form of formula being provided. The percentage 
discount must remain the same throughout the contract period except for adjustments to 
rebate amounts per section 3, below. 

c. If the MANUFACTURER replaces the primary contract brand infant formula with a new 
product, the MANUFACTURER shall supply the replacement product(s) to NEATO at the 
same net cost per ounce for the alternative formula, which shall be considered the new 
primary contract brand infant fonnula. The MANUFACTURER shall notify NEATO of 
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any replacement infant formula products introduced by the MANUF ACTlJRER subsequent 
to the signing of this AGREEMENT. 

d. Advance notification is required by the MANUFACTURER to NEATO of at least 90 days 
for any changes in labels, unit size, refonnulation, UPC, and product discontinuation. 

e. The MANUFACTURER shall make new products, excluding exempt fonnulas, available 
for rebate under this AGREEMENT. However, NEATO is not obligated to negotiate or 
add products to the rebate list. IfNEATO (or any state/tribe) does approve any such new or 
existing products for issuance during the term of this AGREEMENT, the 
MANUFACTURER shall pay a rebate that yields the same percentage discount as the 
corresponding physical fonn of fonnula. Any such rebate shall be calculated by multiplying 
the percentage discount by the lowest national wholesale price per unit for a full truckload 
of this new formula at the time the new formula is approved for issuance by NEATO or any 
state/tribe. The percentage discount must remain the same throughout the contract period 
except for adjustments to rebate amounts per section 3, below. 

f. The MANUFACTURER cannot be required to provide gratis items, such as sample units of 
infant formula, and/or educational material, such as brochures and flyers. 

g. Neither party in either NEATO (any state/tribe) or the l'v1ANUF ACTURER shall be liable 
for delays or performance failures resulting from and caused by acts beyond the control of 
such party. Such acts shall include, but not be limited to, acts of God, acts of war, 
epidemics, communication line failures, power failures, shortage of supplies, earthquakes or 
other disasters or events, but in every case the delays must be beyond the control, and 
without the fault or negligence of, the non-performing party. Notwithstanding the above, 
the MANUFACTURER shall use its best efforts to prevent and/or minimize delays or 
performance failures. If the MANUFACTURER fails to deliver or make available the 
specific formula products as designated herein, then the state/tribe may procure the usage of 
other fomrnla products through the same or another and/or may cancel this AGREEtvIENT. 

h. Any increase in the projected level of fonnula type to be delivered into a disaster/ 
emergency area shall not be cause for increased pricing by the MANUFACTURER. At the 
request ofNEATO or any state/tribe, the MANUFACTURER shall work cooperatively 
with NEATO or any state/tribe to provide adequate formula supplies by type, form, 
container size, and UPC to retailers in the disaster/ emergency area within a reasonable 
response time, given the severity of the situation. 

1. If there is a temporary supply problem of a particular contract brand infant formula issued 
to WIC participants [i.e., the product is not available for order or has a factory back-order 
or delivery failure of three (3) days or more], and the MANUFACTURER has made its best 
efforts to alleviate the shortage, NEATO shall first substitute alternate forms (i.e., powder, 
concentrate, ready-to-feed) of the primary contract brand, or, shall first provide an alternate 
brand of the MANUFACTURER's formula to relieve any temporary supply problems, 
before resorting to the use of non-contract brand formula. If this is not possible, the 
MANUFACTURER shall rebate each state/tribe the current rebate amount for another 
company's (ies') comparable infant formula product. Furthermore, if the 
MANUFACTURER can only supply one form of formula (i.e., powder, concentrate, or 
ready-to-feed) to WIC participants, the MANUFACTURER must rebate the available 
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fonnula form at the highest discount rate. For example, if the MANUFACTURER only has 
liquid concentrate available, and the rebate discount is higher for powder, the 
MANUFACTURER would be obligated to provide the liquid concentrate at the powder 
percentage discount. Medical documentation regulations per 7 CFR § 246.10( d)(l )-(2) will 
be followed 

3.) Adjustment of Rebate Amount National wholesale price level adjustments (increases or 
decreases) shall result in an automatic rebate adjustment on a cent-for-cent basis. The 
MANUFACTURER'S rebate amount (subject to the provisions of section 2, above) shall be 
adjusted during the tenn of this AGREEMENT, between March 17, 2021 (which was the bid 
opening date) and the ending date as noted in section 8 of this AGREEMENT. For purposes of this 
section 3, the national wholesale price shall be the lowest national wholesale price for a full 
truckload of infant formula. Any such adjustment to the MANUFACTURER'S rebate amount 
under this section 3 shall be effective for fonnula benefits redeemed under this AGREEMENT, in 
accordance with state, tribe, and federal mles, on or after the first day of the month following such 
adjustment in the MAJ'\'UF ACTURER' S per-unit national wholesale price, or the first day of the 
term that this AGREEMENT is effective. Any adjustments in the national wholesale price 
subsequent to completion of the bid shall be reflected in a cent-for-cent adjustment. The 
MANUFACTURER shall notify NEATO concurrently with its notification to any trade customers 
of such commercial wholesale price adjustment. 

4.) Invoicing, Billing, and Remitting 

a. Each state/tribe shall prepare an invoice for the MANUFACTURER'S monthly rebate 
payment; the invoice shall contain the methodology and data used to calculate the monthly 
rebate payment. The invoices shall be submitted electronically by each state/ tribe, to the 
MANUFACTURER. 

b. The number of units for each physical fonn, type, and size of infant formula product 
included in this AGREEMENT and issued on EBT cards and redeemed by WIC 
participants shall be calculated monthly using the eWIC billing method. 

c. The eWIC billing method is based on the actual total number of fornmla units redeemed. 
For each issued and redeemed formula eligible for rebate, the state/ tribe shall identify the 
number of units by type, size, and form that were redeemed in the appropriate billing 
month. The eWIC transactions included in the billing month are based on the date 
purchases were made, also knO\.vn as the Redeemed Date. Adjustments arc made for any 
voided units in the billing month. The redeemed quantities are multiplied by the rebate rates 
in effect when the eligible formula was redeemed. Monthly supporting data ,:vill be 
provided that shows the infant formula eligible for rebate, which has been redeemed, for a 
given date range, by each formula type (category/subcategory). 

For Cherokee Nation, this report will include the Issue Month, Redeemed Month, Formula 
Description (Product Name), UPC Category and Subcategory, Total Units Redeemed and 
Rebate per Unit. 

For Connecticut, this report will include the Product Name (item description), UPC Code, 
UPC Category Code, UPC Subcategory Code, Redeemed Date, Redeemed Amount, 
Redeemed Quantity, and Rebate Per Unit 
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For Maine, this report will include the Product Description, Product ID (the internal MIS 
product number), First Use Date, Redeemed Date, Redeemed Dollar Amount, Redeemed 
Quantity, Vendor Number, and Peer Group. 

For Massachusetts, this report will include the WIC Host Generated Trace Number (a 
unique Transaction number), the Subcatego1y Product Name (item description), First Use 
Date, Redeemed Date, Redeemed Amount, and Redeemed Quantity. 

For New Hampshire, this report will include the period covered, payment due date, contract 
number, rebate summary for report month and grand total remittance due. The invoice is 
broken down into two parts, the Summary of Month Issued and the Summary of Totals for 
Paid Month. The Summary of Month Issued includes the size and type of formula, units 
issued, units redeemed, rebate per unit, and the total rebate by formula. A subtotal for all 
formulas during each month issued follows each section. The Summary of Totals for Paid 
Month combines the totals by formula type for each month of issuance. This section also 
includes a subtotal for all formulas listed above. 

For Rhode Island, this report will include the Period Covered, Product, Issue Month, Peer 
Group, Food Distribution Item, Product Average Price, Dollars Redeemed, Possible Unit on 
Food Instrument, Calculated Units Purchased, Rebate Per Unit Amount, Rebate Dollars, 
and Total Supplier Rebate Due. 

For Vermont, this report will include the Redemption Month, Subcategory Product Name, 
Redeemed Quantity, Rebate Amount, and Total Infants Served During Redemption Month. 

d. Each state/tribe shall submit its invoice by mid-month. The MANUFACTURER shall 
forward reimbursement of the MANUFACTURER'S monthly rebate payment as indicated 
on the state/ tribe's invoice within thirty (30) days of receipt of the invoice. The 
MANUFACTURER shall make payments to each state/ tribe in the manner prescribed in 
this section 4.e. below. If payment is not fonvarded to the state/ tribe within 30 days of the 
receipt of the invoice, the MANUFACTURER shall pay the state/tribe, in addition to the 
amount due, interest at a rate of three-quarters of one percent (.75%) per month or portion 
thereof, on the unpaid balance from the expiration of such 30 days period until such time as 
payment is received by the state/ tribe. 

e. The MANUFACTURER shall make such rebate payment by check/wirn transfer/electronic 
funds transfer, payable to each state/tribe, at the detem1ination and request of each state/ 
tribe, which is a party to this AGREEMENT as follows: 

Cherokee Nation (Wire Transfer) 
Treasurer, State of Connecticut (EFT) 
Treasurer, State of Maine (Wire Transfer) 
Commonwealth of Massachusetts, Department of Public Health (Wire Transfer) 
Treasurer, State of New Hampshire (Wire Transfer) 
General Treasurer, State of Rhode Island (Wire Transfer) 
Vermont (Wire Transfer) 
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5.) Rebate Calculations 

a. In the event that any state/tribe experiences a delay in obtaining the data to calculate the 
monthly rebate payment, and is unable to calculate the monthly rebate payment, the 
MANUFACTURER shall reimburse the state/ tribe an estimated amount to equal the lower 
amount of the two most recent months for which data is available. As requested by the 
MA1\1UF ACTURER, the state/tribe shall provide any current data it has available to 
substantiate the estimated amount. 

b. When rebate calculation data for any month for which an estimated rebate was billed 
becomes available, the state/tribe shall bill the MANUFACTURER for any difference due, 
or shall deduct from its next invoice any amount of overpayment, or shall reimburse the 
MANUFACTURER for any overpayment if there are not further invoices due to equal the 
amount of overpayment. 

6.) Disputes and Dispute Resolution 

a. The MANUFACTURER shall provide written notice to the state/tribe of any dispute 
regarding a rebate invoice within ninety (90) days of receipt of the invoice. If the 
MANUFACTURER misses the deadline, any requirement to return funds to the 
MANUFACTURER as a result of a dispute is waived. All disputes must be resolved by 
closeout of the federal fiscal year during which the dispute occurred. The process for such 
dispute resolution shall be determined by each respective state/ttibe as may be noted in the 
applicable Appendix provided in section 16 of this AGREEMENT. 

b. The MANUFACTURER may not withhold any rebate payment or interest to a state/tribe. 

c. If a dispute is resolved in favor of the MANUFACTURER and it is determined that, in 
addition to payment of the full amount of the invoice, the MANUFACTURER had paid 
interest at the rate of three-quarters of one percent (.75%) per month, reimbursement or 
adjustment shall include interest payments on that portion of the disputed amount found to 
have been incorrectly charged to the MANUFACTURER. No reimbursement or 
adjustment shall be made for the portion of interest paid on that part of the disputed amount 
found to have been correctly charged to the MANUFACTURER. 

d. Any reimbursement owed to the MANUFACTURER due to overpayment of a rebate 
amount and/or interest payment, if any, or other adjustment, shall, at the option of the state/ 
tribe, be either deducted from the next rebate invoice or paid promptly through direct 
payment. 

7.) NEATO is entitled to a rebate payment for all units of infant fommla, pursuant to section 4 
above, issued with a "first valid date of use" during the term of this AGREEMENT, to WIC 
participants for infant formula products manufactured by the MANUFACTURER during the 
term of this AGREEMENT, and redeemed according to state, tribe, and federal rules, 
regardless of the expiration and/or termination date of this AGREEMENT. 
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8.) Term of Agreement and Extension of Agreement 

9.) 

a. This AGREEMENT shall be effective on October 1, 2021 and shall remain in effect 
until September 30, 2024 unless terminated sooner or extended in accordance with the 
terms in this section 8. 

b. This AGREEMENT may be extended by NEATO for one (1), two (2) year period, or any 
portion thereof, under the same tenns, conditions and rebate structure. Notice of such 
intention to extend must be provided by the NEATO ITB Representative to the 
MANUF ACTIJRER by January 31, 2024. NEATO reserves the unilateral right to order 
changes and/or to delay initiation of the AGREEl'vfENT ifNEATO deems necessary and if 
such changes or delays do not alter the scope of the AGREEMENT. When a public 
exigency is determined to exist by any state/tribe under this AGREEMENT, which exigent 
situation necessitates continuation of the AGREEMENT, this AGREEMENT shall be 
continued for successive one (I) month periods, not to exceed three (3) periods, under the 
same terms, conditions and rebate strncture. 

Cancellation of Agreement by 1\fanufactnrer 

a. The MANUFACTURER may cancel the AGREEMENT with any state/ tribe in material 
breach of the AGREE:rvffiNT or with NEATO with cause for breach, as defined in section 
9.c. below, upon three hundred and sixty-five (365) days advance written notification to any 
affected state/tribe. Any such cancellation may take effect only on the last day of a calendar 
month. 

b. In the event of cancellation by any state/tribe under section 10 below, the 
MANUF ACTIJRER shall have the option to continue the AGREEMENT for the specified 
term with the remaining states/tribe or to cancel the AGREEMENT with 1\TEATO, upon 
providing three hundred and sixty-five (365) days advance written notice. 

c. For the purposes of this AGREEMENT, "breach" shall be defined as a party's substantial 
failure to carry out one or more of the provisions, responsibilities, duties or obligations of 
the contract. 

10.) Cancellation of Agreement by NEATO This AGREEMENT may be canceled by NEATO or 
any state/tribe at any time, with or without cause; upon two hundred and ten (210) days 
advance written notice to the MANUFACTURER. Cancellation under this section 10 by any 
state/tribe shall apply only to the individual state/tribe and shall not apply to any other 
state/tribe. 

11.) Correspondence among Parties The MANUFACTURER shall address correspondence and 
communications to each state/tribe designee, or their successor as follows: 

Cherokee Nation: Brenda Carter, Director 
Cherokee Nation WIC Program 
If by regular mail: 
P.O. Box 948 
Tahlequah, OK 74465 
If through delivery service: 
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Connecticut: 

Maine: 

Massachusetts 

New Hampshire: 

Rhode Island: 

Vermont: 

22361 Bald Hill Road 
Tahlequah, OK 74464 
Phone: (918) 453-5291 
brenda-carter@cherokee.org 

Marjorie Chambers, Director 
Connecticut State WIC 
State of Connecticut, Department of Public Health 
PO Box 340308 
410 Capitol Avenue, MS #1 IWIC 
Hartford, CT 06134-0308 
Phone: 860.509.8101 
Marjorie.chambers@ct.gov 

Ginger Roberts-Scott, Director 
Department of Health & Human Services 
Maine WIC Nutrition Program 
286 Water Street, Key Plaza, 4th Floor 
Augusta, Iv1E 04333 
Phone: 207. 287.5342 
Gingcr.roberts-scott@maine.gov 

Rachel Colchamiro, Director 
Massachusetts WIC Program Director 
Massachusetts Department of Public Health 
250 Washington Street, 6th Floor 
Boston, MA 02108-4618 
Phone:617. 624.6145 
Rachcl.colchamiro@mass.gov 

Lissa Sirois, Administrator 
Nutrition Services Section 
Department of Health & Human Services 
29 Hazen Drive 
Concord, NH 03301-6527 
Phone: 603.271.0571 
lissa.sirois@dhhs.nh.gov 

Ann Barone, Chief, \VIC Program 
Division of Community, Health and Equity 
Rhode Island Department of Health 
3 Capitol Hill, Room 302 
Providence, RI 02909-5097 
Phone: 401. 222.4604 
Ann.barone@health.ri.gov 

Karen Flynn, Director 
Vermont Department of Health 
Vermont WIC Program 
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12.) Amendment to Agreement 

I 08 Cherry Street, PO Box 70 
Burlington, VT 05402 
Phone: 802-652-4171 
Karen.Flynn@vennontgov 

Deborah LaRose, Purchasing Agent 
Vermont Department of Building and General Services 
I 09 State Street 
Montpelier, VT 05609-3001 
Phone: 802-828-4635 
Deborah.LaRose@Vem10nt.gov 

a. All amendments to this AGREEMENT shall be in writing. 

b. Amendments that affect NEATO shall be executed by the same parties who executed the 
original AGREEMENT, or their successors in office. 

c. Any amendment to state/ tribe-specific clauses shall apply only to the respective state/tribe 
and shall be executed by the MANUFACTURER and the affected state/tribe. 

13.) No Assignment or Transfer or Subcontracts The MANUFACTURER shall neither assign 
nor transfer any rights or obligations under this AGREEMENT without the prior written 
consent ofNEATO. The MANUFACTURER shall not enter into any subcontracts for its 
performance of this AGREEl\!IENT without express written approval ofNEATO. 

14.) Indemnification 

a. The MANUFACTURER agrees to indemnify and hold harmless NEATO, as well as the 
officers, agents, and employees of the state/tribe from all claims, losses or suits accruing or 
resulting from personal iajury allegedly caused by use of MANUFACTURER'S formula 
furnished pursuant to this AGREEMENT, except claims, losses or suits arising from any 
negligence by NEATO, its officers, agents and employees or if applicable, subcontractors 
under this AGREEMENT. 

b. NEATO shall give the MA.t"\TUFACTURER prompt written notice of each claim or suit and 
full right and opportunity to conduct the defense of such claims or suits thereof, together 
with full information and all reasonable cooperation, except the MANUFACTURER need 
not assume the defense of any claims in which the state/tribe was negligent. The state/ tribe 
shall have full authority to conduct their own respective defense, negotiations and 
settlements and in such event, such state/tribe shall assume the costs thereof. 

15.) Execution of Agreement; Applicable Laws; Conflict of Terms 

a. This AGREEMENT shall be deemed to have been executed and entered into separately in 
the Cherokee Nation, the States of Connecticut, Maine, Massachusetts, New Hampshire, 
Rhode Island, and Vermont, and shall be construed, perfonned, and enforced in all respects 
in the respective jurisdictions in accordance with the respective laws of the Cherokee 

NEATO INFANT FORMULA REBA TE AGREEMENT \VITH A13BOTJ' LABORATORIES INC. 
Page IO of 17 



Nation, the States of Connecticut, Maine, Massachusetts, New Hampshire, Rhode Island, 
and Vennont. 

b. In the Cherokee Nation, Cherokee Nation law shall apply. 

c. In Connecticut, Connecticut law shall apply. 

d. In Maine, Maine law shall apply. 

e. In Massachusetts, Massachusetts law shall apply. 

f. In New Hampshire, New Hampshire law shall apply. 

g. In Rhode Island, Rhode Island law shall apply. 

h. In Vermont, Vermont law shall apply. 

i. Each party shall pe1form its obligations hereunder in accordance with the terms and 
conditions of this AGREEMENT. 

J. In the event of a conflict between the terms of this AGREEMENT and the terms of the 
state/tribe-specific clauses in the Appendices, the Appendices applicable to the respective 
state/tribe shall control. 

16.) Appendices 

a Appendix A. comprises the federal requirements for Infant Formula Rebate Agreements 
and is incorporated herein by reference. 

b. Appendix B, standard clauses for the Cherokee Nation contracts, is attached hereto and is 
hereby made part of this AGREEMENT as is set forth fully herein in reference to the 
AGREEMENT between the MANUFACTURER and the Cherokee Nation. 

c. Appendix C standard clauses for Connecticut contracts, is attached hereto and is hereby 
made a part of this AGREEiVIENT as is set forth fully herein in reference to the 
AGREEMENT between the MANUFACTURER and Connecticut. 

d. Appendix D, standard clauses for Maine contracts, is attached hereto and is hereby made a 
part of this AGREEMENT as is set forth fully herein in reference to the AGREEMENT 
between the MANUFACTURER and Maine. 

e. Appendi..." E, standard clauses for Massachusetts contracts, is attached hereto and is hereby 
made a part of this AGREE:rvfENT as is set forth fully herein in reference to the 
AGREEMENT between the MANUFACTURER and Massachusetts. 

f. Appendix F, standard clauses for New Hampshire contracts, is attached hereto and is 
hereby made a part of this AGREEMENT as is set forth fully herein in reference to the 
AGREEMENT between the MANUFACTURER and New Hampshire. 

NEA TO INF ANT FORMULA REBATE AGREEMENT WITH ABBOTT LABO RA TORIES INC. 
Page 11 of 17 



g. Appendix G, standard clauses for Rhode Island contracts, is attached hereto and is hereby 
made a part of this AGREEMENT as is set forth fully herein in reference to the 
AGREEMENT between the MANUF ACTIJRER and Rhode Island. 

h. Appendix H, standard clauses for Vermont contracts, is attached hereto and is hereby made 
a part of this AGREEMENT as is set forth fully herein in reference to the AGREEMENT 
between the MANUFACTURER and Vermont. 

17.) Audit 

a. Each state/tribe shall allow the MANUFACTURER to audit such records or documents 
necessary to verify the accuracy of monthly invoices during normal business hours subject 
to time, place and manner requirements established by the state/tribe. Any claim arising 
from such an audit shall not be based on statistical inference. In the event that a claim 
submitted by the MANUFACTURER for billing errors is disputed by a state/tribe, the 
MANUFACTUER and the state/tribe shall agree upon an independent auditor to review the 
claim and determine its validity. The MANUFACTURER shall be responsible for costs 
associated with any audit or claim. 

b. Due to confidentiality requirements of state, tribe and federal law, the MANUFACTURER 
shall not have access to actual or archived documents or other confidential records that 
identify WIC applicants, participants, and/or household members in any way per 7 CPR 
§246.26(d)(l)(i). Also due to confidentiality requirements, the MANUFACTURER shall 
not have access to any information about a vendor that individually identifies the vendor, 
except for the vendor's name, address, phone number, website, email, store type, and 
authorization status per 7 CFR § 246.26(e). 

c. For records audited for any fiscal year, the MANUFACTURER shall provide the state/tribe 
a complete report and any management letter related to any audit within one hundred and 
twenty (120) days following the end of a fiscal year. 

d. The MANUFACTURER shall provide the state/tribe with its audit standards, guides and 
audit plan for conducting the audit thirty (30) days prior to conducting the audit 

18.) Costs for Special Reports Should the MANUFACTURER request any special reports, data or 
information from any state/tribe, beyond that provided in the monthly invoice or as described 
below in section 19, the state/tribe reserves the right to charge the MANUFACTURER for all 
costs associated with providing such special reports, data or information. Any charges shall be 
agreed upon in writing by the state/tribe and the MANUFACTURER prior to the execution of 
the requests for such reports. 

19.) Supporting Data Each state/tribe shall provide the MANUFACTURER with a monthly 
report specifying the number of units of infant formula issued and redeemed during the month, 
as well as mutually agreed upon supporting documentation to verify the accuracy of the 
monthly invoice. Only those records which are directly related to monthly billing and which are 
for current federal fiscal year at the time of the request shall be provided; client confidentiality 
must be maintained. If requested, NEATO shall supply the MANUFACTURER with a list of 
approved vendors prior to the effective date of the AGREEl\t1ENT. 
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20.) Maintenance of Books and Records In addition to the provisions of any state/tribe's 
individual, specific or particular requirements, the MANUFACTURER shall maintain all books 
and records pertaining to performance under this AGREEMENT until final audit of state/tribe 
records of the funding of this AGREEMENT, or until such time as federal provisions permit 
the records to be discarded. 

21.) Americans with Disabilities Act The MANUFACTURER shall comply with the Americans 
with Disabilities Act, Public Law 101-336, as applicable. 

22.) Review of Progress and Performance Any state/tribe and the MANUFACTURER shall meet, 
as requested by either party, to review progress and performance of the AGREEMENT; this 
may include any concerns regarding billing procedures. Any request for meeting more than 
once in a three (3) month period must be agreed to by the state/tribe. Phone and email contact 
for routine business, by either party, is allowed. 

23.) Use Of WIC Acronym and Logo the MANUFACTURER acknowledges that the WIC 
Acronym and the WIC Logo are service marks owned by the Department of Agriculture 
(USDA), and that all rights therein and goodwill pertaining thereto belong exclusively to 
USDA 

The MANUFACTURER shall not use these service marks in any manner on its goods or their 
containers or packaging or on tags or labels affixed thereto. The MANUFACTURER also shall 
not use the WIC Logo in adve1tising or other promotional materials (collectively: 
"advertising"). 

The MANUFACTURER shall not use the WIC Acronym in advertising in any manner that is 
likely to cause confusion, mistake, or deception as to the affiliation, connection, or association 
of the MMWACTURER with the WIC program, or as to the sponsorship or approval of the 
MANUFACTURER'S goods, services, advertising, or commercial activities, including 
nutritional message(s), by the WIC Program, USDA, or the State agency. 

The MANUFACTURER shall include the following statement with any use of the WIC 
Acronym in advertising: "WIC is a registered service mark of the U.S. Department of 
Agriculture for USDA's Special Supplemental Nutrition Program for Women, Infants, and 
Children." 

24.) Execution of the Agreement in Parts 

a. The Commonwealth of Massachusetts shall assume responsibility for the limited purpose of 
preparing this AGREEMENT for execution by signature of each party. 

b. This AGREEEMENT shall be executed in parts, as follows: 
1. Eight (8) original contracts shall be prepared, one for each party. 
2. Each such original shall contain eight (8) identical signature pages, containing 

areas for all eight (8) parties to execute by signature of an authorized person or 
duly authorized designee. 

3. Each party shall execute its respective section in each of the eight (8) signature 
pages 
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4. This AGREEMENT shall be executed by each signatory using BLUE INK in 
all cases. 

5. Each party shall return all originals of the contract, including all signature pages, 
to the Commonwealth of Massachusetts, which shall collate the executed 
contracts and distribute a fully executed original to each party. The 
Massachusetts contact for this limited purpose shall be: 

Beth Wilson-Lampro 
Massachusetts Department of Public Health 
WIC Nutrition Program, 6th floor 
250 Washington Street 
Boston, MA 02108 
Beth.wilson@mass.gov 

c. The Commonwealth of Massachusetts shall distribute one (1) complete original 
AGREEMENT containing all provisions and appendices, together with a complete set of 
original execution pages from all eight (8) parties, to each party, upon receipt of all such 
signature documentation from each party. 

d. Each such executed original AGREEMENT shall have the same authority as the other 
seven (7) original AGREEMENTs 

(Remainder of the page intentionally left blank.) 
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IN WITNESS WHEREOF, the parties have caused this AGREEMENT to be duly executed by an 
individual with legal authority to obligate the party: 

CHEROKEE NATION BY: Cherokee Nation 

Chuck Hoskin Jr., Principal Chief 

DATE: --------------

CONNECTICUT BY: Connecticut Department of Public Health 

Deidre S. Gifford, MD, MPH, Acting Commissioner 

DATE: ---------

MAINE BY: Maine Department of Health and Human Services 

Benjamin Mann, Deputy Commissioner of Finance 

DATE: -----

MASSACHUSETTS BY: Massachusetts Department of Public Health 

Eileen Sullivan, Chief Operating Officer 

DATE: -----------
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NEW HAMPSHIRE 

RHODE ISLAND 

VERMONT 

BY: New Hampshire Department of Health & Human 
Services 

Patricia :ff !~~rector, Division of Public Health 
Services 

DATE: 61912021 ---------------

BY: Rhode Island Department of Health 

Dr. Nicole Alexander-Scott, Director of Health 

DATE: ___________ _ 

BY: Vermont Department of Buildings and General 
Services 

Jennifer Fitch, Acting Commissioner 

DATE: ____________ _ 

(Remainder of the page intentionally left blank.) 
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MANUFACTURER 

srATE oF: J],_,_}b~·o_· __ 

coUNTY oF: FraJJ k) 1 n 

BY: Abbott Laboratories Inc. 

;;;~, ~s 
Kori Stenzel, Senior Manao , 
Laboratories Inc. 

The foregoing instrument was acknowledged before me this 3 day of J lt[l{J, 2021 by 

_Cou r-(n (d/1 llvdd1.c .... .\.-. ---­
{ ,) 

, • .,.~'
1'R1IA'l"1

''•, .. 

(-~~~~) 
-;~ ./· 

COURTNEY HAUGHT 
Notary Public, State of Ohio 

My Commission Expires: 
J~nuary 5, 2026 

Notary Public/Justice of the Peace 
My Commission Expires: / / {: JdzJ;}t; 
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NE\V ENGLAND AND TRIBAL ORGANIZATIONS (NEATO) 

,vie RETAIL INFANT FORMULA REBATE AGREEMENT 

Agreement Appendix A 
Federal Regulations 
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pt, 246 

(72 FR 68985, Dec. 6, 2007, as amended a, 73 
FR 11312, Mar. 3, 2008. Redes:gnatcd at 78 FR 
12230, Feb. 22, 2013, and further redesig;nated 
at 79 Flt 7054, Feb. 6, 20H I 

PART 246-SPECIAL SUPPLEMENTAL 
NUTRITION PROGRAM FOR 
WOMEN, INFANTS AND CHIL­
DREN 

Subpart A-General 

Sec. 
216.1 General purpose and scope. 
246.2 Definitions. 
216.3 Administration. 

Subpart B-Stote and Local Agency 
Eligibility 

216.1 State plan. 
216.5 Selection of local agencies. 
218.6 .Agreernents with local agencies. 

Subpart C-Participanl Eliglbilily 

246.rl Certification of participants. 
2•16.8 Nondiscrimination. 
246.9 Fair hearing procedures for partici­

pants. 

Subpart D-Participanl Benefits 

216.10 Supplemental foods. 
246.11 Nutrition education. 

Subpart E-Slale Agency Provisions 

2·16.12 Food delivery methods 
216.13 Financial management system. 
2·16.14 Program costs. 
216.15 Program income other than grants. 
246.16 Distribution of funds. 
246.lGa Infant formula and authorized foods 

cost conta!nmenl. 
246.17 Closeoul procedures. 
246.18 Administrative appeal of State agen­

cy actions. 

Subpart F-Monitoring and Review 

216.19 Management, evaluation and moni­
toring revie;1,rs_ 

246.20 Audits. 
246.21 Investigations. 

Subpart G-Miscellaneous Provisions 

246.2?. Administrative appeal of FNS deci­
sions. 

246.23 Claims and penalties. 
246.24 Procurement and property manage-

ment. 
246.25 Records ai:d reports. 
216.26 Other provisions. 
216.27 Program inforr11ation. 
216.28 0MB control numbers. 
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Al'THOR!TY: 42 U.S.C. 1786. 

Sot:RCK 50 FR 6121, Feb. 18, Hl85, twlcss 
othcnvi5c noted. 

EDI'l'OEIAL NOTE: :Xomenclature changes to 
part 246 appear at 76 FR 35097, June 16, 2011. 

Subpart A-General 

§ 246.1 General purpose and scope. 

This parL announces regulations 
under which the Secretary of Agri­
culture shall carry out the Special 
Supplemental Kutrition Program for 
Women, Infants anrl Children (WIC Pro­
gram). Section 17 of the Child Nutri­
tion Act of 1966, as amended, states in 
part that the Congress finds that. sub­
stantial numbers of pregnant, 
post,partum and breastfeeding women, 
infants and young children from fami­
lies with inadequate income are at spe­
cial risk wi\,h respect t,o their physical 
and me:1tal health by reason of inad­
eqmite nutrition or health care, or 
both. The purpose of the Program is to 
provide supplemental foods and 1mtri­
tion education, including breasLfeeding 
promotion and support, through pay­
menL of cash grants to State agencies 
which administer the Program through 
local agencies at no cost to eligible 
persons. The Program shall RP-rve as an 
adjunct to good health care during 
crlt.lcal times of g-rowth and develop­
ment, in order to prevent the occur­
rence of health problems, including 
drug and other harmful substance 
abuse, and to improve the health sta­
tus of these persons. 'I'he prog-ra.m shall 
be supplementary to SNAP; any pro­
gram under which foods are distributed 
t.o needy families in lieu of SNAP bene­
fits: and receipt of food or meals from 
soup kitchens, or shelters, or other 
forms of emergency food assistance. 

[50 FR 6121, Feb. 13, 1985, as amended at 54 
FR 5129·1. Dec. 14, 1989; 58 F'R 11506, Fob. 26, 
1993; 76 F'R 59888, Scpl. 28, 2011) 

§ 246.2 Definitions . 

.B'or the purpose of this pa.rt, and A.II 
contracts, guidelines, instructions, 
forms and other documenLs related 
hereto, the term: 

2 CFR part 200, means the Uniform 
Administrative Requirements, Cost 
Principles, and AudiL Requirements for 
Federal Awards published by 0MB. The 

354 



Food and Nutrition Service, USDA 

part reference covers applicable: Acro­
nyms and Definitions (subpart A), Gen­
eral Provisions (subpart B), Post Fed­
eral Award Requirements (subpart DJ, 
Cost Principles (subpart E), and Audit 
Requirements (subpart F). (NOTE: Pm­
Federal Award Requirement,s and Con­
tent,s of li'ederal Awards (subpart CJ 
does not apply to the National School 
Lunch Program). 

Above-.'iO-percent vendors means ven­
dors that derive more than 50 percent 
of their annual food sales revenue from 
\VIC food instruments, and new Vfll!dor 
applicants expected to meet this orl­
terion under guidelines approved by 
FNS. 

Affirmative Action Plan means that 
portion of the State Plan which de­
scribes how the Program will be initi­
ated and expanded within the State's 
jurisdiction in accord<1nce with 
§246.4(a). 

A-130 means Office of .Management 
and Budget Circular A-130, which pro­
vides guidance for the coordinated de­
velopment and operation of informa­
tion systems. 

Applicants means pregnant women, 
breastfeeding women. postpartum 
women, Infants, and children who are 
applying to receive WIC benefits, and 
the breastfed infants of applicant 
breastfeeding women, Applicants in­
clude individuals who are currently 
participating in the program but are 
re-applying becam,e their certification 
period Is about to expire. 

Authorized supplemental foods means 
those supplemental foods authorized by 
the State or local agency for issuance 
to a particular participant. 

Breastfeeding means the practice of 
feeding a mother's breast.milk to her 
infant(s) on the average of at least 
once a day. 

Breastfeeding u·omen means women up 
to one year postpartum who are 
breastfeeding their infants. 

Cash-value voucher means a fixed-dol­
lar amount check, voucher, electronic 
benefit transfer (EBT) card or other 
document which is used by a partici­
pant to obtain authorized fruits and 
vegetables. Cash-value voucher is also 
known as cash-value benefit COVE) in 
an EBT environment. 

Categorical eligibility means persona 
who meet the definitions of pregnant 
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women, breastfeeding women, 
postpr.rtum women, or infants or chil­
dren. 

Certification means the implementa­
tion of criteria and procedures to as­
sess and document each applicant's eli­
gibility for the Program. 

Children means persons who have had 
their first birthday but !lave not yet 
attained their fifth birthday. 

Clinic means a facllit,y where appli­
cants are certified. 

Competent professional authority 
means an individual on the st,aff of the 
local agency au thorlzed to determine 
nutritional risk and pn'scribe supple­
mental foods. The following _persons 
a.re the only persons the Stat,e a,gency 
may authorize to serve as a competent 
professional authority: Physicians, nu­
tritionists (bachelor's or master's de­
g-ree in Nutritional Sciences, Commu­
nity Nutrition, Clinical Nutrition, Di­
etetics, Public Health Nutrilion or 
Home Economics with emphasis in Nu­
trition), dieticians, registered nurses, 
physician's assistants (certified by the 
National Committee on Certification of 
Physician's Assistants or certified by 
the Seate medical certifying author­
ity), or State or local medically 
trained health officials. This definition 
also applies to an individual who is not 
on the staff of the local agency but who 
is qualified to provide diita upon which 
nutritiomd risk determin2.tions are 
made by a competent professional au­
thority on the stRff of the local agency. 

Compelitive bidding means a procure­
ment process under which FNS or the 
State agency selects a single source 
(such as a single infant formula manu­
facturer offering the lowest price), as 
determined by the suhmis:c;ion of sealed 
bids, for a product for which bids are 
sought for use in the Program. 

Compliance buy means a covert, on­
site investigation in which a represent­
ative of the Program poses as a partici­
pant, parent or caretaker of an infant 
or child participant, or proxy, trans­
acts one or more food Instruments or 
cash-value vouchers, and does not re­
veal during the visi~ that he or she is a 
program representative. 

Contract brand infant formula means 
all infant formulas (except exempt in­
fant formulas) produced by the manu­
facturer awarded the infant formula 
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cost containment contract. If under a 
single solicitation the manufacturer 
subcontracts for soy-based infant for­
mula, Lhen all soy-based infant for­
mulas covered by the subcontract are 
also considered contract brand infant 
formulas (see §246.16a(c)(l)(i)). If a 
State agency elects to solicit separate 
bids for milk-based and soy-based in­
fant formulas, all infant formula,s 
issued under each contract are consid­
ered the contract brand infant formula 
(see §246.16a(c)(l)(ii)). For example, all 
of the milk-based infant formulas 
issued by a St,a,te agency that are pro­
duced by the manufacturer that was 
awarded the milk-based eontract are 
considered contract brand Infant for­
mulas. Similarly, all of the soy-based 
infant formulas issued by a State agen­
cy that are produced by the manufac­
Lurer t,hat was awarded t,he soy-based 
con tract are also considered to be con­
tract brand infant formulas. Contract 
brand infanL formulas also include all 
infant formulas (except exempt infant, 
formulas) introduced after the contracL 
Is a warded. 

Cost containment measure means a 
competit,ive bidding, rebate, direct dis­
tribution, or home delivery system im­
plemented by a SLate agency as de­
scribed in iLs approved State Plan of 
operation and administration. 

CSFP means the CommodiLy Supple­
mental Food Program administered by 
the Department. authorized by section 
5 of the Agriculture and Consumer Pro­
tection Act of 1973, as amended, and 
governed by part 247 of this title. 

Days means calendar days. 
Department means the U.S. Dep2.rL­

ment of Agriculture. 
Discount means, with respect to a 

State agency that provides Program 
foods to participants wit.hout the use of 
retail grocery stores (such as a State 
agency that provides for the home de­
li very or direct distribution of supple­
mental food), the amount of the price 
reduction or other price concession 
provided to any State agency by the 
manufacturer or supplier of the par­
ticular food product as the result of the 
purchase of Program food by each such 
Sta.te agency, or its representative, 
from the manufacturer or supplier. 

Disqualification means the act of end­
ing the Program participation of a par-
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ticipant, authorized food vendor, or au­
thorized State or local agency, whether 
as a punitive sanction or for aclminls­
tra ti ve reasons. 

Documentation means the presen­
tation of writ,ten documents which sub­
stantiate statements made by an appli­
cant or participant or a. person apply­
ing on behalf of an applicant. 

Drug means: 
(a) A beverage containing alcohol; 
(b) A cont.rolled substance (having 

the meaning given it in ioection 102(6) of 
the Controlled Substance Act (21 U.S.C. 
802(6)); or 

(e) A controlled substance ana.logue 
(having the meaning given it in section 
102\32) of the Controlled Substance Act 
(21 u.s.c. 802(32)), 

Dual participation means simulta­
neous participation in the Program In 
one or more than one WIC clinic, or 
part,icipat,ion in the Program and in 
the CSFP during the same period of 
time. 

EBT Capable means the WIC vendor 
demonstrates their cash register sys­
tem or payment device can accurately 
and securely obtain WlC food balances 
assocbled with an EBT card, maintain 
the necessary files such as the author­
ized product list. hot card file and 
claim file and successfully complete 
WIC EBT purchases. 

Electronic Benefit Transfer (EBT) 
means a method that permits elec­
tronic access to WIC food benefits 
using a card or other access device ap­
proved by the Secretal'y, 

Eleclronic signature means an elec­
tronic sound, symbol, or process, at­
tached to or associated with an appli­
cation or other record and executed 
and or adopted by a person with the in­
tent to sign the record. 

Employee fraud and abuse means the 
intentional conduct, of a State, local 
agency or clinic employee which vio­
lates program regulations, policies, or 
procedures, including, but not limited 
to, misappropriating or altering food 
instruments or cash-value vouchers, 
entering- false or misleading- informa­
tion in cage recol'ds, or creating case 
records for fictit,lous participantR. 

Exempt infant formula means an in­
fant formula that. meets the require­
ments for an exempt infant formula 
under section 412(h) of the Federal 
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Food, Drug, and Cosmetic Act (21 
U.S.C. 350a(h)) and the regulat.ions at 
21 CFR parts 106 and 107. 

Family means a group of relalcd or 
nonrelated individuals who are living 
together as one economic unit, except 
that residents of a homeless facility or 
an institution shall not all be consid­
ered as members of a single family. 

Farme1· means an individual author• 
ized by Lhe State agency to sell eligil.Jle 
fruits and vegetables to participants at 
a farmers' market or roadside stands. 
Individuals who exclusively sell 
produce grown by someone else, such 
as wholesale distributors, cannot be 
au Lhorized. 

Farmers' market means an association 
of local farmers who assemble at a de­
fined location for the purpose of selling 
their produce directly to consumers. 

Fiscal year meanR the period of 12 cal· 
endar months beginning October 1 of 
any calendar year and ending Sep­
tember 30 of the following calenrfar 
year. 

FNS mean8 the Food and Nutrition 
Service of the U.S. Department of Agri­
culture. 

Food costs means the costs of supple•• 
menLal foods, determined in accord­
ance with §246.14(b). 

Food delivery system mean,; the meth­
od used by State and local agencies to 
provide supplemental feeds to partici­
pants. 

Fooll instrument means a voucher, 
check, electronic benefits transfer ca.rd 
(EBT), coupon or other document 
which is used by a participant to ob­
tain supplemental foods. 

Food sales means sales of all SNAP el­
igible foods intended for home prepara­
tion and consumption, including meat, 
fish, and poultry; bread and cereal 
product,s; dairy products; fruits and 
vegetables. J<'ood items such as co.:1-
diment,s and spices, coffee, tea, eocoa, 
and carbonated and noncarbonated 
drinks may be included in food sales 
when offered for sale along with foods 
in the categories identified above. Food 
sales do not include sales of any items 
that cannot be purchased with SNAP 
benefits, such as hot foods or food that 
will be ea.Len in the Btore. 

Full nutrition benefit means the min­
imum a.mount of reconstituted fluid 
ounces of liquid concentrate infant for-
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mula as specified in Table 1 of 
§246.l0(cJ(9) for each food packa.ge cat­
egory and infant feerting variation 
(e.g., Food Package IA fully formula 
fed, IA-FF'). 

Health services me,ins ongoing, rou­
tine pediatric and obstetric care (such 
as infant and child care and prenatal 
and postpartum examinations) or refer­
ral for treatment. 

High-risk vendor means a vendor iden­
tified as having a high probability of 
committing a vendor vio!P.tion through 
application of the criteria established 
in §246.120)(3) and any additional cri­
teria established by the State agency. 

Home food delivery contractor means a 
sole proprietorship, partnership, coop 
erative association, corporation, or 
other business entit,y that contracts 
with a State agency to deliver author­
ized supplement.al foods to the resi­
dences of partic.ipants under a home 
food delivery system. 

Homeless facility means the following 
types of facilities which provide meal 
service. A supervised publicly or pri. 
vately operated shelter (including a 
welfare hotel or congregate she! ter) de­
signed to provide temporary living ac­
commodations; a facility that provides 
a Lemporary residence for individuals 
intended to be institutionalized; or a 
public or private place not designed 
for, or normally used as, a regular 
sleeping a.ccornmoclation for hum2.n 
beings. 

llome/pss individual means a woman. 
infant or child: 

(a) Who lacks a fixed and regular 
nighttime residence·, or 

(bl Whose primary nighttime resi­
dence is: 

(1) A supervised puhllcly or privately 
operated shelter (including a welfare 
hotel, a congregate shelter, or a shelter 
for victims of domestic violence) deR­
ig·na.ted to provide temporary living ac­
commodation; 

(2) An institution that provides a 
temporary residence for individuals in­
tended to be institutionalized; 

(3) A temporary accommodation of 
not more than 365 days in the residence 
of another individual; or 

(4) A public or private place not de­
signed for, or ordinarily used as, a reg­
ular sleeping accommodation for 
human beings. 
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IHS means the Indian Health Service 
of the U.S. Department of Health and 
Human Services. 

Individual with disabilities means a 
handicapped person as defined in 7 C.B'R 
15b.3. 

Infant formula means a food that 
meets the definition of an infant for­
mula in section 201(z) of the Federal 
Food, Drug, and Cosmetic Act, (21 
U.S.C. 32l(z)) and that meeLs the re­
quirements for an infant formula under 
section 412 of the Federal Food, Drug, 
and Cosmetic Act (21 U.S.C. 350a) and 
the regulations at 21 CFR parts 106 and 
107. 

Institution means any nJ3idential ac­
commodation which provides meal 
service, except private residences and 
homeless facilities. 

Infants means persons under one year 
of age.. 

Inventory audit means the examina­
tion of food invoices or other proofs of 
purchase Lo determine whether a ven­
dor has purch2,sed sufficient quantities 
of supplemental foods to provide par­
ticipants the quantities specified on 
food instruments redeemed by the ven­
dor during a given period of time. 

Local a_qency means: (a) A public or 
private, nonprofit health or human 
service agency which provides health 
services, either directly or through 
contract, in accordance with §246.5; (b) 
an IHS service unit; (e) an Indian tribe, 
band or group recognized by the De­
partment of the Interior which oper­
ates a health clinic or ls provided 
health services by an IlIS service unit; 
or (d) an lntertribal council or group 
that is an authori¼ed representative of 
Indian tribes, bands or groups recog­
nized by the Department of the Inte­
rior, which operates a health clinic or 
is provided heal th services by an IRS 
service unit. 

Members of populations means persons 
with a common special need who do not 
necessarily reside in a specific g·eo­
graprJc area, such as off-reservation 
Indians or migrant farmworkers and 
their families. 

Migrant famiworker means an indi­
vidual whose principal employment is 
in agriculture on a seasonal basis, who 
has been so employed within the last 24 
months, and who establishes, for the 
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purpose;; of such employment, a tem­
porary ltbode. 

,Hulti-Jimct.ion equipment means 
Point-of-Sale equipment obtained by a 
WIC vendor through commercial sup­
pliers, which is capable of supporting 
WIC EBT and other payment tender 
types. 

Net price means the difference be­
tween a.n infant formula manufactur­
er's lowest national wholesale price per 
unit for a full truckload of infant for­
mula and the rebate level or the dis­
count offered or provided by the manu­
facturer under an infant formula cost 
containment contract. 

Non-contract brand infant formula 
mea.ns all infant formula, including ex­
empt infant formula, that is not cov­
ered by an Infant formula cost contain­
ment contract awarded by that State 
agency. 

Nonprofit agency means a private 
agency which ls exempt from income 
tax under t,he Internal Revenue Code of 
1954, as amended. 

Nutrilion education means individual 
and group sessions anrl the provision of 
materials that are designed Lo improve 
health st,atus and achieve positive 
change in dietary actd physical activity 
Iiabit.s, and that emphasize the rela­
tionship between nutrition, physical 
activity, and hea.lth, all in keeping 
with the personal and cultural pref­
erences of the individual. 

Nutrition Services and Administration 
(NSA) Costs means those direct and in­
direct costs, exclusive of food costs, as 
defined in §246.14(0), which State and 
local agencies determine to be nec­
essary to support Program operations. 
Costs include, but are not limited to, 
t.he costs of Program admlnlst;ration, 
start-up, monitoring. aud!t;ing, the de­
velopment of and accountabllity for 
food delivery systems, nutrition edu­
cation and breastfeeding promotion 
and support, outreach, certification. 
and developing and printing food in­
struments and cash-value vouchers. 

Nutritional risk means: (a) Detri­
mental or abnorrrrnl nutritional condi­
tions detecta!J!e by biochemical or an­
thropometric measurements: (b) Other 
documented nutritionally related med­
ical conditions; (c) Dietary deficiencies 
that impair or endanger health; (d) 

358 



Food and Nutrition Service, USDA 

Conditions that directly affect the nu­
tritional health of a person, including 
alcoholism or drug abuse; or (e) Condi­
tions that predispose persons to inad­
equate nutritional patterns or nutri­
tionally related medical conditions, in­
cluding, but not limited to, homeless­
ness and mlgrancy. 

OIG means :.he Department's Office 
of the Inspector General. 

Other harmful substances means other 
substances such as tobacco, prescrip­
tion drugs and over-t,he-counter medi­
cations that can be harmful to the 
he»Jth of the \VJC population, espe­
cially the pregnant woman and her 
fetus. 

Partially-redeemed food instrument 
means a paper food instrument which 
is redeemed for Jess than all of the sup­
plemental foods authorized for thal, 
food instrument. 

Participant violation means any delib 
erate action of a participant, pi,rent or 
caretaker of an infant or child partici-­
pant, or proxy that violates }'ederal or 
State statutes, reg·ulations, policies, or 
procedures governing the Program. 
Participant violations include, but are 
not limited to, deliberately making· 
false or misleading· statements or de­
liberately misrepresenting, concealing, 
or wit,hholding facts, to obtain bene­
fits; selling or offering to sell WIC ben­
efits, including cash-value vouchers, 
food instruments, :I<JH'l' cards, or sup­
plemental foods in person, in prinL, or 
online; exchanging or attempting to 
exchange WIC benefits, including cash­
value vouchers, food instruments, F:BT 
cards, or supplemental foods for cash, 
credit, services, non-food items, or un­
authorized food items, including sup­
plemental foods in excess of those list­
ed on the participant's food instru­
ment; threatening to harm or phys., 
ically harming clinic, farmer, or ven­
dor staff; and dual participation. 

Participants means pregnant women, 
breastfeeding women, postpartum 
women, infants and children who are 
receiving supplemental foods or food 
instruments or cash-value vouchers 
under the Program. and the breastfed 
infants of participant breastfeeding 
women. 

Participation means the sum of: 

§246.2 

(1) The number of persons who re­
ceived supplemental foods or food in­
struments during the reporting period; 

(2J The number of infants who did not 
receive supplemental foods or food in­
struments but whose breastfeeding 
mother received supplemental foods or 
food instruments during t,he report pe­
riod; and 

(3) The number of breastfeeding 
women who did not receive supple­
mental foods or food instruments but 
whose infant received supplemental 
foods or food instruments during the 
report period. 

Poslparl.um women means women up 
to six months after termination of 
pregnancy. 

Poverty income guidelines means the 
poverty income guidelines prescribed 
by the Department of Health and 
Human Services. These guidelines are 
adjusted annually by the Department­
of Heall,h and Human Services, wit,h 
each annual adjustment effective July 
1 of each year. The poverty income 
guidelines prescribed by the Depart­
ment of Health and Human Services 
shall be used for all States, as defined 
in this section, except for Alaska and 
Hawaii. Separate poverty income 
guidelines are prescribed for Alaska 
and Hawaii. 

Pregnant wom.en means women deter­
mined to have one or more embryos or 
fetuses in utero. 

Price adjustment means an adjustment 
made by the State agency, in accord­
ance with t;he vendor agreement, to the 
purchase price on a food instrument 
after it has been submitted by a vendor 
for redemption to ensure that t,he pay­
ment to the vendor for the food instru­
ment complies with the SLate agency's 
price limitations. 

Primary contract infant formula means 
the specific infant formula for which 
manufacturers submit a bid to a State 
agency in response to a rebate solicita­
tion and for which a contract is award­
ed by the State agency as a result of 
that bid. 

Program means the Special Supple­
mental Nutrition ProgTam for Women, 
Infants and Children (WIC) authorized 
by section 17 of the Child Nutrition Act 
of 1966, as amended. 

Prory means any person designated 
by a woman participant, or by a parent 
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or caretaker of an infant or child pEsr­
tlclpant, to obtain and transact food 
instruments or cash-value vouchers or 
to obLain supplemental foods on behalf 
of a participant. The proxy must be 
designated co:isistent with the State 
agency's procedures established pursu­
ant to §246.12(r)(l). Parents or care-­
takers applying on behalf of child and 
infant participants are not proxies. 

Rebate means the amount of money 
refunded under cost containment pro-­
ccdures to any State a,gency from the 
manufacturer of the part;icular food 
product, as the result, of t,he purchase of 
the supplemental food with a voucher 
or oLher purchase instrument by a par­
ticipant in each State agency's pro­
gram. Such rebates shall be payments 
made subsequent to the exchange of a 
food instrument for food. 

Remote Indian or Native village means 
an Indian or Native village that is lo­
cated in a rural area, has "- population 
of less than 5.000 inhabitants, and !;; 
not accessible year-round by means of 
a public road (as defined in 23 U.S.C. 
101). 

Routine monitoring meac1s overt, on­
site monitoring during which program 
representatives ident.ify themselves to 
vendor personnel. 

Secretary means the Secretary of Ag­
riculture. 

SPPD means the Supplemental Food 
Programs Division of the l<'ood and Nu­
trition Service of the U.S. Department 
of Agriculture. 

Sign or signature metins a handwritten 
signature on paper or an electronic sig­
nature. If the 8tate agency chooses to 
use electronic signatures, the SLale 
agency must ensure the reliability and 
integrity of the technology used and 
the security and confidentiality of 
electronic signatures collected in ac­
cordance with sound management prac­
tices, and applicable Federal law and 
policy, and the confidentiality require­
ments in §246.26. 

Single-function equipment means 
Point-of-Sale equipment, such as 
barcode scanners, card readers, PIN 
pads and prin:;ers, provided to an au­
thorized WIC vendor solely for u,se with 
the WIC Program. 

State means any of the fifty States, 
the District of Columbia, the Common­
weal th of Puerto Rico, the Virgin Is-
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lands, Guam, American Samoa, or the 
Commonwealth of the Nort.hen1 Mar­
iana lslr,nds. 

State agenC'/J means the heal th depart­
ment or comparable agency of each 
State; an Indian tribe, band or group 
recognized by the Department of the 
Interior; an intertrtbal council or 
group which is an authorized represent­
ative of Indian tribes, bands or g-roups 
recognized by the Department of the 
Interior and which has an ongoing rela­
tionship wit;h such tribes, bands or 
groups for other purposes ancl has con­
tracted with them to administer the 
Program; or the appropriate area office 
of the IHS. 

State alliance means two or more 
State agencies that join together for 
the purpose of procuring infant for­
mulr. under the Program by soliciting 
competitive bids for infant formula. 

Stat<? Plan mea,rn a. plan of Program 
operation and administratio,1 that de­
scribes the manner in which the State 
agency intends to implement and oper­
ate all aspects of Program administra­
tion within its jurisdiction in accord­
ance with §246.4. 

Slalewide 8BT means the State agen­
cy has converted all WIC clinics to an 
EBT dellvery method and all author­
ized vendors are capable of transacting 
EB'I' purchttseR. 

Supplemental foods means those foods 
containing nutrients determined by nu­
tritional resetirch to be bwking in the 
diets of pregnant, breastfeeding and 
postpartum women, infants, and chil­
dren, and foods that promote the 
health of the population served by the 
WlC Program as indicated by relevant 
nutrition science, public health con­
cerns, and cultural eating patterns, as 
prescribed by the Secretary in §246.10. 

Supplemenlal Nutrition Assistance Pro­
gram (SNAP), formerly known as the 
Food Stamp Program, is the program 
authorized by the l.<'ood and Nutrition 
Act of 2008 (7 U.S.C. 2011, et. seq.), in 
which eligible households receive bene­
fits that can be used to purchase food 
items from authorized retail stores and 
farmers' markets. 

USDA implementing regulations in­
clude the following: 2 CFH part 400, 
Uniform Administrative Requirements, 
Cost Principles, and Audit Require­
ments for l'ederal Awards; 2 CFR part 

360 



Food and Nutrition Service, USDA 

415, General Program Admini11trative 
Regulations; 2 CFR part 416, General 
Program Administrative Regulations 
for Grant.s ancl Cooperative Agreements 
to State and Local Governments; and 2 
CFR part 418, New Restrictions on Lob­
bying·. 

Vendor means a sole proprietorship, 
partnership, cooperative association, 
corporation, or other business entity 
operating one or more stores author­
ized by the State agency to provide au­
thorized supplemental foods to partici­
pants under a retail food delivery sys­
tem. Each store operated by a b1rniness 
entity constitutes a separate vendor 
and must be authorized separately 
from other s:,ores operated by the busi­
ness entity. Each store must have a 
single, fixed location, except when the 
authorization of mobile s~ores is nec­
essary to meet the special needs de­
scribed in the Stale agency's State 
Plan in accordance with 
§ 246.4(a)(14)(xiv). 

Vendor authorization means the proc­
ess by which the State agency assesses, 
selects, and enters Into agreement,s 
with stores that apply or subsequently 
reapply to be authorized a.s vendors. 

Vendor limiting criteria means criteria 
established by the State agency to de­
termine the maximum number and dis­
tribution of vendors it authorizes pur­
suant to§ 216.12(g)(2). 

Vendor overcharge means inten­
tionally or unintentionally charging 
the State agency more for authorized 
supplemental foods than is permitted 
under the vendor agreement. It Is not a 
vendor overcharge when a vendor sub­
mi ts a food instrument for redemption 
and the State agency makes a price ad­
justment to the food instrument. 

Vendor peer group system means a 
classification of authorized vendors 
into groups based on common charac­
teristics or criteria that affect food 
prices, for the purpose of ~.pplying ap­
propriate competitive price criteria to 
vendors at authorization and limiting 
payments for food to competitive lev­
els. 

Vendor selection criteria means the cri­
teria established by the State agency 
to select individual vendors for author­
ization consistent with the require­
ments in §246.12(g)(3) and (g)(1). 

§246.3 

Vendor violation means any inten­
tional or unintentional action of a ven­
rlor's current owners, officern, man­
agers, agents, or employees (with or 
without the knowledge of manage­
ment) t,ht,t violates the vendor agree­
ment or Federal or State statutes, reg­
ulations, policies, or procedures gov­
erning the Program. 

WIC means the Special Supplemental 
Nutrition Program for Women, Infants 
and Children authorized by section 17 
of the Child Nutrition Act of 1966, 42 
U.S.C. 1786. 

W IC-eligible n utritionals for partici­
pants wilh qualifying conditions (here­
after referred to as "WIC-eligible 
nutritionals) means certain enteral 
products Lhal, are specifically formu•­
lated to provide nutritional support for 
individuals with a qualifying condi­
tion, when the use of conventional 
foods i$ precluded, restricted, or inad­
equate. Such WIG-eligible nutritionals 
must serve the purpose of a food, me.al 
or diet (mRy be nutritionally complete 
or incomplete) and provide a source of 
calories and one or more nutrients; be 
designed for enteral digestion via an 
oral or tube feeding; and may not be a 
conventional food, drug, flavoring, or 
enzyme. \VIC-eligible nutritionals in­
clude many, but not all, products that 
meet the definition of medical food in 
Section 5(b)(3) of the Orphan Drug Act 
(21 U.S.C. 360ee(ll)(3)). 

[50 FR 6121, Feb. 13, 1985; 50 FR 8098, Feb. 28, 
1985] 

EDITORIAL NOTl'l: For FEDERAL REGISTl']R ci­
tations affecting § 246.2, see tho List of CFR 
Sections Affected, which appears in the 
1';inding Aids section of the printed volume 
and at www.govinfo.gov, 

§ 246.3 Administration. 

(a) Delegation to FNS. Within the De­
partment., FNS shall act on behalf of 
the Department in the administration 
of t,he Program. Within FNS, SFPD 
and the Regional Offices are respon­
sible for Program administration. FNS 
shRll provide assistance to State and 
local agencies and evaluate all levels of 
Program operations to ensure that the 
goa]R of the Program are achieved in 
the most cfftlctivc and efficient manner 
possible. 
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(b) Delegation to the Stale agency. The 
State agency is responsible for the ef­
fect,ive and efficient administration of 
the Program in accordance with the re­
quirements of this part; the Depart­
menL's regulations governing non­
discrimination (7 CFR parts 15, 15a, and 
15b); governing adminis~ration of 
grants (2 CFR part 200, subparts A 
through F and USDA implementbg 
regulations 2 CFR part 400 and part 
415); governing non-procurement debar-­
mentisuspension (2 CFR part 180, 0MB 
Guidelines to Agencies on Government­
wide Debarment and Suspension and 
USDA implementing regulations 2 CFR 
part 417); governing restrictions on lob­
bying (2 CFR part 200, subpart E and 
USDA implementing regulat.ions 2 CFR 
part 400, part 415, and part 418); r.nd 
governing· the drug-free workplace re­
quirements (2 CFH part 182, Govern­
ment-wide Requirements for Drug-Free 
Workplace); FNS guldellnes; and, in­
structions issued under the FNS Direc­
tives Management System. The State 
agency shall provide guidance to local 
ag·encies on all aspects of Program op-­
era.tions. 

(c) Agreement and State Plan. (1) Each 
State agency desiring to administer 
the Program shall annually submit a 
State Plan and enter into a written 
agreement with the Department for ad­
ministration of the Program in the ju­
risdiction of tr.e State ag·ency in ac­
cordance with the provisions of this 
part. 

(2) The written agreement shall in­
clude a certification regarding lob­
bying and, if applicable, a disclosure of 
lobbying activities, as required by 2 
CFR part 200, subpart E and USDA im-­
plernenting regulations 2 CFR part 400, 
pr.rt 415, and part 418. 

(3) The written agreement must in­
clude a statement that supports full 
use of Federal funds provided to State 
agencies for the administration of the 
WlC Program, and excludes such funds 
from State budget restrictions or limi­
tations including hiring freezes, work 
furloughs, and travel restrictions. 

(d) State agency eligibility. A State 
agency shall be ineligible to partici­
pate In the \VIC Program if State or 
local sales tax is collected on WIC food 
purchases in the area In which it ad­
ministers the program. except t.hat,, if 
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sales tax is collected on \VIC food pur­
chases by sovereign Indian entities 
which are not State agencies, the State 
agency shall remain eligible if any ven­
dors collecting such tax are disquali­
fied. 

(e) State staffing standards. Each 
State agency shall ensure that suffi­
cient staff is available to administer an 
efficient and effective Program includ­
ing, but not limited to, the functions of 
nutrition education, breastfeeding pro­
motion and support, certification, food 
delivery, fiscal reporting, monitoring, 
and training. Based on the June par­
ticipation of the previous fiscal year, 
each St.ate agency, as a minimum, 
shall employ t.he following staff: 

(1) A full-time or equivalent adminis­
trator when the monthly participation 
level exceeds 1,500, or a half-time or 
equivalent administrator when the 
monthly participation exceeds 500. 

(2_) At least one full-Lime or equiva­
lent Prog-ram specialist, for ea.ch 10,000 
participants above 1,500, but the State 
agency need not- employ more than 
eighL Program specialists unless the 
State agency considers it necessary. 
Program specialists should be utilized 
for providing fi$cal management and 
technical assistance, monitoring ven­
dors, reviewing local agencies, train­
ing, and nutrltlornil services, or other 
Prog-ram duties as assigned by the 
State agency. 

(3) For nutrition-related services, one 
full-time or equivalent nutritionist 
when the monthly part;lclpation is 
above 1.500, or a half-time or equiva­
lent nutritionist when the monthly 
participation exceeds 500. The nutri­
LionisL sha.11 be named State WIG Nu­
t.rition Coordinator and shall meet 
State personnel standards and quali­
fications in paragraphs (e)/3) (i), (ii). 
(iii), /iv), or (v) of this section and have 
the qu,difications in paragraph 
(e)(3J(vi) of this section. Upon request, 
an exception to Lhese qualifications 
may be granted by FNS. The State WIC 
Nutrition Coordinator shall-

(i) Hold a Master's degree with em­
phasis in food and nutrition, commu­
nity nutrition, public healt;h nutrition, 
nutrition education, human nutrition, 
nutrition science or equivalent and 
have at least two years responsible ex­
perience as a nut.ritionist in education, 
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social service, maternal and child 
health, public health, nutrition, or di­
etetics; or 

(ii) Be registered or elig·i ble for reg­
istration with the American Dietetic 
Association and have at least two 
years experience; or 

(iii) Have at least a Bachelor of 
Science or Bachelor of Arts degree, 
from an accredited four-year institu­
tion, with emphasis in food and nutri­
tion, community nutrition, public 
health nutrition. nutrition education, 
human nutrition, nutrition science or 
equivalent and have at least three 
years of responsible experience as a nu­
tritionist in education, social service, 
mat,ernal and child health, public 
health nutrition, or dietetics; or 

(iv) Be qualified as a Senior Public 
He?,lth Nutritionist under the Depart­
ment of Health and Human Services 
guidelines; or 

(v) Meet the IHS standards for a Pub 
lie Health Nutritionist; and 

(vi) Have at least one of the fol­
lowing: Progra:n development skills, 
education background and experience 
in the development of educational itnd 
training resource materials, commu­
nity action experience, counseling 
skills or experience in participa,nt ad­
vocacy. 

(4) A designated breastfeeding pro­
motion coordinator, to coordinate 
breast;feeding promotion efforts identi­
fied in the St2,te phm in accordance 
with the requirement of §246,4(a)(9) of 
this parL The person to whom the 
State agency assigns this responsi­
bility may perform other duties as 
well, 

(5) A staff person designated for food 
delivery system management. 'l'he per­
son to whom the Stat,e agency assigns 
this responsibility may perform other 
duties as well. 

/6) The State agency shall enforce 
hiring practices which comply with the 
nondiscrimination criteria set forth in 
§246.8. The hiring of minority staff is 
encouraged. 

(f) Delegation to local agency. The 
local agency shall provide Program 
benefits to participants in the most ef­
fective and efficient manner, and shall 
comply with this part, the Depart­
ment's regulations governing non­
discrimination (7 CB'R parts 15, 15a, 
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15b), the regulations governing the ad­
ministration of grants (2 CFR part 200, 
subpart A-B' and USDA implementing 
regulations 2 CFR part 400 and part 
415), Office of Management. and Budget 
Circular A-130, and State agency and 
FNS g·uidelines and instructions. 

[50 FR 6121, Feb. 13, 1985; 50 FR 8098, Feb. 28, 
1985, as amended at 52 FR 21236, ,rune 4, 1987; 
59 FR 11199, Mar. II, 1991; 65 FR 83277, Dec. 29, 
2000; 71 FR 56728, Sept. 27, 2006; 76 FR 37983, 
June 29, 2011; 76 FR 59888, Sept. 28, 2011; 81 FR 
10119, Mar. 1, 2016; Bl FR 66494, 66195, Sept. 28, 
2016] 

Subpart B-State and Local 
Agency Eligibility 

§ 246.4 State plan. 

(a) l?equ.ircments. By August 15 of each 
year, each State agency shall submit 
to FNS for approval a State Plan for 
the followim, fiscal year as a pre­
requisite to receiving· funds under this 
section. The State agency may submit 
the State Plan in the format provided 
by FNS guidance. Alternatively, the 
State agency may submit, the Plan in 
combination with other federally re­
quired planning documents or develop 
its own format, provided that the infor­
mation rPquired below is included. FNS 
requests advance notification that a 
State agency intends to use an alter­
native format. The State Plan shall be 
signed by the State designa,ted official 
responsible for ensuring that the Pro­
gram is operated in accordance with 
the State Plan. FNS will provide writ­
ten approval or denial of a completed 
State Plan or amendment within 30 
days or receipt. Within 15 days after 
FNS receives an incomplete Plan, FNS 
will notify the State agency that addi­
tional information is needed to com­
plete the Plan. Any disapproval will be 
accompanied by a statement, of the rea­
son;; for the disapproval. After receiv­
ing approval of the State Plan, each 
State agency shall only submit to FNS 
for approval substantive changes in t,he 
State Plan. A complete and approved 
Plan shall include: 

(1) An outline of the State agency's 
goals and objectives for improving Pro­
gram operations. to include EBT and/or 
EBT i:nplement.ation. 
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(2) A budget for nutrition services 
and administration funds, and an esti­
mate of food expenditures. 

(3) An estimate of Statewide partici­
pation for the coming fiscal year by 
category of women, infants and chil­
dren. 

(4) 'l'he State agency staffing pattern. 
(5) An Affirmative Action Plan which 

include&-
(!) A list of all areas a.ncl special pop­

ulations, in priority order based on rel­
ative need, within the jurisdiction of 
the State agency, the St2ate agency's 
plans to initiate or expand operations 
under the Program in areas most in 
need of supplemental foods, including 
plans to inform nonparticipating local 
agencies of the availability and bene­
fits of the Program and the availability 
of technical assistance in imple­
menting the Program, and a descrip­
tion of how the State agency will take 
all reasonable actions to identify po­
tential local agencies and encourag·e 
agencies to implement or expand oper­
ations under the Program within the 
following year in the neediest ont'>-third 
of all areas unserved or partially 
served; 

(ii) An estinrn,te of the number of po­
tentia.lly eligible persons in p,ach area 
and a list of the areas in the Affirma­
tive Action Plan which are currently 
operating the Program and their cur­
rent participation, which participant 
priority levels as specified in §246.7 are 
being reached in each of these areas, 
and which areas in the Affirmative Ac-­
tion Plan are currently opemting 
CSF'P and their current participation; 
2.nd 

(iii) A list of the names and addresses 
of all local agencies. 

(6) Plans to provide program benefits 
to eligible migrant farmworkers and 
their families, to Indians. and to home-­
less imllvlduals. 

(7) The State agency's plans, to be 
conducted in cooperation with local 
agencies, for informing· eligible persons 
of the availability of Program benefits, 
including the eligibility criteria for 
participation, the location of local 
agencies operating the Program, and 
the institutional conditions of 
§246.7(n)(l)(iJ of this part, with empha­
sis on reaching and enrolling eligible 
women in the early months of preg-

7 CFR Ch. II (1-1-20 Edition) 

nancy and migrants. Suell information 
shall be publicly announced by the 
State agency and by local agencies at 
least annually. Such inform<ttion shall 
also be distributed to offices and orga­
nizations that deal with significant 
numlrnrs of potentially eligible per­
sons, including health and medical or­
ganizations, hospiLals and clinics, wel­
fare and unemployment offices, social 
service 2.gencles, farmworker organir.a­
tlons, Indian tribal organizations, or­
ganizations and agencies serving home­
less individuals, and rE>ligious and com­
munity organizations in low--income 
areas. 

(8) A description of how the State 
agency plans to coordinate program op­
erations wlt,h other services or pro­
grams that may benefit, participants 
in, or applicants for, the program. 

(9) 'The State agency's nutrition edu­
cation goals and action plans to in-­
elude: 

(i) A description of the methods that 
will be used to provide drug and other 
harmful substance abuse information, 
to promote and support breastfeeding, 
and to meet the special nutrition edu­
cation needs of migrant farmworkers 
and their families, Indians, and home­
less persons. 

(ii) State agencies have the option to 
provide nutrition education m2.terials 
to institutions participating in the 
CACFP at no cost;, as long as a v.--ritten 
agreement for sharing such nmterials 
is in place between tho relevant WIC 
and CACI<'P entit,ies. State agencies 
may initiate a sharing agreement with 
their State-level CACFP counterparts 
that would apply statewide. or may au­
thorize their local agencies or clinics 
to initiate a sharing agreement at the 
local level with t,heir local level 
CACFP counterparts. 

(10) For lndian State or local agen­
cies that wish to apply for the alter­
nate income determination procedure 
in accordance with §246.7(d)(2)(vii), 
documentation that the majority of In­
dian household members have incomes 
below eligibility criteria. 

(11) A copy of the procedure manual 
developed by the State agency for guid­
ance to local agencies in operating the 
Program. 'l'he manual shall lnclude-

(i) Certification procedures, includ­
ing: 
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(A) A list of the specific nutritional 
risk criteria by priority level which ex­
plains how a person's nutrit,ional risk 
is determined; 

(B) Hematological data requirements 
including timeframes for the collection 
of such data; 

(0) The procedure" for requiring 
proof of pregnancy, consistent with 
§246.7(c)(2)(ii), if Lhe St2.te agency 
chooses to require such proof; 

(D) The State agency's income guide­
lines for Program eligibility; 

(rJ) AdjusLmenLs to the participa.nt 
priority syRtem (see §246.7(e)(4)) to ac­
commodate hig-Ji.rbk posLpart;um 
women or the addition of Priority VII; 
and, 

(F) Alternate language for the 8tate­
ment of right,;; and responsibilities 
which is provided to applicants, par­
ents, or caretakers when applying for 
benefits as outlined in § 246. 7(i)(10) and 
(j)/2)(i) through (j)(2)(iii). This alter­
nate languago must be approved by 
FNS before it can be used in the re­
quired statement. 

(ii) Methods for providing nut.rition 
education, including breastfeeding pro­
motion and support, to parLicipants. 
Nutrition educaUon will include infor­
mation on drug abuse and other harm­
ful substances. Participants will in­
clude homeless individuals. 

(Iii) Instructions concerning all food 
delivery operations performed at t;he 
local level, including Lhe list of accepL­
able foods and their maximum rnont;hly 
quantities as required by 
§ 2·16.10(b)(2)(i). 

(iv) Inst,ructions for providing 2,1! 
records and reports which Lhe State 
agency requires local agencies to main~ 
tain and submit; and 

(v) Instructiom; on coordinating oper­
ations under the program with drug 
and other harmful subs~ance abuse 
counseling and treat.men t services. 

(12) A descrip~ion of the State agen­
cy's financial management system. 

(13) A description of how the State 
agency will distribute nutrition serv­
ices and administration funds, includ­
ing start-up funds, to local agencies op­
erating under the Program. 

(14) A description of the food delivery 
system as It operates at the State 
agency liwel. including-
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(i) Type of system. All food delivery 
systems in use within the State agen­
cy's jurisdiction; 

(ii) Vendor limiting and selection cri­
teria. Vendor limiting criLeria, if used 
by the Sta.Le agency, and the vendor se­
lection criteria established by the 
State agency consistent with the re­
quirements in§ 2,J6.12(g)(3) and (g)(4); 

(iii) A sample vendor, farmer and/or 
farmers' market, if applicable, agreement. 
'l'he s:unple Vfmclor agreement must, in­
clude the sanction schedule, the proc-
08s for notification of violations in ac­
corda.nce with § 246.12(1)(3), and the 
SLaLe agency's policies and procedures 
on incentive items in accordance with 
§ 246.12(g)(3)(iv), which may be incor­
porated as attachments or, if the sanc­
tion schedule, the process for notifica­
tion of v!olr,tions, or policies on incen­
tive items are in the State agency's 
regulations, through citations to the 
regulations. State agencies that intend 
to delegate signing of vendor, farmer 
and/or farmers' market, agreements to 
local agencies must describe the State 
agency superv1s10n and instruction 
LhaL will be provided to ensure the uni­
formity and quality of local agency ac­
tivities; 

(iv) Vendor monitoring. The system for 
monlt.oring vendors to ensure compli­
ance and prevent fraud, waste, and pro­
gram noncompliance, and the State 
agency's plans for improvement in Lhe 
corning year in accordance with 
§246.12(j). The State agency mu.;t also 
include the criteria it will use to deter­
mine which vendors will receive rou­
tine monitoring· visits. State ag·encies 
that intend to delegate any aspect of 
vendor monitoring responsibilities to a 
local agency or contractor must de­
scribe the State agency supervision 
and instruction that will be provided to 
ensure the unifor,nity and quality o~ 
vendor monitoring: 

(v) Farmer monitoring. The system for 
monitoring farmers and/or farmers' 
marke:;s within its jurisdiction, if ap­
plicable, for compliance with program 
requirements; 

/vi) Options regarding trafficking con­
victions. Tho option exercised by the 
State agency to sanction vendors pur­
suant to §246.12(1)(1)(i). 
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(vii) Food instruments and cash-value 
vouchers. A facsimile of the food instru­
ment and cash-value voucher, if used, 
and a description of the system the 
State agency will use to account for 
the disposition of food instruments and 
cash value vouchers in accordance with 
§246.12(q); 

(viii) Names of contractors. The names 
of companies, excluding authori?,ed 
vendors, with whom the State agency 
has contracted to participate In the op­
eration of the food delivery system; 

(ix) Nu.trition services ancl administra­
tion funds conversion For State agencies 
applying for authority to convert food 
funds to nutrition services and admin­
ist,rat,ion funds under § 246.16(g), a full 
description of their proposed cost-cut­
ting system or system modification; 

(x) Homeless parlicipants. If the Sttttc 
agency plans to adapt, its food delivery 
system to accommodate the needs of 
homeless individuals, a description of 
such adaptations; 

(xi) Infant.formula cost containment. A 
description of any infant :ormula cost, 
containment system. A State agency 
must submit a State Plan or Plan 
amendment if it is attempting to struc­
ture and justify a system that Is not, a 
single-supplier compeLitive bidding 
system for infant formula in accord­
ance with § 246.16a(d); is requesting a 
WP,iver for an Infant formula cost con­
tainment system under §246.16a(e); or, 
is planning to change or modify its cur­
rent system or implement a system for 
tr.e first time. The amendment must be 
submitted at least 90 days before the 
proposed effect! ve date of the system 
change. 'l'he plan amendment must, in­
clude documentation for requests for 
waivers based on interference with effi­
cient or effective program operations; 
a cost comparison analysis conducted 
under § 246.16a(d)(2); and a description 
of the proposed cost containment sys­
tem. If FNS disputes supporting plan 
amendment documentation, it will 
deem the Plan amendment incomplete 
under this paragraph (a), and will pro­
vide the State agency with a statement 
outlining disputed issues within 15 
days of receipt of the Plan amendment. 
The State agency may not enter into 
any infant formula east containment 
contract until the disputed issues are 
resolved and FNS has given its con-
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sent. If necessciry, FNS may grant a 
postponement of Implementation of an 
infant, formula cost containment sys­
tem under §24!l.16a(f). If at the end of 
the postponement period issues remain 
unresolved the State agency must pro­
ceed with a cost containment syst,em 
judged by FNS to comply with the pro­
visions of this pr.rt. If the State agency 
does not comply, it will be subject to 
the penalties set forth in §246.16a(i); 

(xii) Vendor, farmer and/or farmers' 
market training. The procedures the 
State agency will use to train vendors 
(in accordance with §246.12(i)), farmers 
and/or farmers' markets (in accordance 
wit,h §246.12(v)). S~ate agencies that In­
Lend to delegate any aspect of training 
to a local agency. contractor, vendor or 
farmer representative must describe 
the supervision and instructions that 
will be provided by the State agency to 
ensure the uniformity amt quality of 
vendor, farmer ancJ/or farmers' market 
training; 

(xiii) Food instrument and cash-value 
voucher securily. A description of the 
State agency's system for ensuring 
food instrument and cash-va.lue vouch­
er security in accordance with 
§246.12(p); 

(xiv) Participant access determination 
criteria. A description of the State 
agency's participant access determina­
tion cri:eria consistent with §246.12(1); 
and 

(xv) f.Jobile stores. The special needs 
necessitating the authorization of mo­
bile stores. if the S tal,e agency chooses 
to authorize such stores. 

(xvi) Vendor cost containment. A de­
scription of the State agency's vendor 
peer group isystem, competitive price 
crlteri,'1-, and allowable reimbursement 
levels that demonstrates that the 
State agency is in compliance with the 
cost containment provrn10nis in 
§ 246.12(g)(4); information on non-profit 
above-50-percent vendors that the 
State r,gency has exempted from com­
petitive price criteria and allowable re­
imbursement levels in §246.12(g)(4)(iv); 
a justification and documentation sup­
porting the State agency's request for 
an exemption from the vendor peer 
group requirement in §246.12(g){4), if 
applicable; and, if the State agency au­
thorizes any above-SO-percent vendors, 
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information required by FNS to deter­
mine whether the Sta.te ag·ency's ven­
dor cost containment system meets the 
requirements in §246.12(g)(4)(i). 

(xvii) Other cost containment systems. 
A description of any other food cost 
containment systems (such as Jmce 
and cereal rebates and food item re­
strictions). 

(xviii) List of infant formula whole­
salers, distributors, and retailers. 'I'he 
policies and procedures for compiling 
and distributing to authorized vV1C re­
tail vendors, on an annual or more fre­
quent basis, as required by 
§246.12(g)(ll), a list of infant formula 
wholesalers, distributors, and retailers 
licensed in the State in accordance 
with State law (including regulations), 
and infant formula manufacturers reg­
istered with the Food and Drug Admin­
istrat,ion (FDA) that provide infant for­
mula. 'l'he vendor mo,y provide only the 
authorized infant formula which lhe 
vendor has obto,ined from a source in­
cluded on the list described in 
§246.12(g)(ll) to participants in ex­
change for food instrumen,s specifying 
in:ant formula. 

(xlx) A description of how Lhe State 
agency will replace lost, stolen. or 
damaged EBT cards and transfer the 
associated benefits within seven busi­
ness days. 

(xx) A description of the procedures 
established by the Stat,e agency to pro­
vide customer service during non-busi­
ness hours that enable participants or 
proxies to report a lost, stolen, or dam­
aged card, report other card or benefit 
issues, receive information on the EBT 
food balance and receive the current 
benefit end date. The procedures shall 
address how the St.ate agency will re• 
spend to reports of a lost, stolen. or 
damaged card within one business day 
of the date of report. 

(15) The State agency's procedures 
for accepting and processing vendor o,p­
plications outside of its established 
timeframcs If the State agency deter­
mines there will otherwiise be inad­
equate participant access to the \VIC 
Program. 

(16) The State agency's plans to pre­
vent and identify dual participation in 
accordo,nce with §246.7(1)(1)0) and 
(l)(l)(ii). In States where the Program 
and the CSFP operate In the same 
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area, or where an Indian State agency 
operates a Program in the same area as 
a geographic State a,g·ency, a copy of 
the written agreement between the 
State agencies for the detection and 
prevention of dual participation shall 
be submitted. 

(17) A description of the procedures 
the State will use to comply with the 
civil rights requirements described in 
§246.8, including the processing of dlR­
crimination complaints. 

(18) A copy of the State agency's fair 
hP-aring procedures for parLicipo,nts and 
the administrative appeal procedures 
for local agencies, food vend.ors. farm­
ers and farmers' markets. 

(19) The State agency's plan to en­
sure that participants receive required 
health and nutrition a.ssessments when 
certified for a period of great,er than 
six months. 

(20) The State agency's plfrn 
and enroll migrants, and 
women in t,he early months 
nancy. 

to reach 
eligible 

of preg-

(21) The Slate agency's plan to estab­
lish, to the extent practicable, that 
homeless facilities, and institutions if 
it chooses to make the Program avail­
able to them, meet the conditions es­
tablished in §246. 7(n)(l)(i) of this parl, 
if residents of such accommodations 
are to be eligible to receive WIC Pro­
gram benefits. 

(22) A plan to provide program bene­
fits to unserved infants and children 
under the care of foster parents, pro­
tective services, or child welfare o,u­
thorities, including infants exposed to 
drugs perinatally. 

(23) A plan to improve access to the 
Program for participants and prospec­
tive applicants who are employed or 
who reside in rural areas, by addressing 
their special needs through the adop­
tion or revision of procedures and prac­
tices to minimize the time participants 
and applicants must spend away from 
work and the distances participants 
and applicants must travel. The St.ate 
agency shall also describe any plo,ns for 
issuance of food instruments and cash­
value vouchers to employed or rural 
participants, or to any other segment 
of the participant population, through 
means other than direct participant 
pick-up, pursuant to §246J?.(r)(4). Such 
description sl1all also include measures 
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to ensure the int,!grity of Program 
services and fiscal accountability. The 
State agency will also describe its pol­
icy for approving transportation of par­
ticipants to and from WIC clinics. 

(24) Assurance that each local agency 
and any subgrantees of Lhe SLaLe agen­
cy and/or local agencies are in compli­
ance with the requireme!1ts of 2 CFR 
part 180, 0MB Guidelines to Agencies 
on Government-wide Debarment and 
Suspension and USDA implementing 
regulations 2 CFR part 417 regarding 
nonprocuremen t dAbarment/suspension. 

(25) A description of tl:e State agen­
cy's plans to provide and maint,ain a 
drug·-free workplace in compliance 
wis'.'l reqmrements in 2 CFR part 180, 
Government-•wide Requirements for 
Drug-:B'ree Workplace (B'inancial As­
sis'.·,ance) and USDA implementing reg· .. 
ulation 2 CFR part 421. 

(26J A list of all organi7,ations with 
which the Stale agency or its loca.l 
ag·encles has executed or intends to 
execute a written agreement pursuant 
to §246.26(h) authorizing the use and 
disclosure of confidential applicant and 
participant information for non-WIC 
purposes. 

(27) The State agency's policies and 
procedures for preventing conflicts of 
interest at the local agency or clinic 
level in a reasonable manner. At a min­
imum, this plan must prohibit the fol­
lowing WIC certification practices by 
local agency or clinic employees, or 
provide effective alternative policie,; 
and procedures when such prohibition 
is not possible: 

(iJ Certifying oneself; 
(ii) Certifying relat.ives or close 

friends; or, 
(iii/ One employee determining eligi­

bility for all cerLification criteria and 
issuing food instruments, cash-value 
vouchers or supplemental food for the 
same participant. 

(28) The State agency's plan for col­
lecting and maintaining information 
on cases of participant and employee 
fraud and abuse. Such information 
should include the nature of the fraud 
detected and the associated dollar 
losses. 

(29) The State agency's Univer8al 
Identifier number. 

(b) Public comment. The State agency 
sl',all establish a procedure under which 
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members of the general public are pro­
vided an opportunity to comment on 
the development of the State agency 
plan. 

(c) Amendments. At any time after ap­
proval, the State agency may amend 
the State Phm to reflect changes. The 
State agency shall submit the amend­
ments to FNS for approval. The amend­
ments shall be sig·ned by the State des­
ignatE>d official responsible for ensur­
ing that the Program is operated in ac­
cordance with the State Plan. 

(d) Retention of copy. A copy of the 
approved Stat,e Plan or the WIC por­
tion of the State's composite plan of 
operations shall be kept on file at the 
State agency for public inspection. 

[50 FR 6121. Feb. 13, 1985] 

1!:DITOHIAL NOTR For FEDERAL REGISTER ci­
tatio:is affcclinp; § 246.4, see the List of CFR 
Sectlor.s Affected, which appenrs in the 
Findin~· Aids section of the printed volnn10 
and a~ wirw.govinfo.gop, 

§246.5 Selection of local agencies. 

(a) General. This section sets forth 
the procedures the State ag·ency shall 
pe,rforrn in the selection of local agen­
cies and tile expansion, reduction, ~.nd 
disqualification of local agencies al­
ready in operation. In making deci­
sions to intitiate, continue, and dis­
continue the participation of local 
agencies. Lhe State agency shall give 
consideration to the need for Prog-ram 
benefi t,s as delineated in the Affirma­
tive Action Plan. 

(b) Application of local agencies. The 
State agency shall require each agen .. 
cy, including subdivisions of the Slate 
agency, which desires approval as a 
local agency, to submit a written local 
agency application. After the receipt of 
an incomplete application, the State 
agency shall provide written notifica­
tion to the applicant agency of the ad­
ditional information needed. After the 
receipt of a complete application, t.he 
State agency shall notify the applicant 
agency in writing of the approval or 
disapproval of its application. When an 
application is disapproved, the State 
agency shall advise the applicant agen­
cy of the reasons for disapproval and of 
t,he right to appeal as set forth in 
§246.18. When an agency submits an ap­
plication and there are no funds to 
serve the area, the applicant agency 
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shall be notified Lha.L there are cur­
renL!y no funds available for Program 
initiation or expansion. The applicant 
agency shall be notified by the SLaLe 
agency when funds become available. 

(c) Program initiation and e.rpansion. 
The State agency Rhall meet the fol­
lowing requirements concerning Pro-• 
gram initiation and expansion: 

(1) The State agency will consider 
the Affirmative Action Plan (see 
§246.4(a)(5)) when funding local agen­
cies and expanding existing operations, 
and may consider how much of the cur­
rent need is being met at each priority 
level. The selection criteria cited In 
paragraph (d)(l) of this ;;ection shall be 
applied to each area or special popu­
lation before eliminating Lhal area 
from consideration and serving the 
next area of special population. The 
State agency shall consider the number 
of participants in each priority level 
being served by exiRting local agencies 
in determining when it is appropriate 
to move into additional areas in the 
Affirmative Action Plan or to expand 
existing operations in an area. Addi­
tionally, the State agency shall con­
sider the total number of people poten­
tially eligible in each area compared to 
Lile number being served. 

(2) The State agency shall provide a 
written justification to FNS for not 
funding an agency t,o serve the highest 
priority area. or special popul2.tion. 
Such justification may include iLs in­
ability to administer the Program, 
lack of interest expressed for operating 
the Program, or for those areas or spe­
cial populations which are under con­
sideration for expansion of an existing 
operation, a determinat,ion by the 
State agency that there is a greater 
need for funding an agency serving an 
area. or special population not oper­
a.ting the Program. The State agency 
shall use the participant priority sys­
tem in §2,16.7 as a measurement of 
greater need in such determination. 

(3) The State agency may fund more 
than one local agency to serve the 
same area. or special population as long 
as more than one local agency is nec­
essary to serve the full extent of need 
in that area or special population. 

(d) Local agency priority S?Jslem. The 
State agency shall establish standards 
for the selectio!1 of new local agencies. 
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Such sta.nda.rds shall include the fol 
lowing considerations: 

(1) The State agency shall consider 
the following priority system, which is 
based on the relative availability of 
health and administrative services, In 
the selection of local agencies: 

(i) Finst consideration shall be g·iven 
to a public or a private nonpro:i t, 
health agency that will provide ong·o­
ing·, routine pediatric and obstetric 
care and administrative services. 

(ii) Second consideration shall be 
g·iven to a public or a private nonprofit 
health or human service agency that 
will enter into a written agreement 
with another agency for either ongO•· 
ing, routine pediatric and obsteLric 
care or administrative services. 

(iii) Third co,1slderation shall be 
given to a public or private nonprofit 
health agency that wlll enter into a 
written agreement with private physi­
cians, licensed by the State, in order Lo 
provide ongoing, routine pediatric: and 
obstetric care to a specific category of 
participan t,s (women. infants or chil­
dren). 

(iv) Fourl,h consideration shall be 
given to a public or private nonprofit 
human service agency Lhat will enter 
into a written agreement, with private 
physicians, licensed by the State, to 
provide ongoing, routine pediatric and 
obstetric care. 

(v) Fifth consideration shall be given 
to a public or private nonprofit health 
or human service agency that will pro­
vide O!1going, rouLlne pediatric and ob­
stetric ca.re through referral to a 
healtl: provider. 

(2) The St,ate agency must. when 
seeking new local agencies, puhl!sh a 
noUce in the local media (unless it has 
received an application from a local 
public or nonprofit private health 
>igency that can provide adequate serv­
ices). 'l'he notice will include a brief ex­
planation of the Program, a description 
of the local agency priority system 
(outlined in this paragraph (d)), and a 
request that potential local agencies 
notify the State agency of their inter­
est. In addition, the State agency will 
cont,act all potential local agencies to 
make sure they are aware of the oppor­
tun! ty to apply. If an application is not 
Rubmittecl within 30 days, the State 
agency may then select a local agency 
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in another area. If sufficienL funds are 
available, a State agency will give no 
tice and consider applications outside 
the local area at the same time. 

(e) Disqualification of local agencies. (1) 
The State agency may disqualify a 
local agency-

(i) When the State agency determines 
noncompliance wit,h Program regula­
tions; 

(ii) When the State's Program funds 
are insufficient to support the con tin­
ued opemtion of all its existing local 
agencies at their current participation 
level; or 

(iii) When the State agency deter­
mines, following a review of local a.gen­
cy credentials in accordavice with para­
graph (f) of this section, that anot,her 
local agency can operate the Program 
more effectively and efficiently. 

(2) The State agency may establish 
its own criteria for disqu8.lificat,ion of 
local agencies. The St,ate agency shall 
notify the local agency of any State-es­
tablished criteria. In addition to any 
State established criteria, the State 
agency shall consider, at a minimum-

(i) The availability of ot,her commu­
nity resources to participants and Lhe 
cost efficiency and oosL effectiveness of 
the local agency in terms of both food 
and nutrition services and administra­
tion costs; 

(ii) '!'he percentages or participants 
in each priority level being served by 
the local agency and the percentage of 
need being met in each participant cat,­
egory; 

(iii) 'l'he relative position of the area 
or special population served by the 
local agency in the Affirmative Act.ion 
Plan: 

(iv) The local agency's place in the 
priority system in parag-raph (dJ(l) of 
this section; and 

(v) The capability of another local 
agency or agf'ncles to accept the local 
agency's participants. 

(3) When disqualifying a local agency 
under the Program, the State agency 
shal!-

(i) Make every effort, to transfer af­
fected participants to another local 
agency without disruption of benefits; 

(ii) Provide the affected local agency 
with written notice not less than 60 
days in advance of the pending action 
which includes an explanation of the 
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reasons for disqualification, the date of 
disqualifica.tion, a:1d, except in cases of 
the expiration o; a local agency's 
agreement, the local agency's right to 
appeal as set forth in §246.18: and 

(iii) Ensure that the action is not in 
conflict with any existing written 
agreements between the St.ate and the 
local ag·ency. 

(f) Periodic ri"View of local agency 
qualifications. The State agency may 
conduct periodic reviews of the quali­
fications of authorized local agencies 
under its jurisdiction. Based upon the 
results of such reviews the State agen­
cy m,,y make appropriate adjustments 
among· the part;icipating local agencies, 
including tlle disc1t12,lification of a local 
agency when the State agency rleter­
mines that. another loca.l agency can 
opera.te the Program more effectively 
and efficiently. In conducLing such re­
views, the State agency shall consider 
the factors listed in paragraph (e)(2) of 
this section in addition to whatever 
criteria it may develop. The State 
agency shall implement the procedures 
established in pa,ragraph (e)(3) of this 
section when disqualifying a local 
agency. 

[50 FR 6121, Fob. 13, 1985; 50 FR 8098, Feb. 23. 
1985; 65 FR 5352'1, Sepe 5, 2000; 71 FR 56728, 
Sept. 27. 2006] 

§ 24G.6 Agrcuments with local agen­
cies. 

(a) Signecl written agrc:ements. The 
8Late agency shall enter into a signed 
written agreement with each local 
agency, including subdivisions of the 
State agency, which seLs forth the 
local agency's responsibilities for Pro­
gram operations as prescribed in this 
part. Copies of the agreement shall be 
kept on file at both the State and local 
agencies for purposes of review and 
audit in accordance with §§246.19 and 
246.20. Ne!t11er the State agency nor the 
local agency has an obligation to renew 
the agreement. '!'he expiration of an 
agreement is not subject to r.1ipeal. The 
State agency shall provide local agen­
cies with advance written notice of the 
expiration of an agreement. as required 
under §§246.5(e)(3)(!!) and 246.lB(bJ(l). 

(b) Provisions of agreement. The agree­
ment between the State agency and 
each local agency shall ensure that the 
local agency-
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(l) Complies with all the fiscal a.ncl 
operat,ional requirements prescribed by 
the State agency pursuant to debar-­
ment and suspension requirements and 
if applicable, the lobbying restrictions 
of 2 CFR part 200, subpart E, and USDA 
implementing regulations 2 CFR part 
400, part 415, and part 417, and FNS 
guidelines and instructions, and pro­
vides on a Limely basis to the State 
agency all required information re­
garding fiscal and Program informa­
tion; 

(2) Has a competent professional au­
thority on the staff of the local agency 
and the capabilities necessary Lo per-­
form the certification procedures; 

(3) Makes available appropriate 
health services to participants and in­
forms applicants of the health services 
which are available; 

(4) Prohibits smoking in the space 
used to carry out the WIC Program 
during Lhe time any aspect of WIC 
services are performed: 

(5) Has a plan for continued efforts to 
make health services av2Jlable to par­
ticipants at the clinic or through writ.­
ten agreements with health care pro­
viders when health services are pro-­
vided through referral; 

(6) Provides nutrition education serv­
ices, including breastfeeding promotion 
and support, to participants, in compli­
ance with §246.11 and FKS guidelines 
and instructions; 

(7) Implements a food delivery sys­
tem prescribed by tho State agency 
pursuant to §246.12 and approved by 
FNS; 

(8) Maintains complete, accurate, 
documented and current. accounting of 
all Program funds received and ex­
pended; 

(9) Maintains on file and has avail­
able for review, audit, and evaluation 
all criteria used for certification, in­
clu,Hns information on the area served. 
income standards used, and specific 
criteria- used to determine nutritional 
risk; and 

(10) Does not discriminate against 
persons on the grounds of race, color, 
national origin, age, sex or handicap; 
and compiles data, maintains records 
and submits reports as required to per­
mit effective enforcement of t,he non­
discrimination laws. 
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(c) Indian agencies, Each Indian State 
agency shall ensure that all local agen­
cies u:1der its jurisdiction serve pri­
marily Indian populations. 

(d) Health and human service agencies. 
When a health agency and a human 
service agency comprise the local agen-­
cy, both agencies shall together meet 
all Lhe requirements of this part and 
shall enter into a written agreement 
which outlines all Program responsibil­
ities of each agency. 'l'he agreement 
shall be approved by Lhe State agency 
during the application process and 
shall be on file at bot,h the State and 
local agency. No Program funds shall 
be used to reimburse the health agency 
for the health services provided. How­
ever, costs of certification borne by tlle 
health agency may be reimbursed. 

(e) llealth or human service agencies 
and private physicians When a health or 
human service agency and private phy­
sician(s) comprise the local agency, all 
parties shall together meet all of the 
requirements of this part and shall 
enter into a written agreement whict. 
outlines the inter-related Program re­
sponsibilitieti between the physlcian(s) 
and the local agency. 'l'he agreement 
shall be approved by the State agency 
during the application process and 
shall be on file aL both agencies. The 
local agency shall advise the Sttitc 
agency on its application of the 
name(s) and address(es) of the private 
physician(s) participating and obtain 
State agency approval of the written 
agreement. A competent prof P-sslonal 
authority on the staff of the health or 
human service agency shall be respon­
sible for the certification of partici­
pant,;. No Program funds shall be used 
to reimburse the private physician(s) 
for the health services provided. How­
ever, costs of certification data pro­
vlderl by the physician(s) may be reim­
bursed. 

(fJ Outreach/Certification In Hospitals. 
'l'he State agency shall ensure that 
each local agency operating the pro­
gram within a hospital and/or that has 
a cooperative arrangement with a hos­
pital: 

(1) Advises potentially eligible indi­
viduals that receive Inpatient or out­
patient prenatal, maternity, or 
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postpartum services, or that accom­
pany a child under the age of 5 who re­
ceives we!l-cl'jld servicpg_ of the avail­
ability of program services; and 

(2) 'ro the extent feasible, provides an 
opportunity for individuals who may be 
eligible to be certified within the hos­
pital for participation in the WIC Pro­
gram. 

[,iD FR 6121, Feb. 13, 1985, "s amended at 59 
FR 11500, Mar. 11, 1994; G3 FR 6397•1, Nov. 18, 
1998; 76 FR 59889, Sept. ?,8, 2011; 81 FR 66495, 
Sept. 28, 2016] 

Subpart C-Participant Eligibility 

§ 246.7 Certification of participants. 
(a) Integration with hea./1,h services. To 

lend administrative efficiency and par­
ticipant convenience t,o the certifi­
cation process, whenever possible, Pro­
grarn intake procedures shall be com­
bined with intake proeedures for other 
heal l,h programs or services adminis-­
tered by the State and local agencies. 
Such merging may include verification 
procedures, certification interviews, 
and income computations. Local agen­
cies shall maintain and make available 
for distribution to all pregnant, 
postpartum, and breastfeeding women 
and to parents or caretakers of infants 
and children applying for and partici­
pating in the Program a list of local re­
sources for drug and other harmful sub­
str.nce abuse counseling and treatment. 

(b) Program referral and access. St,at,E\ 
and local agencies shall provide WIC 
Program applicants and participants or 
their designated proxies with informa­
tion on other health-related and public 
assistance programs, and when appro-• 
priate, shall refer applicants and par­
ticipants to suc,1 programs. 

(1) The State agency shall provide 
each local \VIC agency with materials 
showing the maximum income limits, 
according to family size, applicable to 
pregnant women, infants, and chllrlreY1 
up to age 5 under the medical assist­
ance program established under Title 
XIX of the Social Security Act (in this 
section, referred to as the "Medicaid 
Program"). The local agency shall. in 
turn, provide to adult individuals a,p­
plying or reapplying for the \VIC Pro­
gTam for themselves or on behalf of 
others, written information about t,he 
Medicaid Program. If such individu(tls 
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arc not currently participating in Med­
icaid but appear to have family income 
below t,he applicable maximum income 
limits for the prog-ram, the local agen­
cy shall also refer these individuals to 
Medicaid, including the referral of in­
fants and children to the appropriate 
entity in the area authorized to deter­
mine eligibility for early and periodic 
screening, diagnostic, and treatment 
(EPSDT) services, and, the referral of 
pregnant women to the appropriate en­
tity in the area authorized to deter­
mine presumptive eligibility for the 
Medicaid Program. if such determina­
tions are being offered by the State. 

(2) Staie agencies shall provide WIC 
services at community and migrant 
health centers, Indian Health Services 
facilities, and other federally health 
care supported facilities established in 
meclically underscrved areas to the ex­
tent feasible. 

(3) Local agencies may provid0 infor­
mation about. other potential sources 
of food assistance in the local area to 
adult individuals applying or re­
applying in person for the \VIC Pro­
gram for themselves or on behalf of 
others, when such applicants cannot be 
served because the Program i,; oper­
ating at capacity in the local area. 

(4) Each local agency that does not 
routinely schedule appointments shall 
schedule appointments for employed 
adult, individuaJg seeking to apply or 
reapply for participation in the WIC 
Program for themselves or on behalf of 
others so as to minimize the time such 
individuals are absent from the work­
place due to such application. 

(5) Each local agency shall attempt 
Lo contact <>a,ch pregnant woman who 
misses her first appointment to apply 
for participation in the Program in 
order to reschedule the appointment. 
At the time of initial cont.act, tho local 
agency shall request an address and 
telephone number where the pregnant 
won1an can be reached. 

(c) Eligi/Jility criteria and basic certifi­
cation procedures. (1) To qualify for the 
Progrmn, infants, children. and preg­
nant, posLpartum, and breastfeeding 
women must: 

(i) Reside wit-hin the jurisdiction of 
the State (except for Indian State 
agencies), Indian State agencies may 
establish a similar requirement. All 
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State at:encie:;; may determine a serv­
ice area for any local agency, and may 
require that an applicant, reside wilhin 
the service area. However, the State 
agency may not use length of residency 
as an eligibility requirement. 

(ii) Meet the Income criteria speci­
fied in paragraph (d) of tl:is section. 

(iii) Meet the nutritional risk cri­
teria specified in paragraph (e) of this 
section. 

(2)(i) At certification, the State or 
local agency must require each appli­
cant to present proof of residency (i.e., 
location or address where the applicant 
routinely lives or spends the night) and 
proof of identity. 'l'he State or local 
agency must also check the identity of 
participants, or in the case of infants 
or children, the idenLity of the parent 
or guardian, or proxies when issuing 
food, cash-value vouchers or food in­
struments. The State agency may au­
thorize the certification of applicants 
when no proof of residency or identity 
exists (such as when an applicant or an 
applicant's parent is a victim of thefL, 
loss, or disaster; a homeless individual; 
or a migTant farmworker). In these 
cases, t,he State or local agency must 
require the applicant to confirm in 
writing his/her residency or identity. 
Further, an individual residing in a re­
mote Indian or Native village or an in­
dividual served by an Indian tribal or­
ganization and residing on a reserva­
tion or pueblo may establish proof of 
residency by providing the State agen­
cy their mailing address and the name 
of the remote Indian or Native vlllage. 

(ii) Por a State agency opting to re­
quire proof of pregnancy. the State 
agency may issue benefits to appli­
cants who claim to be pregnant (as­
suming tha~ all other eligibility cri­
teria are met) but whose conditions (as 
pregnant) are not visibly noticeable 
and do not have documented proof of 
pregnancy at the time of the certifi­
cation interview and determinaLion. 
The State agency should then allow a 
reasonable period of time, not to ex­
ceed 60 days, for the applicant to pro­
vide the requested documen ta Lion. If 
such documentation is not provided as 
requested, the woman can no longer be 
considered categorically eligible, and 
the local agency would tr.en be justi­
fied in terminating the woman's WIC 
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participation in the middle of a certifi­
cation period. 

(3) A State, a State agency, and an 
Indian Tribal Org·anization (including, 
an lndian tribe, band, or group recog­
nized by the Department of the Inte­
rior; or an intertribal council or group 
which is an authori;,;ed representative 
of Indian tribes, bands or g-roups recog­
nized by the Department of the Inte­
rior ancl which has an ongoing relation­
ship with such tribes, bands or groups 
for ot,her purposes and has contracted 
with them to administer the Program) 
serving as a State agency, may limit 
WIC participation to United St;ates 
citizens, nationals, and qualified a.liens 
as these terms are defined in tho Immi­
grntlo!1 and Nationality Laws (8 U.S.C. 
1101 et seq.). State agencies that imple­
ment this option shall inform PNS of 
their inLentions and provide copies of 
the procedureR they will esta.blish re­
garding the limitation of WIC services 
to Uni'ued States citizens, nationals, 
and qualified a.liens. 

(4) The certification procedure shall 
be performed at no cost. to the appli­
cant_ 

(dJ Income criteria and income eligi­
bility determinations. The State agency 
shall establish, and provide local agen­
cies with, income guidelines, defini­
tions, and procedures to be used in de­
termining an applicanVs income eligi­
bility for the ProgTam. 

(1) lnr.ome eligibility guidelines. The 
State agency may prescribe income 
guidelines elt,her equaling the income 
guidelines established under section 9 
of the National School Lunch Act for 
reduced-price school meals or identical 
to St,ate or local guidelines for free or 
reduced-price health care. However, in 
conforming Program income guidelines 
to health care guidelines, the State 
agency shall not establish Program 
guidelines which exceed the guidelines 
for rerluced-price school meals or are 
less than 100 percent of the revised pov­
erty income guidelines issued annually 
by the Department of Health and 
Human Services. Program applicants 
who meet the requirement;s established 
by paragTaph (d)(2)(vi)(A) of this sec­
tion shall not be subject Lo the Income 
limits established by State agencies 
under this paragraph. 
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(i) Local agency income eligibility 
guidelines. Different g·uidelines may be 
prescribed for different local agencies 
within the State provided that the 
guidelines are the ones used by the 
local agencies for determining eligi­
bility for free or reduced-price health 
care. 

(ii) Annual adjustments in the income 
guidelines. On or before ,June 1 each 
year, l!'NS will announce adjustments 
in the Income guidelines for reduced­
price meals under section 9 of the Na­
tional School Lunch Act, based on an­
nual adjustments in the revised pov­
erty Income guidelines issued by the 
Department of Health and Human 
Services. 

(iii) Implement.at.ion of the income 
guidelines. On or bciore July 1 each 
year, each State agency shall announce 
and transmit to each local agency the 
State agency's family size income 
guidelines, unless changes in Lhe pov­
erty income guidelines issued by the 
Department of Health and Human 
Services do not necessitate cha.nges in 
tlie State or local agency's income 
guidelines. The State agency may im­
plement revised guidelines concur­
ren~ly with the implement2.tion of in­
come guidelines under the Medicaid 
program established under 'l'itle XIX of 
the Social Security Act (42 U.S.C. 1396 
of et seq.). The State agency slmll en­
sure tlmt conforming adjustment,s are 
made, if necessary, in local agency in­
come guidelines. The local agency shall 
implement (revised) guidelines not 
later than July 1 of each year for which 
such guidelines are issued by the State. 

(2) Income eligibility dete1minations. 
'l'he State agency shall ensure that 
local agencies determine income 
through the use of a clear and simple 
application form provided or approved 
by the State agency. 

(i) Timeframes for determining income. 
In determining the income eligibility 
of an applicant, the State agency may 
instruct local agencies Lo consider the 
income of the family during the past 12 
months and the family's current rate 
of income to determine which indicator 
more accurately reflects the family's 
status. However, persons from families 
with adult members who are unem­
ployed shall be eligible based on in­
come during the period of unemploy-
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ment if the loss of income causes the 
current. rate of income to be less than 
the State or local agency's income 
guidelines for Program eligibilit,y. 

(ii) Definition of "Income". If the 
State ag·ency uses the National School 
Lunch reduced-priced meal income 
guidelines, as specified in paragraph 
(d)(l) of this section, it shall use the 
following definition of income: Income 
for the purposes of this part means 
gross cash income before deductions for 
income t.axes, employees' social secu­
rity taxes, insurance premiums. bonds, 
etc. Income includes the following-

(A) Monetary compensation for serv­
ices, including wages, salary, commis­
sions, or fees; 

(B) Net income from farm and non­
farm self-employment; 

(C) Social Security benefits; 
(D) Dividends or interest on savings 

or bonds, income from estates or 
trust;s, or ncL renta,I income; 

(E) Public assistance or welfare pay­
ments; 

(F) Unemployment compensation-, 
(G) Government civilian employee or 

military retirement or pensions or vet­
erans' pa.yments; 

(HJ Private pensions or annuities; 
(1) Alimony or child support pay­

ments: 
(J) Regular contributions from per-­

sons not living in the household; 
(K) Net royalties; and 
(L) Other cash income. Other cash in­

come includes, but is not limited to, 
cash amounts received or withdrawn 
from any source including savings, in­
vestments, trust accounts a,nd other re­
sources which are re,idily available to 
the famlly. 

(iii) Use of a State or local health care 
definit.ion of "Income". If the State 
a,gency uses State or I ocal free or re­
duced-price health care income guide­
lines, it will ensure that the definitions 
of income (see pa.ragraph (d)(2)(ii) of 
this section), family (see §246.2) and al­
lowable exclusions from income (see 
pan..graph (d)(2)(iv) of this section) are 
used uniformly to determine an appli­
cant's income eligibility. '!'his ensures 
that households with a gross income in 
excess of 185 percent of the Federal in­
come guidelines (see paragraph (d)(l) of 
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this section) are not eligible for Pro­
gram benefits. The exception to this re­
quirement is persons who are also in­
come eligible under other programs 
(see paragraph (d)(2)(vi) of this sec­
t.Ion). 

(iv) Income exclusions. (A) In deter­
mining income ellgibilit,y, the State 
agency may exclude from consider-­
ation as income any: 

(1) Basic allowance for housing re­
ceived by military services personnel 
residing off mili~ary installations or in 
privatized housing, whether on-- or off-­
base; and 

(2) Cost-of-living allowance provided 
under 37 U.S.C. 405, to a member of e. 
uniformed service who is on duty out­
side the contiguous Rtates of the 
United States. 

(BJ The value of inkind housing and 
other inkind benefiLs, shall be excluded 
from consideration as income in deter­
mining an applicant's eligibility for 
lhe program. 

(C) Loans, noL including amounts to 
which the applicant has cons\;an:; or 
unlimited access. 

(D) Payments or benefiLs provided 
under certain Federal programs or acts 
are excluded from consideration as in­
come by legislative prohibition. The 
payments or benefiLs which must, be ex­
cluded from consideration as income 
include, but are not limited to: 

(JJ ReimbursemcnLs from the Uni­
form RelocaLion Assistance and Real 
ProperLy Acquisition Policies Act of 
1970 (Pub. L. 91--646, sec. 216. 42 U.S.C. 
·1636); 

(2) Any payment to volunteers under 
Title I (VISTA and others) and Title II 
(RSVP, foster grandparents, and ot,h­
ers) of Lhe Domestic Volunteer Service 
Act of 1973 (Pub. L. 93-113, sec. 404(g), 42 
U.S.C. 50H(g)) to the extent excluded 
by that Act; 

(3) Payment to volunteers undr,r sec­
tion B(b)(l)(B) of the Small Business 
Act (SCORE and ACE) (Pub. L. 95-510, 
sec. 101, 15 U.S.C. 637(b)(ll(DJJ; 

(4) Income derived from certain sub­
marginal land of the United States 
which is held in trust for certain In­
dian tribes (Pub. L. 94-114, sec. 6, 25 
U.S.C. 459e); 

(5) Payments received under the Job 
Training Partnership Act (Pub. L. 97-
300, sec. 142(b), 29 U.S.C. 1552(b)); 
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(6) Income derived from the disposi­
tion of fund;; to the Grand River Band 
of Ottawa Indians (Pub. L. 94-540, sec. 
6); 

(7) Payments received under the 
Alaska Native Claims Settlement Act 
(Pub. L. 100--241, sec. 15, 43 U.S.C. sec. 
1626(c)J; 

(8) The value of assist.ance to chil­
dren or their families under t,he Na­
tional School Lunch AcL, as amended 
(Pub. L. 94-105, sec. 9(d). 42 U.S.C. sec. 
1760(e)J, the Child Nutrition Act of 1966 
(Pub. L. 89--642, sec. ll(b), 42 U.S.C. sec. 
1780(b)J, and the Food and Kutrltion 
Act of 2008 (Puh. L. 95-113, sec. 1301, 7 
U.S.C. sec. 2017(b)); 

(9) Payments by the Indian Claims 
Commission Lo tr.e Confederated Tribes 
and Bands of the Yakima Indian Na­
tion or the Apache Tribe of the Mesca­
lcro Reservat,ion (Pub. L. 95-433, sec. 2, 
25 U.S.C. 609c-l); 

(10) Payments t.o the Passamaquoddy 
Tribe and the Penobscot Nation or any 
of their members received pursuant to 
the '.\-Iaine Indian Claims Settlement 
AcL of 1980 (Pub. L. 96-420, sec. 6, 9(c). 
25 U.S.C. 1725(i), 1728(c)); 

(11) Payments under the Low-income 
Home Energy Assistance Act, as 
amended (Pub. L. 9S-125. sec. 504(c), 42 
U.S.C. sec. 8624(fJJ; 

(12) Student financial assistance re­
ceived from any program fundecl in 
whole or pa.rt under Title IV of the 
Higher }~ducation Act of 1965, including 
the Pell Grant, SuJlplemental Edu­
cational Opportunity Grant, State Stu­
dt>nt Incentive Grants, National Direct 
Stuclen'u Loan, PLUS, College Work 
SLudy. and Byre! Honor Scholarship 
programs, which is used for co,,t,s de­
scribed in section 472 (1) and (2) of that 
Act /Pub. L. 99-498, sect.ion 479B. 20 
U.S.C. l087uu). The specified costs set 
forth in secUon •172 (1) and (2) of the 
Higher Education AcL are tuition and 
fees normally assessed a student car­
rying the samP. academie workload as 
determined by the institution, and in­
cluding the costs for rental or purchase 
of any er1uipment, materials, or sup­
plies required of all students in the 
same course of study; and an allowance 
for books, supplies, transporLation, and 
miscellaneous personal expenses for a 
student at;tending the institution on at 
least ~. half-time basis, as determined 
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by the inst,ltution. The specified costs 
set forth in section 472 (1) anrl (2) of the 
Act are those costs which are related 
to the costs of attendance at thf! edu­
cational institution and do not include 
room and board and dependent eare ex­
penses; 

(13) Payments under the Disaster Re­
lief Act of 1974, as amended by the Dis­
aster Relief and Emergency Assistance 
Amendments of 1989 (Pub. L. 100-707. 
sec. 10,5(1), 42 U.S.C. sec. 51,55\d)); 

(14) Effective July 1, 1991, payments 
received under the Carl D. Perkins Vo­
cational Education Act, !ts !tmended by 
the Carl D. Perkins Vocational and Ap­
plied Technology Education Act 
Amendments of 1990 (Pub. L. 101-392. 
sec. 501, 20 U.S.C. sec. 2466d); 

(15) Payments pursuant to the Agent 
Orange Compensation Exclusion Act 
(Pub. L. 101-201, sec. 1); 

(76) Payments received for Wartime 
Relocation of Civilians under the Civil 
Liberties Act of 1988 (Pub. L. 100-383, 
sec. 105(f)(2), 50 App. U.S.C. sec. 1989b-
4(f)(2)); 

(17) Value of any child care payments 
made under section 402(g)(l)(E) of the 
Social Security Act, as amentled by the 
Family Support Act (Pub. L. 100--485, 
sec. 301, 42 U .S.C. sec. 602 (g)(l)(E;)); 

(18) Value of any "at-risk" block 
grant child care payments made under 
section 5081 of Pub. L. 101-508, which 
amended section 402(1) of the Social Se­
curity Act; 

(19) Value of any child care provided 
or paid for under the Child Care and 
Development Block Grant Act, as 
amended (Pub. L. 102-586. Sec. 8(b)). 42 
u.s.c. 9858q); 

(20) Mandatory salary reduction 
amount for military service personnel 
which is used to fund the Veteran's 
Educational Assistance Act of 1984 (GI 
Bill), as amended (Pub. L. 99-576, sec. 
303(a)(l), 38 U.S.C. sec. 1411 (b)); 

(21) Payments received under the Old 
Age Assistance Claims Settlement Act, 
except for per capita shares in excess of 
$2,000 (Pub. L. 98-500, sec. 8, 25 U.S.C. 
sec. 2307); 

(22) Payments received under the 
Cr,inston-Gonzales National Affordable 
Housing Act, unless the income of the 
family equals or exceeds 80 percent of 
the median income of the area. (Pub. L. 
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101--625. sec. 522(i)(4), ·12 U.S.C. sec. 1437f 
nt); 

(23) Payments received under the 
Housing and Community Development 
Act of 1987, unless the income of the 
family increases at any time to not 
less tr_an 50 percent of the median in­
come of the area. (Pub. L. 100-242, sec. 
126(c)(5)(A), 25 U.S.C. sec. 2307); 

(24) Payments received under the Sac 
and !➔'ox Indian claims agreement (Pub. 
L. 94-189, sec. 6); 

(25) Payments received under the 
Judgment Award Authorization Act, as 
amended (Pub. L. 97-458, sec. 4, 25 
U.S.C. sec. 1407 and Pub. L. 98-64, sec. 
2(b), 25 U.S.C. sec. 117b(b)); 

(26) Payments for the relocation as­
sistance of members of Navajo and 
Hopi Tribes (Pub. L. 93-531, sec. 22, 22 
U .S.C. sec. 640d-2l); 

(27) Payments to the Turtle Moun­
tain Banrl of Chippewas, Arizona (Pub. 
L. 97 403, sec. 9); 

(28) Payments to Lhe Blackfeet, 
Grosventre, and Assiniboine Lribes 
(Montana.) and the Papago (Arizona) 
(Pub. L. 97--408, sec. 8(d)); 

(2.QJ Payments to the Assiniboine 
Tribe of tlie I<'ort Belknap Indian com­
munity and Lhe Assiniboine Tribe of 
the Fort Peck Indian Reservation 
(Montana) (Pub. L. 98-124, sec. 5); 

(30) Payments to the Red Lake Band 
of Chippewas (Pub. L. 98-123, sec. 3); 

(31) Payments received under the 
Saginaw Chippewa Indian Tribe of 
Michigan Distribution of Judgment 
Funds Act (Pub. L. 99-346, sec. 6(b)(2)); 

(32) Pa.yments to the Chippewas of 
Mississippi (Pub. L. 9&-377, sec. 4(b)); 

(33) Payments received by members 
of the Armed Forces and their families 
under the Family Supplement.al Sub­
sistence Allowance from the Depart­
ment of Defense (Pub. L. 109-163, sec. 
608); and 

(34) P<Lyments received by property 
owners under the Ka.tional Flood Insur­
ance Program (Pub. L. 109--64). 

(35) Combat pay received by the 
household member under Chapter 5 of 
Title 37 or as otherwise designated by 
the Secretary. 

(v) Are applicants required to document 
income eligibility? (A) Adjuctivelyiauto­
matical/11 incomP eligible applicants. The 
State or local agency must require ap­
plicants determined to be acljunctively 
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or automatlmilly income eligible to 
document their eligibility for the pro­
gra,m that makes them income eligible 
as set forth in paragraph (d)(2)(vi) of 
this section. 

CB) Other applicants. 'l'he State or 
local agency must require all other ap­
plicants to provide doc um en tation of 
family income at certification. 

(C) Exceptions. 'l'he income docu•• 
mentation requirement does not apply 
to an individual for whom the nec­
essary documentation is not available 
or an individual su<lh as a homeless 
woman or child for whom the agency 
determines the income documentation 
requirement would present an unrea­
sonable barrier to participation. Exam­
ples of individuals for whom the nec­
essary documentation is not available 
include t,hose with no income or no 
proof of income (such as an applicant 
or applicant's parent who is a migrant, 
farmworker or other individual who 
works for cash). These are the only ex­
ceptions that may be usecl. When using 
these exceptions, the State or local 
agency must require the applicant to 
sign a statement specifying why he/she 
cannot provide documenLation of in­
come. Such a statement, is not required 
when there is no income. 

(D) Verification. The State or local 
agency may require verification of in­
formation it determines necessary to 
confirm income eligibility for Program 
benefits. 

(vi) Adjunct or automatic income eligi­
bility. (A) 'l'he State agency shall ac­
cept as income-eligible for the Pro­
gram any applicant who documents 
that he/she is: 

(J) Certified as fully eligible to re­
ceive SNAP benefits under the Food 
and Nutrition Act, of 2008, or certified 
as fully eligible, or presumptively eli­
gible pending completion of the elig·i­
bility determination process, to receive 
Temporary Assistance for Keedy Fami­
lies (TANF) under Part A of Title IV of 
the Social Security Act or Medical As­
sistance (i.e., Medicaid) under 'l'itle 
XIX of the Social Security Act; or 

(2J A member of a family that is cer­
tified eligible to receive assistance 
under TANF, or a member of a family 
in which a pregnant woman or an in­
fant Is certified eligible to rec;eive as·· 
sis Lance under Medicaid. 
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(Bl The St,ite agency may accept, as 
evidence of income within Prog£'am 
guidelines, documentation of the appli­
cant's participa.Lion in St.ate-adminis­
tered programs not specified in this 
paragraph that routinely require docu­
mentation of income, provided that 
those programs h2.ve income eligibility 
g·uidelines at or below the State agen­
cy's Progra.m income guidelines. 

(C) Persons who are adjunctively in­
come eligible, as set forth in para­
graphs (dJ(2)(vi)(A) of this section, 
shall not be subject to the income lim­
its established under pa.ragrnph (d)(l) 
of this rnction. 

(vii) Income eligibilit11 of prcgnan I 
women. A pregnant woman who is ineli­
f;ible for participation in the program 
beca.use she does not meet income 
guidelines shall be considered to have 
satisfied t,he income guidelines if the 
guiclelines would be met by increasing 
the number of individuals ic1 her family 
by the number of embryos or fetuses in 
utero. The same increased family size 
may also be used for any of the preg­
nant woman's ca.tegorically eligible 
family members. 'l'he State agency 
shall allow applicants to waive Lhis in­
crease in family size. 

(viii) Income eligibility of Indian appli­
cants. If an Indian State agency (or a 
non-Inclia.n State agency which acts on 
bellalf of a local a.genc;y operated by an 
lndian organization or the Indian 
Health Service) submits censub data or 
ot,her reliable documentat,lon dem­
onstrating to PNS that the majority of 
Lhe Indian households in a local agen­
cy's service area have incomes at or 
below the State agency's income ellgi­
Li!ity guidelines, PNS may authorize 
the State agency to approve t.he use of 
an income certification system under 
which the local Indian agency ;,hall in­
form each Indian applicant household 
of the maximum family income al­
lowed for that applicant's family size. 
The local agency shall ensure thaL the 
applicant, or the applicant's parent or 
caretaker, signs a statement that the 
applicant's family income does not ex­
ceed the maximum. The local agency 
may verify the income eligibility of 
any Indian applicant. 

(ix) Are instream migrant farmworkers 
and their family members required to doc­
ument income eligibility? Certain 
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instrearn migrant farmworkers and 
their family members with expired 
Verification of Cert,ification card;; shall 
be declared to satisfy the State agen­
cy's income standard and income docu­
mentation requirements. Such cases 
include when income of that instream 
migrant farmworker ls determined at 
least once every 12 months. Such fami­
lies shall satis:y the income criteria in 
any State for any subsequent. certifi .. 
cation while the mlgrnnt is instrea.m 
during t,he 12-month period following 
the determim,t,ion. The determination 
can occur either in the migrant.'s home 
base area before the migrant has en­
tered the stream for a particular agri­
cultural season, or in an instream area. 
during the agricultural season. 

(e) Nutritional risk. To be cerLified as 
eligible for the l'rogmm, applicant,s 
who meet the Program's eligibility 
standards specified in paragraph (c) of 
this section must be det,ermincd to be 
at. nutritional risk. A competent pro­
fessional authority on the staff of t}1e 
local agency shall determine if a per­
son is at nutritional risk through a 
medical and/or nutritional tissessment. 
'l'his determination may be based on 
referral data submitted by a competent 
professional authority not, on the staff 
of the local agency. Nutritional risk 
data shall be documented in the par­
ticipant's file and shall be used to as­
sess an applicant's nutritional stat.us 
and risk; tailor the food package Lo ad­
dress nutritional needs; design appro­
priate nutrition education, including 
breastfeeding promotion and support; 
and make referrals to health and social 
services for follow-up, as necessary and 
appropriate. 

Except as stated in para.graph 
(e)(l)(v) of this section, at least one de­
termination of nutritional risk must be 
documentecl at the time of certifi­
cation in order for an income eligible 
applicant to receive WIC benefits. 

(1) Determination of nutritional risk. (i) 
Required nutritional risk data. (A) At a 
minimum, height or leng·th and weight 
measurements shall be performed and/ 
or documented in the applicant's file at 
the time of certification. In addition, a 
hematological test for anemia such as 
a. hemoglobin, hematocrit, or free 
erythrocyte protoporphyrin t,esL shall 
be performed and/or documented at 
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certification for applicants with no 
other nutrit;lonal risk factor present. 
For applicants with a qualifying nutri­
tional risk factor present at certifi­
cation, such test shall be performed 
and/or documented within 90 days of 
the date of certification. However, for 
breastfeeding women 6--12 months 
postpartum, such hematological t,ests 
are not required if a test was performed 
after the termination of their preg­
nancy. In addition, such hematological 
tests are not required, but a.re per­
mitted, for infants under nine months 
of age. All infants nine months of age 
and older (who have not already had a 
hematological test performed or ob­
tained, between the ages of six and 
nine month,;), shall have a 
hematological test performed between 
nine and twelve months of age or ob­
tained from referral sources. This 
hematological test does not have to 
occur wit;hin 90 days of Lhe date of cer­
t,ifir.ation. Only one test, is required for 
children betwee:1 12 and 24 months of 
age, and this test should be done 6 
mont,hs aft,er the infant test, if pos­
sible. At the State or local agency's 
discretion, the hematological test is 
not required for children ages two and 
older who were determined to be within 
the normal range at their last certifi­
caLion. However, the hematological 
test shall be performed on such chil­
dren at lea.st once every 12 months. 
Hematological test data submitted by 
a competent professional authority not 
on the staff of the local agency may be 
userl to establis11 nutritional risk. How­
ever, such referral hematological data 
must: 

(]) Be reflective of a. woman appli­
cant's category, meaning the test must 
have been taken for pregnant women 
during pregnancy and for postpartum 
or breastfeeding women following ter­
mination of preg·nancy; 

(2) Conform to tbe anemia screening 
schedule for infants and children as 
outlined in paragraph (e)(l)(ii)(B) of 
this section; and 

(3) Conform to recordkeeping require­
ments as outlined in paragraph (i)(4) of 
th i, section. 

(B) Height or leng·th and weight 
measurements and. with the exceptions 
specified in paragraph (e)(l)(v) of this 
section, hematological tests, shall be 
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obtained for all participants, including 
those who are determined at nutri­
Lional risk based solely on the estab-­
lished nutritional risk status of an­
other person, as provided in para,,rraphs 
(e)(l)(iv) and (e)(l)(v) of this section. 

(ii) Timing of nutritional risk data. (A) 
Weight and height or length. Weig·ht and 
height or length shall be measurer] not 
more than 60 days prior to cert.ification 
for program participation. 

(B) Hematological test for anemia. (I) 
For pregnant, breastfeeding, and 
postpartum women, and child appli­
cants, the hematological test for ane­
mia shall be performed or obtained 
from referral sources at the time of 
certification or within 90 clays of the 
date of certifimition. 'I'he 
hematologice.l tesL for anemia may be 
deferred for up to 90 days from the time 
of certification for applicants who have 
at least one qualifying nu tritiona,l risk 
factor present at the time of certifi­
cation. If no qua.lifying risk factor is 
identified, a hemat,ological test; for 
anemia must be performed or obtained 
from referral sources (with the excep­
Lion of presumptively eligible pregnant 
women). 

(2) Infants nine monLhs of age and 
older (who have not already had a 
hematological test performed, between 
six and nine months of i,g·e, by a com­
petent professional authorit,y or ob­
tained from referral sources), shall be­
tween nine and twelve months of age 
have a hematological Lc,,t performed or 
obtained from referral sources. Such a 
test may be performed more than 90 
days after the date of certification. 

(3) For pregnant women, the 
henrntologic2.l test for anemia shall be 
performed during their pregnancy. For 
persons certified as postpartum or 
breastfeeding women, the 
hematological test for anemia shall be 
performed after the termination of 
their pregnancy. For breastfeeding 
women who are 6-12 months 
postpartum. no additional blood test is 
necessary if a test wa:s performed after 
the te.rmination of their pregnancy. 
The participant or parent/guardian 
shall be informed of the test results 
when there is a finding of anemia, and 
notations reflecting the outcome of the 
tests shall be made in the participant's 
file. Nutrition education, food packag·e 
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tailoring, and referra.l services shall be 
provided t.o the participant or parent/ 
guardian, as necessary and appropriate. 

(iii) Breastfeeding dyads. A 
breastfeeding woman may be deter­
mined to be a nutritional risk if her 
breastfed infant l:as been determined 
Lo be a nutritional risk. A breasUecl in­
fant can be certified based on the 
mother's medical and/or nutritional as­
sessment.. A breasLfeeding mother and 
her infant shall be placed in the high­
est priority level for which either is 
qualified. 

(iv) Infants born to WJC mothers or 
women who were eligible to participate in 
WIG. A11 infant under six months of age 
may be determined to be at nutritional 
risk if the infant's mother was a Pro­
gram participant during preg·nancy or 
of medical records document that the 
woman was at nutritional risk during 
pregnancy because of detrimental or 
abnormal nutritional conclit.ions de­
tectable by biocr.omical or an thropo-­
metric measurements or other docu­
mented nutritionally related medical 
conditions. 

(v) Prcsumplit>e eligibility for pregnant 
women. A pregnant woman who meets 
the income eligibility sta!ldtuds may 
be considered presumptively eligible to 
participate in the program, and may be 
certified immediately without an eval­
uation of nutritional risk for a period 
up to 60 days. A nutritional risk eval­
uation of such woman shall be com­
pleted not later than 60 clays after the 
woman is cert.ified for participation. A 
hematological test for anemia is not 
required to be performed within the 60-
day period, but rather within 90 days, 
unless the nutritional risk evaluation 
performed does not identify a quali­
fying risk factor. If no qualifying risk 
factor is identified, a hematological 
test for anemia must be performed or 
obtained from referral sources before 
the 60-day period elapses, Under the 
subsequent determination process, if 
the woman does not meet any quali­
fying nutritional risk criteria, includ­
ing anemia criteria, the woman shall 
be determined ineligible and may not 
participate in the program for the ref­
erence pregnancy after the elate of the 
determination. Said applicant may 
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subsequently reapply for program bene­
fits r,nd if found to be boLh income eli­
gible and at qualifying nutritional risk 
may participate in t,he program. Per­
sons found ineligible to participate in 
the program under this paragraph shall 
be advised in writing of the ineligi­
bility, of the reasons for the ineligi­
bility, and of the right to a fair hear­
ing_ The reasons for the ineligibility 
shall be properly documenterl. and shall 
be retained on file at the local agency_ 
In arl.dition, if the nutritional risk eval­
uation is not completed within the 60-
day timeframe, the woman shall be de­
termined ineligible_ 

(vi) Regression_ A WIC participant 
who is reapplying for WIC benefits may 
be considered to be at nutritional risk 
in the next certification period if tl:.e 
competent pro:essional 2.uthority de­
termines that the applicant's nutri­
tional stattm may regress to the nutri­
tional risk condition(s) certified for in 
the previous certifica,tion period with­
out supplemental foods a,nd/or WIC nu-­
trition services, and if t.he nutritional 
risk condition(s) certified for in the 
previous certific,ition period is/are ap­
propriate to the category of the partic 
ipanL in the subsequent certification 
based on regression. However, such a.p­
plica.nts shall not be considered at nu­
tritional risk b2.sod on t.he possibility 
of regression for consecutive certifi­
cation periods_ Applicants who are cer­
t.Hied based on the possibility of re 
gression should be plaoed either in tho 
same priority for which they were cer­
tified in the previous certification pe­
riod; a priority level lower than tile 
priority level assig-nerl in the previous 
certification period, consistent with 
§246.7(e)(4); or in Priority VII, if the 
SLa.te agency ls using that. priority 
level. 

(2) Nutritional risk criteria_ The fol­
lowing are examples of nutritional risk 
conditions which ma,y be used a,s a 
basis for certification_ These examples 
!nclude-------

(i) Delrimental or abnormal nutri­
tional conditions detectable by bio­
chemical or anthropometric measure­
ments, such res anemia, underweigl,t, 
overweight, abnormal patterns of 
weight gain in a pregnant woman, low 
birth weight in a,n infant, or st,unting 
In an infant or child: 

7 CFR Ch. II (1-1-20 Edition) 

(ii) Other documented nutritionally 
related medical conditions, such as 
clinical signs of nutritional defi­
ciencies, met.abolic disorders, pre-ec-­
lampsia in pregn,1,nt, women, failure to 
thrive in a.n infant, chronic infections 
in any person, alcohol or drug abuse or 
ment;al retardation in women, lea.d poi­
soning_ history of high risk preg­
nancies or factors associated with high 
risk pregnancies (such as smoking; 
conception before 16 months 
postpartum; history of low birth 
weight, premature births, or neona.ta.l 
loss; adolescent pregnancy; or current 
multiple pregnancy) in pregnant 
women. or congenit,al malformations in 
infants or children, or infants born of 
women with alcohol or drug i,buse his­
tories or mental retardation. 

(iii) Dietary defiGiencies that impair 
or endanger health, such as tnadequa,te 
diet,ary pat,terns assessed by a 24-hour 
die Lary recall, dietary history, or food 
frequency checklist; and 

(iv) Contl.itions tha.t predispose per­
sons to inadequate nutritional patterns 
or nutritiona,!ly related medical condi­
tions, such a.s homelessness or mi-· 
grancy. 

(3) Nutritional risk p1iorities_ In deter­
mining nutritional risk, the State 
agency shall develop a.nd include in its 
Slate Plan, specific risk conditions by 
priority level with indices for identi­
fying· these conditions_ The criteria 
shall be used sLatewide and In accord­
ance with the priority system a,s set, 
forth in para.graph (e)(4J of this section_ 

(4) z•.;utritional risk priority system. The 
competent professional authority shall 
fill vacancies which occur after a 1002.l 
agency ha!' reached its maximum par­
ticipation level by applying the fol­
lowing participant priority system to 
persons on the local agency's waiting 
list_ Priorities I through Vl shall be 
utilized in all States. The Sta,te agency 
may, at its discretion, expand the pri­
ority system to include Priority VII­
'l'he State agency ma.y set income or 
other sub-priority levels within a.ny of 
these seven priority levels_ The State 
agency may expand Priority III, IV, or 
V to include high-risk postpartum 
wome:1_ The State agency may place 
preg·nant or breastfeeding women and 
infants who are at nutritional risk 
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solely because of homelessness or mi­
grancy in Priorit,y IV; children who are 
at nutritional risk solely because of 
homelessness or migrancy in Priority 
V; and postpartum women who are at 
nutritional risk solely because of 
homelessness or migrancy in Priority 
VI, OR, the State agency may place 
pregnant, breastfeeding or postpartum 
women, infants, and children who itre 
at nutritional risk solely because of 
homelessness or migrtincy in Priority 
VII. 

(i) Priority I. Pregnant women. 
breastfeeding women and infants at nu­
tritional risk as demonstrated by 
hematological or anthropometric 
measurements, or other documented 
nutritionally related medical condi­
tions which demonstrate the need for 
supplemrmtal foods. 

(iil Priority II. Bxcept those in fan ts 
who qualify for Priority I, infant up to 
six months of age of Program partici­
pants who participated during preg­
nancy, and infants up Lo six months of 
age born of women who were not Pro­
gram participants during pregnancy 
but whose medical records document 
that they were aL nutritional risk dur­
ing pregnancy due to nutritional condi­
tions detectable by biochemical or an­
thropometric measurements or other 
documented nutritionally related med­
ical conditions which demonstrated the 
person's need for supplemental foods. 

(iii) Priority Ill. Children at nutri­
tional risk as demonst.rated by 
hematological or anthropometric 
measurements or other documented 
medical conditions which demonstrate 
tr.e child's need for supplemental foods. 

(iv) Priority IV. Pregnant women, 
breastfeeding women, and infants at 
nutritional risk because of an inad­
equate dietary pattern, 

(v) Priority V. Children at nutritional 
risk because of an inadequate rliet,ary 
pattern. 

(vi) Priority VI. Postpartum women at 
nutritional risk. 

(vii) Priority VII. Individuals certified 
for \VIC solely due to homelessness or 
migrancy and, at State agency option, 
in accordance with the provisions of 
paragraph (e)(l)(vi) of t,his section, pre­
viously certified participants who 
might regress in nutritional status 
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without continued provision of supple­
mental foods. 

(f) Procp,ssing standards. The local 
agencies shall process applicants with­
in the following timeframes: 

(1) Waiting lists. When the local agen­
cy is serving its maximum caseload, 
the local agency shall maint,ain a wait­
ing list of individuals who visit the 
local agency to express interest in re­
ceiving- Program benefits and who are 
likely to be served. However, i11 no case 
shall an applicant who requests place­
ment on the waiting list be denied in­
c!Uf;!on. State agencies may establish a 
policy which permits or requires local 
agencies to accept telephone rnquests 
for placement on Lhe waiting list. The 
waiting list shall include the person's 
name. address or phone number, status 
(e.g .. pregnant,, breastfeeding, age of 
applicant), and the date he or she was 
placed on the waiting list. Individuals 
shall be notified of their placement on 
a waiting list within 20 days after they 
visit·. the loca.l agency during clinic of­
fice hours to request Program benefits. 
For those State agencies establishing 
procedures to accept telephone re­
quests for placement on a waiting list, 
individuals shall be notified of their 
placement on a waiting list wit;hin 20 
days aft,er contacting the local agency 
by phone. The competent professional 
authority shall apply the participant, 
priority system as specified in para­
graph (e)(4) of this section to the wait­
ing list to ensure that the highest pri­
ority parsons become Program partici­
pants first when caseload slots become 
available. 

(2) Timeframes for processing appli­
cants. (i) When the local agency is not 
serving its maximum caseload, the 
local agency shall accept applications, 
make eligibility determinations, notify 
the applicants of the decisions made 
and, if the applicants are to be en­
rolled, issue food, ca.sh-value vouchers 
or food instruments. All of these ac­
tions shall be accomplished within the 
timeframes set forth below. 

(ii) The processing timeframes shall 
begin when the individual visits the 
local agency during clinic office hours 
to make an ond or written request for 
Progrmn benefits. To ensure that. accu­
rate records are kept of the date of 
such request,s, the local agency shall, 

381 



§246.7 

at the time of each request, record the 
applicant's na.rne. a.ddres;; and the date. 
The remainder of the information ncc­
e:lsary l,o determine eligibility shall be 
obtained by the time of certificat,ion. 
Medical da.ta taken prior to certifi­
cation may be used as provided in para­
graph (g)(4) of this section. 

(iii) 'fhe local agency sr.all act on ap­
plications wit,hin the following time­
fnimes: 

(A) Special nutritional risk appli­
cants shall be notified of their eligi­
bility or ineligibility within 10 days of 
the date of the first request for Pro­
gram benefits: except that State agen­
cies may provide an extension of the 
notification period to a m2.ximum of lS 
days for those local agencies wllich 
make written request, including a jus­
tification of tlle need for an extension. 
The State agency shall estal)!ish cri­
teria for idenlifylng categories of per­
sons at special nutritional risk who re­
quire expedited services. At a min­
imum, however, these cat,egories shall 
include pregnant women elig·ilile as 
Priority I participants, and migrant 
farmworkers anct their family members 
who soon plan to leave the jurisdiction 
of the local agency. 

Nan: 
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(BJ All other applicants shall be noti­
fied of their eligibility or ineligibility 
within 20 days of the date of the first 
request for Program benefits. 

(iv) Each local agency using a retail 
purchase system shall Issue a food in­
strument(s) and if applicable cash­
value voucher(s) to the participant at 
the same time as notificatlo:1 of cer­
tification. Such food instrument(s) and 
cash-value vouchers shall provide bene­
fits for the current month or the re­
maining port,ion thereof and shall be 
redeemable immediately upon receipt 
by the participant. Local agencies m2.y 
mail the initial food instrument(s) and 
if applicable cash-value vouchers wit!'. 
the notification of certification to 
those participants who meet tl1e cri-­
teria for the rec;eipt of food instru­
ments through the mail, as provided in 
§ 246.12(r)(4). 

(v) Each local ?,gency with a direct 
distribution or home delivery system 
shall issue the supplemental foods to 
the participant within 10 clays of 
issuing t,he notification of certifi­
cation. 

(g) Cert.ification periods. (1) Program 
benPfits will be based upon certifi­
cations established in accordance with 
the following Limeframes: 

------·········------- ~ 

(l) Pregnant womnn ··--

(ii} Postpartum woman 

(ii') Breaslfoeding woman 

(hr) ln!ant ....... 

(v) Child 

; For ;he duraticr"J or hor pregnancy. a,1d up to the las: day vr the mon'.h In which tt;c 
infant becomes six weeks otd or the pregnancy ends (for ex3.rnpl3, if the infant is 
born June 4, six weeks after birth would be July 16, and certi!icat:cn would end 
July 31). 

Up to the last day of the sixth month after th<.' baby is born or the pregr'lan cy ends 
(postpartum), 

Approximately every six months. The Stale agency may perrnlt Its local agenc ies to 
ce~ify a tr.a-astfeeding woman up to the !si£>t day of tho month In which her irifar.t 
tums 1 year old, or until the wcman coases breastfe1=ding, whichever occu•s first 

Approximately every six mcn1:'ls. The State agency may permit its local agencies to 
CPrtify an fnfant under six morilhs of age up to the last day or tr.e month in which 
the infact turns 1 year old, providPd the quality and access!bi!ity o! health care 
services am not diminished. 

Approximately every shc months er.ding with llw last day of th~ m cr,th in which a 
cnHd reaches hiS/her fifth birtr,day. The State agency may permit its local agen­
cies to certify a child for a period or up to one year. prnvide<J the local agency 
ensures that the child rec~ives the required health and nutrition assessments, as 
set forth In§ 246.11(e)(3). 

(2) 'l'he State agency may authorize 
local agencies under H,s jurisdiction to 
establish shorter certification periods 
than outlined in para,grapll (g)(1) of 
this section on a case-by-case basis. If 
the State agency exercises t.l1is option, 
it shall Issue guidance for use by local 

agencies in establishing t.he shorter pe­
riods. 

(3) In cases where there is difficulty 
in appointment scheduling for persons 
referenced in paragraphs (g)(l) (iii), (iv) 
and (v) of this section, the certification 
period may be shortened or extended 
by a period not to exceed 30 days. 
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(h) Mandatory and optional mid-certifi­
cation actions. Mid-certification actions 
are either mandatory or optional as 
follows: 

(1) Mandatory reassessment. of income 
eligibility mid-certification. (i) The local 
agency must reassess a participant's 
income eligibility during the current 
certification period if the local agency 
receives information indicating that, 
the participanL's household income has 
ch,mged. However, such assessments 
are not required in cases where suffi­
cient time does not exist to effect the 
change. Sufficient time means 90 days 
or less before the expiration of tho cer­
tification period. 

(ii) Mandatory disqualification mid-cer­
tification for income ineligibility. The 
local agency must disqualify a parLici­
pan t and any other household members 
currently receiving WIC benefits wr.o 
arc determined ineligible based on the 
mid-certification income reassessment. 
However, adjunctively-eligible WIC 
participants (as defined in paragraphs 
(dJ(2)(vi)(A) or (d)(2)(vi)(B) of this sec­
tion) may not be disqualified from the 
WIC Program solely because they. or 
certain family members, no longer par­
ticipate in one of the other specified 
programs. The StaLe agency will en­
sure that such participants and other 
household members currently receiving 
WIC benefit,; are disqualified during a 
certification period only after their in­
come eligibility has been reassessed 
based on the income screening proce­
dures used for applicants who are not, 
adjunctively eligillle. 

(2) Manclatory sanctions or other ac­
tions for participant violations. The local 
agency must impose disqu2,lifications, 
or take other action;,, in accordance 
with the procedures set, forth in 
§246.12(u), in response to participant 
violations including, but not limited 
to, the violations listed in the defini­
tion of Participant violation in § 2,16.2. 

(3) Optional mid-ce-rtificalion aclions. A 
participant may be disqualified during 
a certification period for the following 
reasons: 

(i) A State ag·ency may allow local 
agencies to disqualify a participant for 
failure to obtain food instruments, 
cash-value vouchers or supplemental 
foods for several consecutive months. 
As specified by the State agency, proof 
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of such failure includes failure Lo pick 
up supplemental foods, cash-value 
vouchers or food instruments, non­
receipt of food instruments or cash­
value vouchers (when mailed instru­
ments or vouchers are returned), or 
failure to have an electronic benefit 
transfer card revalidated for purchase 
of supplemental foods; or 

(ii) If a State agency experiences 
funding shortages, it may be necessary 
to discontinue Progra.m benefits to 
some certified participants. 'l'he State 
agency must explore alternatives (such 
as elimination of new certifications) 
before taking such action. In dis­
continuing benefits, the State agency 
will affect the least possible number of 
participants and those whose nutri­
tional and health status would be least 
impaired by Lh0 action. When a State 
agency elect,s to discontinue benefits 
due to insufficient, funds. it will not en­
roll new pa.rticipants during that pe­
riod. The State may discontinue bene 
fits by: 

(Al Disqualifyi:Jg a group of partici­
pants; and/or, 

(B) Withholding benefits from a 
group with t,he expectation of pro­
viding benefits again when funds are 
available. 

(i) Certification fomis. All cert,ifi­
cation data for each person certified 
shall be recorded on a form (or forms) 
which a.re provided by the State agen­
cy. 'l'he informa.tion on the forms shall 
inclucle-

(1) Name and address; 
(?,) Date of initial visit to apply for 

parLicipation; 
(3) An indication of whether the ap­

plicant was physically present at cer­
tification and, if not, the reason why 
an exception was granted or a copy of 
the document(s) in the file which ex­
plains the reason for the exception; 

(4) A descriptio!l of the document(s) 
used to determine residency and iden­
tity or a copy of the document(s) used 
or the applicant's written statement 
when no documentation exists; 

(5) Information regarding income eli­
gibility for the Program as specified in 
paragraph (d) of this section ,is follows: 

(i) A description of the document(s) 
used to determine income eligibility or 
a copy of the document(s) in the file; 
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(ii) An indication that no documenta­
tion is available and the reason(s) why 
or a copy of the applicant's written 
statement explaining such cir­
cu1nstances; or 

(iii) An indication that the applicant 
has no income. 

(6) The date of certification and the 
date nutritional risk data were taken if 
different from the date of certification; 

(7) Height or length, weight, r,nd 
hematological test results; 

(8) Tlle specific nutritional risk con­
dit.ions which established eligibility for 
the supplemental foods. Documenta-· 
tion should include health history 
when appropriate to the nutritional 
risk condition, with the applicant's or 
applicant's parent's or caretaker's con­
sent; 

(9) 'l'he signature and title of the 
competent professimml auLhority mak­
ing the nutritional risk determination, 
and, if different, the signature and title 
of the administrative person respon­
sible :or determining income eligibility 
under the Program; and 

(10) A sl,atement of tlrn rights and ob­
ligations under the Program. The 
statement must conLtdn a signature 
space, and must be read by or to tho 
applicant, parent, or caretaker. It must 
contain the following language or al­
ternate language as approved by F'NS 
(see §246.4(a)(ll)(i)), and be signed by 
the applicant, parent, or caretaker 
after the statement is read: 

I have been advised of my rights and obli­
gations under the Program. I certify that tho 
information I have provided for my eligi­
bility determination is conect,, 'cO the best of 
my knowledge. This certification form is 
being st1bmltted in connection with the re­
ceipt of Federal assistance. Program officials 
may verify lnformalion on this form. I un­
deratand that intentionally ·making a false 
or misleading statement or intentionally 
misrepresenting, concealing, or withholding 
facts may result In paying the State agency, 
in cash, the value of Lhe food benefits im­
properly issued to me and may subject rnc to 
civil or crin1inal prosecution under State 
and Federal law. 

(11) If the State agency exercises the 
authority to use and disclose confiden­
tial applicant and part;icipant informa­
tion for non-WIC purposes pursuant to 
§2,16.26(d)(2), a staLement that: 

(i) Notifies applicants that the chief 
State health officer (or the governing· 

7 CFR Ch. II (1-1-20 Edition) 

authority, in Urn case of an Indian 
State agency) may authorize the use 
and disclosure of information about 
their participat,ion in tlie \VIC Program 
for non-WIC purposes; 

(ii) Must inrlicate that such informa­
tion will be used by State and local 
\VIC agencies and public organizations 
only in the administration of their pro­
gram,; that serve persons 1oligible for 
the \\'lC Program; and, 

(iii) Will be added to the statement 
required under p:;,ragraph (i)(lO) of this 
section. This statement must, also indi-­
cate that such in:ormation can be used 
by the recipient. organizations only for 
the following: 

(A) To determine the eligibility of 
\VIC appllcants and participants for 
programs administered by such organi­
zations; 

(B) To conduct, outreach for such pro 
grams; 

(CJ To enhance the health, education, 
or well--being of \.VIC applicants and 
participants currently enrolled in 
t,hose programs; 

(DJ 'l'o streamline adminisLrative 
procedures in order to minimize bur­
dens on participants and staff; and, 

(E) To assess and evaluate a State's 
heal th system in terms of responsive­
ness to participants' health care needs 
and health care outcomes. 

(j) Notification of pcaticipant rights and 
responsibilities. In order to inform appli­
cants and part.icipants or their parents 
or caretakers of Program righl-s and re­
sponsibilities, the following informa­
tion shall be provided. \Vhere a signifi­
cant; number or proportion of the popu-­
lation eligible to be served needs the 
information in a language other than 
English, reasonable steps shall be 
taken to provicle the information in ap­
proprir.te languages to such persons, 
corn;ldering t;he scope of the Program 
and the size and concentration of such 
population. 

(1) During the cert.ificat,ion proce­
dure, e\'ery Program applicant, parent 
or caretaker shall be informed of the 
illegality of dual participation. 

(2) At the time of certification, each 
Program participant, parent or care­
t,aker must read, or have read to him 
or her, the st;atement provided in para­
graph /iJ(lO) of this section (or an alter­
nate statement. as approved by PNS). 
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In addition. the following sentences (or 
alternate sentences as approved by 
FNS) must. be read: 

(i) "Standards for eligibili Ly and PH,r­
tlcipation in the WIC ProgTam are the 
same for everyone, regardless of race, 
color, national origin, age, handicap, or 
sex.'' 

(ii) "You may appeal any decision 
made by t,J1e local agency regarding 
your eligibility for the Program." 

(iii) "The local agency wlll marl:e 
health services, nutrition education 
and breastfeeding support available to 
you, Rnd you are encourRged to partlci-­
pate in these services." 

(3) lf the StRte Rgency implements 
the policy of disqualifying R partici­
pant for not picking up supplemental 
foods, cash-value vouohers or food in­
struments in accordRnce with pan,-­
graph (h)(3)(i) of this sect.ion, it shall 
provide notice of this policy and of tho 
importance of regularly picking up 
cash-value vouchers, food instruments 
or supplemental foods to each partici­
pant, parent or caretaker at the Lime 
of each certification. 

(4) At, least during the initial certifi­
cation visit, each participant,, parent 
or caretaker shall receive an expla­
nation of how the locaJ food delivery 
system operates and shall be advisNl of 
t.lie types of health services available, 
where they are located, how they may 
be obtained and why they may be use­
ful. 

(5) Persons found ineligible for the 
Program during a, certification visit 
shall be advised in writing of thP ineli­
gibility, of the reasons for the ineligi­
bility, and of the right to a fair hear­
ing. 'I'he reasons for ineligibility shall 
be properly documented and shall be 
retl,ined on file at, t,he local agency. 

(6) A person who is about to be sus­
pended or disqualified from program 
participation at any time during the 
certification period shall be advised in 
writing not less than 15 days before the 
suspension or disqualification. Such 
notification shall include the reasons 
for this action, and the participant's 
right to a fair hearing . .B'urther, such 
notification need not be provided to 
persons who will be disqualified for noL 
picking up ca.sh-value vouchers, supple­
mental foods or food instruments in ac-
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corda.nce wll,h paragraph (h)(3)(i) of 
this section, 

(7) When a SLaLe or local agency pur 
sues collection of a claim pursuant to 
§246.23(c) against an individual who has 
been improperly issued benefits, the 
person shall be advised in writing of 
the reason(s) for the claim, the value of 
the improperly issued benefits which 
must be repaid, a:id of Lhe right to a 
fair hearing. 

(8) Each participant, parent or care­
taker shall be notified not less than 15 
days before the expiration of each cer­
tific,,tion period that certification for 
the Program Is about to expire. 

(9) If a State afency must sm;pend or 
terminate benefits to any particlpa.nt 
during the participant's certification 
period due to a shortage of funds for 
the Pro[,ram, iL shall issue a. notice to 
such participant in advance, as stipu­
lated in paragraph (j)(6) of this section. 

(10) During the certificRtion proce­
dure, every ProgTam applicant, parent 
or caretaker shall be informed that 
selling or offering to sell ViIC benefits, 
including cash vrdue vouchers, food in­
struments, EB'l' cards, or supplemental 
foods in person, in print, or on line is a 
participant violation, 

(k) Transfer of cerlificatiun, (1) Each 
State agency shall ensure issuance of a 
Verification of Certification card to 
every part,icipant who is a member of a 
family in which there is a migrant 
farmworker or any other participant 
who is likely to be relocating during 
the certification period. Certifying 
local ag·encies shall ensure that 
Veri:ication of Certification cards are 
fully completed_ 

(2) The Stat;e agency shall require the 
receiving local agency to accept 
Verification of Certification ca,rds from 
participants, including participants 
who are migrant farmworkers or mem­
bers of their families, who have been 
participating in the Program in an­
other local agency within or outside of 
the jurisdiction of the Sta.Le agency. A 
person with a valid Verification of Cer-­
tification card shall not, be denied par­
ticipation in the receiving· State be­
cause the person does not meet that 
State's particular eligibility criteria, 

(3) The Verification of Certification 
card is valid until the certification pe­
rio,l expires, and shall be accepted as 
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proof of eligilJility for Program bene­
fit,s. lf Lhe receiving local agency ha;, 
waiting lists for participation, the 
transferring participant shall be placed 
on the list ahead of all waiting appli­
cants. 

(4J The Verification of Certification 
card shall include the name of the pa.r­
ticipant, the dat,e the certification was 
performed, the date income eligibility 
was last, determined, the nutritional 
risk condition of the participant, thP 
date the certification period expires, 
the signature and printed or typed 
name of the certifying local agency of­
ficial. the name and address of the cer­
tifyint; local agency and an ident,ifica­
tion number or sonrn other means of 
accountability. The Verification of 
Certification cud shall be uniform 
throughout the jurisdiction of the 
State agency. 

(]) Dual participation. The St,ate agen­
cy is responsible for the following: 

(1) In conjunction with WTC loc:al 
agencies, the prevent;ion and idontifim,­
tion of dual participaLion within each 
local agency and between local agen­
cies under the State agency's jurisdic­
tion, including actions to identify sus­
pected instances of dual parLicipaLion 
at least semiannually. The State or 
local agency must take follow-up ac­
tion within 120 days of detecting in­
stances of suspected dual participa,tion; 

(2) In areas where a local agency 
serves the same population as an In­
dia:i State agency or a CSFP ag·ency, 
and in area,s where geographical or 
other factors make it likely that par .. 
t,icipants travel regularly between con­
tiguous local service areas located 
across State agency borders, entering 
into an agreement with the other agen .. 
cy for the detect.ion and prevention of 
dual participation. 'l'he agreement 
must be made in writing and included 
in the State Plan; 

(3) Immediate terminatio:1 from par­
t.icipation in one of the programs or 
clinics for participants found in viola­
tion due to dual participation; and 

(4) In cases of dual participation re­
sulting from intentional misrepresen­
t?,tion, the collection of improperly 
issued benefits In accordance wit.h 
§246.23(c)(1J and disqualification from 
both programs in accordance with 
§ 246.12(u)(2). 

7 CFR Ch. II (1-1-20 Edition) 

(m) Certification of persons in homeless 
facilitirs and institutions. (1) Pregnant. 
breastfeeding, and postpartum women, 
infants or children who meet the re­
quirements of p2.ragraph (c) of lhis sec­
tion, and who reside In a homeless fa­
cility, shall be considered eligible for 
the Program and shall be treated 
equally with all other eligible a.ppli­
ca,nts at t,he local ag·ency where they 
apply for WIC benefits, Provided that: 
the State or local agency has taken 
reasonable steps to: 

(i) Establish, to the extent prac­
ticable, that the homeless facility 
meets the following conditions with re­
spect to resident WIC part;icipants: 

(A) The homeless facility does not ac­
crue financial or in-kind benefit from a 
person's pa.rticipation in the Program. 
e.g., by reducing its expenditures for 
food service because its residents are 
receiving \VIC foods; 

(B) Foods provided by the \VIC Pro­
gram are noL subsumed into a com­
munc.l food service, but are availa.ble 
exclusively to the WIC participant for 
whom they were issued; 

(C) The homeless facility places no 
const,raints on the ability of the part,ic­
ipant to partake of the supplemental 
foods. nutrition education and 
breastfeeding support ava.ilalJle under 
the Program; 

(ii) Contact Lhe r.omeless facility pe­
riodically to ensure continued comp\i .. 
ancA with these conditions; and 

(iii) Reqm1st the homeless facility to 
notify the State or local agency if it 
ceases to meet any of these conditions. 

(2) The Stat,e agency may authorize 
or require local ag·encies to make the 
Program available to applicants who 
meet the requirements of paragTa.ph (c) 
of this section, but who reside in insti­
tutions which meet the conditions of 
paragTaphs (n)(l)(i)(A)-(C) of this sec­
tion with respect to resident WIC pa.r­
ticipants. 

(3) The State or local agency shall at­
tempt t,o esta.blish to the best of l ts 
ability.whether a homeless facility or 
institution complies with the condi­
tions of paragraphs (n)(l)(l) (A)-(0) of 
this section with respect to \VIC par­
ticipants. If caseload slots are avail .. 
a.ble, full certification periods sha.11 be 
provided to the following·: 
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(i) Participants who are residents of 
a homeless facility or institution 
which has been found to be in compli­
ance with the conditions of paragraph 
(n)(l)(i)(A)-(C) of this section; 

(ii) Participants who are residents of 
a homeless facility or institution 
whose compliance with the conrlitions 
of paragraphs (n)(l)(i)(A)-(C) of this 
section has not yet been established; 
and 

(iii) Participants for whom no ot;her 
shelter alternative ls available in the 
local ag·ency's service delivery area. 

(4) If a homeless facilit,y or institu­
tion has been determined to be non­
compliant during t,he course of a par· 
Ucipant's initial cert-ificat.ion period. 
participants applying for eontinued 
benefits may be certified again, but the 
S:ate agency shall discontinue 
issuance of WIC foods, except, infant 
formula, to the particip:,nt, in such ac­
commodation until the accommoda­
tion's compliance is achieved or alter·· 
native shelter arrangements are made. 
If certified, such participants shall 
continue to be eligible to receive all 
other wm benefits, such as nutrition 
education. including breastfeeding pro­
motion and support, ancl health care 
referral services. 

(5) 'The State agency shall continue 
to the end of their certification periods 
the participation of residents of 2. 

homeless facility or institution which 
ceases to comply with the conditions of 
paragraphs (n)(l)(i)(A)-(C) of this sec­
tion. 

(6) As soon as the State or local agen­
cy determines that a homeless facility/ 
institution does not meet the condi­
tions of paragraphs (n)(lJ<i) (AJ-(CJ of 
this section, it shall refer all partici­
pants using such accommodation to 
any other accommodations in the area 
which meet these conditions. 

(n) Drug and other harmful substance 
abuse screening. When a State agency 
determines that screening is necessary 
Lo fulfill the referral requirements in 
this part, the State ag-ency must re­
quire screening for the use of drugs and 
other harmful substa.nces. When such 
screening is required, it sha.11: 

(1) Be limited to the extent the State 
ag-ency deems necessary to fulfill the 
referral requirement of § 2·16.4fa)(8) of 
this part and the drug and other ha.rm-
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ful substance abuse information re­
quirement of § 246.ll(a)(3) of thi;; part; 
and 

(2) Be inteirrated into certification 
process as part of the medical or nulri­
tional assessmen~. 

(o) Are applicants required to be phys­
ically present at certificalion?-(l) In gen­
eral. 'l'he State or local agency must re­
quire all applicants to be physically 
present at each WIC certification. 

(2) E1:ceptionS•·-(i) Disabilities. The 
State or loca.l agency must, g-rant an 
exception to applicants who are qua.Ii•· 
fled individuals wi;;h disabilities and 
are unable to be physically present at 
t,he WIC clinic because of tl,eir disabil­
ities or applicants whose parents or 
carecakers are individuals with disabil­
it,ies that meet this standard. Exr,m­
ples of such situations include: 

(A) A medic,tl condition that neces­
sitates the use or medical equipment 
\,hat, is not easily transportable; 

(B) A medical condition that, requires 
confinement, t.o bed rest; and 

(C) A serious illnes;, that may be ex­
acerbated by coming in to the WIC 
clinic. 

(ii) Receiving ongoing health care. The 
State agency nmy exempt, from t,he 
physic,d presence requirement, if being 
physically present woulrl pose an un­
reasonable barrier, an infant or child 
who was present at his/her initial WIC 
certification and is receiving ongoing 
health care. 

(iii) Working parnnts or caretakers. The 
State agency may exempt from the 
physical presence requirement an in­
fant or child who was present at his/her 
ini l,ial WIG certification and was 
present at a WIC certification or recer­
tification det,ermim,tion within the 1-
year period ending- on the date of the 
most recent certification or recertifi­
cation determination and is under tile 
care of one or more working parents or 
one or more primary working care­
takers whose working- status presents a 
barrier to bringing the infant or child 
in to the WlC clinic. 

(iv) Infants under 8 weeks of age. The 
State agency may exempt from the 
phy;,ical presence requirement an in­
fant. under eig-ht (8) weeks of age who 
cannot be present at certification for a 
reason determined appropriate by the 
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local agency, and for whom all nec­
essary certification information is pro­
vided. 

(p) Certification of qualified aliens. In 
those cases where a person sponsors a 
qualified alien, (as the term is defined 
in the Immigration and Nationality 
Laws (8 U.S.C.1101 el seq.)), i.e., signs an 
affidavit of support, the sponsor's in­
come. including the income of the 
,sponsor's spouse, shall not be counted 
in determining the income eligibility 
of the qualified alien except when the 
alien ls a member of the sponsor's fam­
ily or economic unit. Sponsors of quali­
fied aliens are not required to reim­
burse the State or local agency or t,he 
Federal government for \VIC Program 
benefits provided to sponsored aliens. 
l<'urther, qualified aliens are eligible 
for the \VIC Program without regard to 
the length of time in tho qualifying 
status, 

[50 FR 6121, Feb. 13, 198.5] 

EDITORIAL NOTE: For FEDERAL REGIS1'lc1' cl­
Latlons affecting §216.7, see the List of CFlt 
Sections Affected, which appears in the 
Finding Aids section of the printed volume' 
and at wu1w.govinfo.gov. 

§ 246.8 Nondiscrimination. 

(P.) Civil rights requirements. The St.ate 
agency shalt comply with the require­
ments of title VI of the Civil Rights 
Act of 1964, Litle IX of the Education 
Amemlments of 1972, section 504 of the 
Rehabilitation Act of 1973, the Age Dis­
crimination Act of 1975, Department of 
Agriculture regulations on non­
discrimination (7 CFR p?.rts 15, 15a and 
15b), and FNS instructions to ensure 
that no person shall, on the grounds of 
race, color, national origin, age, sex or 
handicap, be excluded from particip2.­
tion in, be denied benefits of. or be oth­
erwise subjected to dlscrimin2.tion 
under the Program. Compliance with 
title VI of the Civil Rights Act of 1964, 
title IX of the Education Amendments 
of 1972, Sec Lion 504 of the Rehab iii ta­
tion Act of 1973, the Age Discrimina­
tion Act of 1975, and reg·ulations and 
instructions issued thereunder shall in­
clude, but not be limited to: 

(1) Notification to the public of the 
nondiscrimination policy and com­
plaint rights of participttnts and poten­
tially eligible persons; 
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(2) Review and monitoring activity to 
ensure Program compliance with the 
nondiscrimination law,:; and regula­
tions: 

(3) Collection and reporLing of racial 
and ethnic parlieipation data as re­
quired by title VI of the Civil Rights 
Act of 1964, which prohibits discrimina­
tion in federally assisted programs on 
the basis of race. color, or llat,iona.I ori 
gin; and 

(4) Establishment of grievance proce­
dures for handling complaints based on 
sex and handicap. 

(b) Complaints. Persons seeking to file 
discrimination complaints should write 
to USDA, Director. Office of Adjudica­
tion and Compliance, 1400 Independence 
Avenue, SW., Washington, DC 20250.... 
9410, or c,,ll (800) 795-3272 (voice) or (!W2) 
720-6382 ('l"l'Y). All complaints received 
by State or local agencies which allege 
discrimination bt1sed on race, color, na­
tional origin, or age shall be referred to 
the Secretary of Agriculture or Direc­
tor, Office of Equal Opportunity. A 
State or local agency may process 
complaints which allege discriminat,ion 
based on sex or handicap if grievance 
procedures arc in place. 

(c) Non-English materials. Where a sig­
nificant number or proportion of the 
population eligible to be served needs 
service or information in a language 
ot,her than English in order effectively 
to be informed of or to participate in 
the Program, the State agency shall 
take reasonable steps considering the 
size and concentration of such popu­
lation, to provide information in appro­
priate langua.ges to such persons. This 
requirement applies with regard to re­
quired Prog-ram information except 
certification forms which are used only 
by local agency staff. The St;ate agency 
shall also ensure that all rights and re­
sponsibilities listed on the certifi­
cation form are read to these appli­
canLs in the appropriate language. 

[50 FR 6121, Feb. 13, 1985, as amended at 13 
FR 11312, Mar. 3, 2008] 

§ 246.9 }'air hearing procedures for 
participants. 

(a) Availability of hearings. The State 
agency shall provide a hearing proce­
dure through which any individual may 
appeal a State or local agency action 
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which results in a claim againsL the in­
dividual for repayment of Lhe cash 
value of improperly issued benefits or 
results in the individual's denial of par­
ticipation or disqualification from the 
Program. 

(b) Hearing system. The Sta.Le agency 
shall provide for either a hearing at the 
State level or a hearing at the local 
level which permiLs the individual to 
appeal a loc2,l agency decision to the 
State agency. The State agency may 
adopt local level hearing,; in some 
areas, such as those with large ca.se­
loads, and maintain only SLaLe level 
hearings in other areas. 

(c) Nnlijication of appeal rights. At the 
time of a claim against a,1 individual 
for improperly issued benefits or al the 
time of prtrticipation denial or of dis­
qualification from the Program, t.he 
State or local agency shall inform each 
individual in writing of tlw right to a 
fair hearing, o: the method by which a 
hearing may be requested, and L.l:a.t 
any positions or argumenLs on behalf 
of the individual may be presP-ntecl per­
sonally or by a representative such as 
a relative, friend, legal counsel or 
other spokesperson. Such notification 
is not required at the expiration of a 
certification period. 

(cl) Request for hearing. A request for 
a hearing is defined as any clear ex­
pression by the indivirluaJ, the individ­
ual's parent, caretaker, or other rep­
resentative, that he or she desires an 
opportunity to present his or her case 
to a higher authority. The SLate or 
local agency shall not limit or inter­
fere with the individual's freedom to 
request a hearing. 

(e) Time limit for reqnest, The State or 
local agency shall provide individuals a 
reasonable JJeriod of time to request 
fair hearings; provided that., such time 
limit is not less tlrnn 60 days from the 
date the agency mails or gives the ap .. 
plicant or participant the notice of ,,d­
verse action. 

(fJ Denial or dismissal of request. The 
State and local agencies shall not; deny 
or dismiss a request, for a hearing un­
less--

(1) The request is not received within 
the time limit set by the State agency 
in accordance with paragraph (e) of 
this section; 
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(2J The request is withdrawn in writ­
ing by the appellant or a representa­
tive of the ttppellant; 

(3) The appellant, or representative 
fails, without good cause, to appear at 
the scheduled hearing; or 

(4) The appellant has been denied par­
Licipat,ion by a previous hearing and 
cannot provide evidence that cir­
cumst,2.nces relevant to Progran1 eligi­
bility have changed in such a way as to 
justify a hearing. 

(g) Continua/ion of benefits. Partici­
pants who appeal the termination of 
bene:ils within the 15 days advance ad­
verse action notice period provided by 
§ 246.7(j)(6) must continue to receive 
Program benefits until the hearing of­
ficial reaches a decision or the certifi­
cation period exyires, whichever occurs 
first. 'l'his does not. apply to applicants 
denied benefit,s at initial certification. 
participants whose certification peri­
ods have expired, or participants who 
become ctttogorica\ly ineligible t'or 
benefits. Applicants who are denied 
benefits at initial certification, partici­
pants whose certification periods have 
expired. or pt<rLicipanLs who become 
categorically ineligible during a cer­
tification period may appeal Lhe denial 
or termination wiLhin the timeframes 
set by the State agency in accordance 
with paragTttph (e) of this section, but 
must not; receive benefits while await­
ing the hearillg or its rnsu!ts. 

(h) Rules of proceclure. State and local 
agencies shall process each request for 
a hearing under uniform rules of proce­
dure and shall makes these rules of 
procedure available for public inspec­
tion and copying. At a. minimum, such 
rules slrnll include: The time limit;, for 
requesting and conducting a hearing; 
all advance notice requirements: the 
rules of conducL at the hearing; and thP 
rig•hts and responsibilities of the appel­
lant. The procedures shall not be un­
duly complex or legalistic. 

(i) Hearing official. Hearings shall be 
conducted by an impartial official who 
does not have any personal stake or in­
volvement in the decision and who was 
not direct,ly involved in Lhe initial de­
termination of the action being con­
tested. The hearing official shall-

(1) Administer oaths or affirmat.ions 
if required by the State; 
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(2) Ensure that all relevant issues are 
considered; 

(3) Request, receive and make part of 
Lte tearing record all evidence deter­
mined necessary to decide the i8sues 
being raised; 

(4) Regulate the conduct a.nd course 
of the hearing consistent with due 
process to ensure an orderly hearing; 

(5) Order, where relcvlinL and nec­
essary, an independent medical assess­
ment or professional evaluation from a 
source mutually satisfactory to the ap-­
pellant and the State agency; and 

(6) Render a hearing· decision which 
will resolve the dispute. 

(j) Conduct of the hearing. The State 
or !coal agency shall ensure that the 
hoa,ring is accessible to the appelh,nt 
and is held within three week:' from 
the date the State or lom,I agency re­
ceived tho request, for a hearing·. 'l'he 
State or local agency shall provide the 
appellant with a minimum of 10 day;; 
advance written notice of the time and 
place of the hearing and shall enclose 
an explanation of the hearing proce­
dure with the notice. The State or 
local agency shall also provide the ap­
pellant or representat-i ve an oppor­
Luni ty to-

(1) Examine, prior to and during the 
hearing, the documents and records 
presented to support the decision under 
appeal; 

<2J Be assisted or represented by an 
attorney or olher persons; 

(3) Bring· wit~esses; 
(4) Advance arguments without 

undue interference; 
(5) Question or refute any testimony 

or evidence, including an opportunity 
to confront and cross-examine adverse 
witnesses; and 

(6/ Submit evidence to establish all 
pertinent facts and circumstances in 
the case. 

(k) Fair hearing decisions. (1) Deci­
sions of the hearing official shall be 
based upon the application of appro-­
priate Federal law, regulations and pol­
icy as related to the facts of the case as 
established in the hearing record. The 
verbatim transcript or recording of tes­
timony and exhibits, or an official re­
port containing the substance of wlrn.t 
transpired at the hearing, together 
with all papers and requests filflcl in the 
proceeding, constitute the exclusive 
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record for a finnl decision by hearing 
official. The SLate or local agency shall 
retain Lhe hearing record in accordance 
with §2-16.2.5 and make these records 
available, for copying and inspect,ion, 
to the appelhu1t, or representative at 
any reasonable time. 

(2) The decision by the hearing offi 
cial shall summarize the fo.cts of Lhe 
case, specify the reci.sons for the deci­
sion, and identify the supporting evi­
drmce and the pertinent regulations or 
policy. The decision shall become a 
part of the record. 

(3J Within 45 clays of the receipt of 
the request for the hearing, the State 
or local agency shall notify the appel­
lant, or representative in writ.ing of the 
decision and the reasons for the deci­
sion in a.ccordance with paragraph 
(k)(2) of this section. If Lhe decision is 
in favor of the appellant and benefits 
were denied or cliscontinuecl, benefiLs 
shall begin immedifLLcly. If the deci­
sion concems disqualification and is in 
favor of the age,1cy, as soon as arlmin­
istra~ively feasible, the locn.l agency 
shall terminate r,ny continued benefits, 
as decided by the hearing official. If 
the decision regarding repayment of 
benPfits by the appellant, is in favor of 
the agency, the State or local agency 
shall resume its efforts to collect the 
claim, even during pendency of an ap­
peal of a locfll-level fair hearing deci­
sion to the St,ate agency. 'l'he appellant 
may appeal a local he,uing decision to 
the St2.te agency, provided that the re­
quest for appeal is made within 15 clays 
oft.he mailing date of the hearing deci­
sion notice. If the decision belng ap­
pealed concerns disqualification from 
the Progrnm, Lhe appellant shall nol 
continue to receive benefits while an 
appeal to the State agency of a deci­
sion rendered on 2.ppeal at the local 
level is pending. 'l'he decision of a hear­
ing o:ficial at the local level is binding 
on the local agency and the State agen­
cy unless it is appealed to the State 
level and overturned by the Sta.Le heflr­
ing of:'icial. 

(4) The State and local agency shall 
make all hearing records and decisions 
available for public inspection and 
copyi::lg·; however, the names and ad­
dresses of part,iclpant.s and other mem­
bers of the public shall he kept con­
fidential. 
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(I) Judicial review. If a State level de­
cision upholds the ag·ency action and 
the appellant expresses an intereat in 
pursuing a higher review of the deci­
sion, the State agency shall explain 
any further S;;ate level review of the 
decision and any State level rehearing 
process. If these are elt,her unavailable 
or have been exhausted, the Stat-e 
agency shall explain the right, to pur­
sue judicial review of the decision. 

[50 Frt 6121, Fe'J. 13, 1986, as amended at. 52 
FR 21236, June 1, 1987; 59 FR 11503, Mar. 11, 
1991; 71 FR 56730, Sept. 27, 2006; 73 FR 11312, 
Mar. 3, 2008] 

Subpart D-Participant Benefits 

§ 246.10 Supplemental foods. 

(a) General. This section prescribes 
the requirements for providing· supple­
mental foods to participants. The State 
agency must ensure tht,t local agencies 
comply with this section. 

(b) Statr agency responsibilities. (1) 
State agencies may: 

(iJ Establish criteria in addition to 
the minimum Federal requirements in 
Table 4 of paragraph (e)(12) of this sec­
tion for the supplemental foods in their 
States, except that t1rn State agency 
may not selectively choose which eligi­
ble fruits and vegetables are available 
to participants. These State agency 
criteria could address, but, not be lim­
ited to, other nutritional standards, 
competitive cost. State-wide avail­
ability, and partidpant appeal. For eli­
gible fruits and vegetables, State ag·en­
cies may restrict packaging, e.g., plas­
Lic containers, and package sizes. such 
as single serving, of processed fruits 
and vegetables available for purchase 
with the cash-value voucher. In addi­
tion, State agencies may identify cer­
tain processed WlC-eligible fruits and 
vegetables on food lists where the po­
tential exists for vendor or participant 
confusion in determining authorized 
WIC-e!igihle items. 

<ii) Make food package adjustments 
to better accommochte participants 
who are homeless. At the State agen­
cy's option, these adjustments would 
include, but not. be limited to, issuing 
authorized supplemental foods in indi­
vidual serving-size containers to ac­
commodate lack of food storage or 
preparation facilities. 
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(2) State agencies must: 
(i) Id-cntify the brands of foods and 

package sizes that are a.cceptable for 
use in the Program in their States in 
accordance with the requirements of 
this section. State agencies must also 
provide to local agencies, and include 
in the State Plan, a list of acceptable 
foods and their rrncxlmum monthly al­
lowances RS specified in Tables 1 
through 4 of paragraphs (eJ(9) through 
(e)(l2) of this section; and 

(ii) Ensure that local agencies: 
(A) Make available to participants 

the maximum monthly allovmnces of 
authorized supplemental foods, except 
as noted in paragraph (c) of this sec­
tion, and abide by the authorized sub­
stitution rates for WIC food substi­
tutions as specified in 'l'ables 1 through 
3 of paragraphs (e)(9) throug·h (e)(ll) of 
this section; 

(B) Make available to participants 
more t.lrnn one food from each WIC food 
categ·ory excep~ for the ca,tegories of 
peanut butter and eggs, and any of the 
WIC-ellgible fruits and vegetables 
(fresh or processed) in each authorized 
food package as listed in paragraph (e) 
of this section; 

(C; Aut,horize only a compet,mt pro­
fessional authority to prescribe the 
categories of authorized supplemental 
foods in quantities that do not exceed 
the regulatory maximum and are ap­
propriate for the part,iclpant, taking 
into consideration the participant's nu­
t,ritional and breastfeeding needs; anrl 

/D) Advise participants or their care­
taker, when a1Jpropriate, that, the sup­
plemental foods issued are only for 
their personal use. However, the sup­
plemental foods are not authorized for 
participan L use while hospit,alized on 
an in-patient basis. In addition, con­
sistent with §246.7(m)(l)(i)(BJ, supple­
mental foods are not authorized for use 
in the preparation of meals served in a 
comrnunal food service. This restric­
tion does not preclude the provision or 
use of supplemental foods for indi­
vidual participants in a nonresidential 
setting (e.g., child care facility, family 
day care home, school, or 'other edu­
cational program); a homeless facilit,y 
that meets the requirements of 
§246.7(m)(l); or, at t,he State agency's 
discretion, a residential institution 
(e.g., home for pregnant teens, prison, 
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or residentia,l drug trea,tment cenLer) 
that meets the requirements currently 
set forth in §246.7(m)(l) and (m)(2J. 

(c) Nutrition tailoring. The full max­
imum monthly allowances of all sup­
plemental foods in all food packages 
must be made available to particip2.nts 
if medically or nutritionally war­
ranted. Reductions in these a,mounts 
cannot be made for cost-sa.vings, acJ.­
ministrative convenience, caseload 
management, or to control vendor 
abuse. Reductions in these amounts 
cannot be m2.de for categories, groups 
or subgroups of WIC participants. The 
provision of less than the maximum 
monthly allowances of supplemental 
foods to an individual WIC participn.nt 
in all food packages !R appropriate only 
when: 

(1) Medically or nutritionally war­
ranted (e.g., to eliminate a food due to 
a food allergy); 

(2) A particip2.nt. refuses or cannot 
use the maximum monthly allowances; 
or 

(3) The quantities necessary to sup­
plement another programs' contribu­
tion to fill a medical prescription 
would be less than the maximum 
monthly allowances_ 

(d) Medical documentation-(!) Supple­
mental foods requiring medical docu-­
mentation. Medical documentation il• 
required for the issuance of l;he fol­
lowing supplemental foods: 

(i) Any non-contract, brand infant 
formula; 

(ii) Any infant formula prescribed to 
an infant, child, or adult who receives 
Food Package III; 

(iii) AJ!y exempt infant formula; 
(iv) Any \VIC-eligible nutriLional; 
(v) Any authorized &upplemental food 

issued to participants who receive Food 
Package III; 

(vi) Any contract brand infant for­
mula that does not meet the require­
ments in Table 4 of paragraph (e)(l2) of 
this section. 

(2) Medical documentation for other 
supplemental foods. (il State agencies 
may authorize local agencies to issue a 
non-contract brand infant formula that 
meets the rec1uirements in Table 4 of 
paragraph (e)(12) of this section with­
out medical documentation In order to 
meet religious eating patterns; and 
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(ii) The Stat.e agency has the discre­
tion to require medical documentation 
for ,wy contract brand infant formula 
other than the primary contract infant 
formula and may decide that some con­
tract brand infant formula may not be 
issued under any circumstttnces. 

(3) k!edical Determination. For pur­
poses of this progmm, medical docu­
menLaLion means that a health care 
professional licensed to write medical 
prescriptions under State law has: 

(i) Made a medical determination 
that the participant has a qualifying 
condition as described in paragrn.phs 
(e)(l) through (e)(7) of this section that 
dictates the use of the supplcmentttl 
foods, as described in paragraph (d)(l) 
of this section; anrl 

(ii) Provided the written documenta­
tion t,ha,t meets the technical require­
ments described in paragraphs (d)('lJ(ii) 
and (d)(•1)(iii) of this sect.ion. 

(4) Technical Requirements-(i) Loca­
tion. All medical documentation must 
be kept on file (electronic or hard 
copy) at the local clinic. The medical 
documentation kept on file must in­
clude the initial telephone documenta.­
tion, when received as described in 
paragraph (d)(-1J(iii)<B) of this section. 

(ii) Content. All medical documenta­
t,ion must. include the following: 

(A) The name of the authorized WIC 
formula (infant formula, exempt infant 
formula, WIC-eligible nutritional) pre­
scribed, including· amount needed per 
day; 

(BJ 'l'he authorized supplement.al 
food(s) appropriate for the qualifying 
condition(s) and their prescribed 
arnounts; 

(CJ Length of time the prescribed 
WIC formula and/or supplemental food 
is required by the participant; 

(D) The qualifying conclition(s) for 
issua.nce of the authorized supple­
mental food(s) requiring medical docu­
mentation, as described in paragra.phs 
(e)(l) through (e)(7) of this section; and 

(El Signa,t,ure, date and contact infor­
mation (or name, date and contact in­
fornrntion), if the initial medical docu­
mentation was received by telephone 
and the signed document is forth­
coming, of t,he health care professional 
licensed by the State to write prescrip­
tions in accordance with State laws. 
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(iii) Written confirmation.-(A) Gf'ncral. 
Medical documentation musL be writ­
ten and may be provided as an original 
written document, an electronic docu­
ment, by facsimile or by telephone to a 
competent professional authority until 
written confirmation is received. 

(BJ Medical documentation provided by 
telephone. Medical documentation may 
be provided by telephone to a com­
petent professional authority who 
must promptly document the informa­
tion. The collection of the required in­
formation by telephone for medical 
documentation purposes may only hp, 
used until written confirmation is re­
ceived from a health care profe,;siona.l 
licensed to write medical prescriptions 
and used only when absolutely nec­
essary on an individual participant 
basis. The local clinic must obtain 
V>'I'itten confirmation of the medical 
documentation within a reasonahle 
amount of Lime (Le., one or Lwo week's 
time) after accepting the initial med­
ical documentMion by telephone. 

(5) Medical supervision. requirements. 
Due to the nature of the health condi­
tions of participants who are issued 
supplemental foods that require med­
ical documentation, close medical rm­
pervislon is essential for each partici­
pant's dietary management. 'l'he re­
sponsibility remains with the partici­
pant's health care provider for this 
medical oversight and instruction. This 
responsibility cannot be assumed by 
personnel at the WIC State or local 
agency. However, it would be the re­
spOJ1Sibility of the \VIC competent pro­
fessional autl:ority to ensure that only 
the amounts of supplemental foods pre­
scribed by tlie participant's health care 
provider are issued in the participant's 
food package. 

(e) Food packages. 'l'here are seven 
food packages available under the Pro­
gram that may be provided to partici­
pants. The authorized supplementa.l 
foods must he prescribed from food 
packages according to the category and 
nutritional needs of the participants. 
Breastfeeding assessment and the 
mother's plans for breastfeedi.ng serve 
as the basis for determining food pack­
age issuance for all breastfeeding 
women. The intent of the WIC Program 
is that all breastfeeding women be sup­
ported to exclusively breastfeed their 
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infants and to choose the fully 
breast.feeding food package without, in­
fant formula. Breaslfeeding mothers 
whose in fan ts receive formula from 
\VIC r,re to be supporLed to breastfeed 
to the maximum extent possible with 
minimal supplementation wit,h infant 
formula. Formula amounts issued to 
breastfed infants are to be tailored to 
meet !Jut not exceed Lhe infant's nutri­
tional needs. 'l'he seven food packages 
are as follows: 

(1) Food Package I- -Infants birth 
through 5 months-(i) Participant cat­
egory served. 'l'hls food package is de­
signed for issuance Lo infanL partici­
pants from birth through age 5 months 
who do not have a condition qualifying 
them to receive Food Package !TL The 
following infant feeding variations are 
defined for the purposes of assigning 
food quanUties and types in Food 
Packages I: Fully breastfeeding (the 
Infant doesn't, receive formula from the 
WIC Program); partially (mostly) 
breas~feeding (the infant is breastfed 
but also receives infant formula from 
WIC up to the maximum allowance de­
scribed for partially (mostly) breastfed 
infants in 'l'able 1 of pan.graph (e)(9) of 
Lhis section; and fully formula fed (t,he 
infant is not. breastfed or is breastfed 
minimally (the infant receives infant 
formula from WIC in quantities that 
exceed those allowed for partially 
(mostly) breastfed infa.nts). 

(ii) Infant feeding age categories-(A) 
Birth to one month. Two infant food 
packages are available during the first 
month after birt:0.--fully breastfeeding 
and fully formula-feeding. State agen­
cies also have the option to make 
available a third food p,,ckage con­
taining not more than one can of pow­
der infant formula in the container size 
that provides closest to 104 reconsti­
tuted fluid ounces to breastfed infants 
on a case-by-case basis. The infant re­
ceiving this food package is considered 
partially breastfeeding. State agencies 
choosing to make ava!lable a partially 
breastfeeding pac;i:age in the first 
month may not standardize issuance of 
this food package. Infant formula may 
not be routinely provided during the 
first month after birth to breastfed in­
fants in order to support the successful 
establishment of breastfeeding. 
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(TI) One through S months. Three in­
fant food packages are ,wailable from 1 
monLhs through 5 monLhs-fully 
breastfeeding, partially (mostly) 
breastfeeding. or fully formula-fed. 

(iii) Infant formula requirements. 'l'his 
food package provides iron-fortified in­
fant formula that is not an exempt in· 
fant formula and tha,t meets the re­
quirements in Table 4 o:· paragraph 
(e)(12) of this section. The issua,nce of 
any contract bra,nd or noncontract 
brand infant formula that contains less 
than 10 milligrams of iron per liter (at 
le,,st; 1.5 millignims iron per 100 
kilocalories) at standard dilution is 
prohibited. Except as speci:ied in para­
graph (d) of this section. local agencies 
must issue as the first choice of 
issuance the primary contract infant 
formula., as defined in § 2-16.2, with all 
other infant formulas issued as an a.] .. 

ternative to the primary contract, in­
fant formula. Noncontract brand infant 
formula and any contract brand infant 
formula that does not meet the re­
quirement,s in Table 4 o: paragraph 
<e)(12) of this section may be issued in 
this food package only wit,h medical 
documentation of the qualifying· condi­
tion. A health care professional li­
censed by the State to write prescrip­
tions must make a medical determina­
tion and provide medical documenta-• 
tlon t,hat indicates the need for the in­
fant formula. For situations that do 
not require the use of an exempt infant 
formula, such determina~ions include, 
but are not limited to, documented for­
mula intolerance, food allergy or inap­
propriate growth pattern. Medical doc­
umentation must: meet the require­
ments described in paragrnph (d) of 
this section. 

(iv) Physical forms. Local agencies 
must issue all WIC formuh1s (W1C for­
mulas mean all infant, formula, exempt 
infant formula and \VIC-eligible 
nutrltionals) in concentrated liquid or 
powder physical forms. Ready-to-feed 
WIC formulas may be authorized when 
the competent professional authority 
determines and documents that: 

(A) The participanVs household lms 
an unsanitary or restricted water sup­
ply or poor refrigeration; 

(B) The person caring for the partici­
pant may have difficulty in correctly 
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diluting concentrated or powder forms; 
or 

(C) The WIC infant, formula is only 
available in ready-to-feed. 

(v) Authoriwd category of supplemental 
foods. Infant formula ls t,he only cat­
egory of supplemental foods authorized 
in thi;s food pacbtge. Exempt infant 
formulas and \VIC-eligible nutritionals 
ttre authorized only in I0ood Package 
III. 'rhe maximum monthly allowances, 
allowed options and substitution rates 
of supplemental foods for infants in 
Food Packages I are Rt;ated i.n Table 1 
of paragraph (e)(9) of this section. 

(2) Food Package II-Infants 6 through 
11 months-(!) Participant category 
served. This food packat(e is designed 
for issuance to infant participants from 
6 through 11 months of age who do not 
have a condiLion qualifying them to re-­
ceive Food Package III. 

(ii) Infant food packages. Three food 
packa.ges for infants 6 tllrougl1 11 
months are available fully 
breastfeeding, partially (mostly) 
breastfeeding, or fully formula fed. 

(iii) infant formula requirements. The 
requirements for issuance of infant for­
mula b Food Package I, specified in 
paragraphs (e)(l)(iii) and (e)(l)(iv) of 
this section, also apply to the issuance 
of infant formul2. in Food Package 11. 

(iv) Authorized categories of supple­
mental foods. Infant formula, infant ce­
real. a~d infant foods are the cat­
egories of supplemental foods author­
ized in this food package. The max­
imum monthly allowances, allowed op­
tions and substitution rates of supple­
mental foods for infants in Food Pack­
ages II are stated in Table 1 of para­
c"raph (e)(9) of this section. 

(3) Food Package ITI--Participants with 
qualifying condilions-(i) Participant cat­
egory served ancl qualifying conditions. 
'rl1is food package is regerved for 
issuance to women, infants a.nd child 
participants who have a documented 
qualifying condition that requires the 
use of a \VIC formula (infant formula, 
exempt infant formula or WW-eligible 
nutritional) because the use of conven­
tional foods is precluded, restricted, or 
inadequate to address their special nu­
tritional needs. Medical documentation 
must meet the requirements described 
in paragraph (d) of this section. Par­
ticipants who are eligible to receive 
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this food package must have one or 
more qualifying conditions, as deter­
mined by a health care profea;sional li­
censed to write medical prescriptions 
under State law. The qualifying condi­
tions include but are not limited to 
premature birth, low birth weight, fail­
ure to thrive, inborn errors of metabo­
lism and metabolic disorders, gastro­
intestinal disorders, malabsorption 
syndromes, immune systcc11 disorders, 
severe food allergies that require an 
ele:nental formula, and life threa.t­
ening disorders, diseases and medical 
conditions that impair ingestion, diges­
tion, absorption or the utilization of 
nutrients that. could Rdversely affect 
Urn parUcipant's nutrition status. This 
food package may not be issued solely 
for the purpose of enhancing nutrient 
intake or managing body weight.. 

(ii) Non-authorized issuance of Food 
Package III. This food package is not 
authorized for: 

(A) Infants whose only concli tion is: 
(I) A diagno,;ed formula intolerance 

or food allergy to lactose, sucrose. 
milk protein or soy protein that does 
not require the use of an exempt infant. 
formula; or 

(2) A non-specific formula or food in 
tolerance. 

(TI) Women and children who have a 
food intolerance Lo lactose or milk pro­
tein that can be successfully managed 
with the use of one of the other WIC 
food packages (Le., li'ood Packages IV­
VTI); or 

(C) Any participant solely for the 
purpose of enhancing nutrient intake 
or managing body weight without an 
underlying c1ualifying condition. 

(iii) Restrictions on the issuance of WJC 
formulas in reacly-to-jeerl (RT FJ forms. 
\VIC State agencies must issue WIC for­
mulas (infant formula, exempt infant 
formula and WIC-eliglhle nutritionals) 
in concentrated liquid or powder phys­
ical forms unless the requirements for 
issuing RTF' are met 6,S described in 
paragraph (e)(l)(iv) of this section. In 
addition to those requirements, there 
are two additional concli tions which 
may be used to issue RTli' In 1''ood 
Package III: 

(A) If a ready-to-feed form better ac­
commodates the part,ieipant's conrli­
tion; or 
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(B) If it improves the part.icipant's 
compliance in consuming the pre­
scribed WIG formula. 

(iv) Unauthorizi'd WlC costs. All appa­
ratus or devices (e.g .. enteral feeding 
tubes, bags and pumps) designed to ad­
minister WIC formulas are not allow­
able WIC cost.s. 

(v) Authorized categories of supple­
mental foods. The supplemental foods 
authorized in this food package require 
medical documentation for issuance 
and include WlC formula (infant for­
mula, exempt infant formula, and WIC­
eligible nutrit.ionals), infant cereal, in­
fant foods, milk, cheese, cgf,s, canned 
fish. fresh fruits and veget2.bles, break­
fast cereal, whole wheat/whole grain 
bread, juice, legumes ancl!or peanut 
butter. The maximum monthly allow­
ances, allowed options and substitution 
rates of supplemental foorls for infants 
in F'ood Package III are stat.eel in Table 
1 of parn.graph (e)(9) of this section. 
The maximum monthly allowances, al­
lowed options. 2.nd substitution rates 
of supplemental fooda for children and 
women in Food Package III are stated 
in Table 3 of paragraph (e)(ll) of this 
section. 

(vi) Coordination with medical payors 
and other proyrams that provide or reim­
burse for formulas. WTC State agencies 
must, coordinate with other F'edera]. 
State or local government P.g·encies or 
with private agencies that, operate pro­
grams tilat alRo provide or could reim­
burse for exempt infant formulas and 
WIC-eligHile nutritionals benefits to 
mutual participants. At a minimum, a 
WIC State agency must coordinate 
with tte State Medicaid Program for 
the provision of exempt infant for­
mulas and \VIC-eligible nutritlonals 
that are aut;horized or could be author­
ized under the State Medicaid Program 
for reimbursement and that are pre­
scribed for WIC participants who are 
also Medicaid recipients. The WIC 
State ag·ency is responsible for pro­
viding up to the maximum amount of 
exempt infant formulas and WIC-eligi­
ble nu tritionals under F'ood Package 
III in si•,uations where reimbursement 
is not provided by another entity. 

(4) Food Package IV-Children 1 
through 4 ycars-(i) Participant category 
served. This food package is designed 
for issuance to participants 1 through 4 
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years of age who do not have a condi­
tion qualifying them to receive Food 
Packa.g·c III. 

(ii) Authorized categories of supple­
mental foods. Milk, breakfast cereal, 
juice, fresh fruits and vegetables, whole 
wheat/whole grain bread, eggs. and leg­
umes or peanut butter are Lhe cat­
egories of supplement~J foods author­
ized in this food package. The max­
imum monthly allowances, allowed op­
tions and subst.itut.lon rates of supple­
mental foods for children in Food 
Package IV are stated in Table 2 of 
paragraph (e)(lO) of this section. 

(5) Fond Package V-Pregnant and par­
tia.Zly (mostly) breastfeeding women-(i) 
Participant category served. This food 
package is designed for i,ssuance to 
women participants with singleton 
pregnancies who do not have a condi­
tion qualifying them t,o receive Food 
Package III. This food package is also 
designed for issuance to partially 
(mostly) breastfeeding women partici­
pants, up to 1 year postpartum, who do 
not have a condition qualifying them 
to receive Food Package III and whose 
partially (mostly) breastfed infants re­
ceive formula from the \VIC program in 
amounts that do not exceed the max­
imum a.llowa.nces described in 'I'able l 
of paragraph (e)(9) of this section, 
Women participants partially (mostly) 
breast.feeding more the.n one infant 
from the same pregnancy, pregnam, 
women fully or partially breastfeeding 
singleton infants, and women partici­
pants pregnant with two or more 
fetuses, are eligible to receive Food 
Package VII as described in paragraph 
(e)(7) of this section. 

(ii) Authorized categories of supple­
mental foods. Milk, breakfast cereal, 
juice, fresh fruits and vegetables, whole 
wheallwhole grain bread, eggs, legumes 
and peanut butter are the categories of 
supplemental foods authorized in this 
food package. The maximum monthly 
allowances, allowed options and substi­
tution rates of supplemental foods for 
women in Food Package V are stated 
in Table 2 of para.graph (e)(lO) of this 
section. 

(6) Food Package VI-Postpartum 
women--(i) Participant category served. 
This food package ls designed for 
issuance to women up to 6 months 
postpartum who are not breastfeeding 
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their infants, and to breastfeeding 
women up to 6 months postpartum 
whose part,idpat,ing infant, receives 
more tl:an the maximum amount of 
formula allowed for parLially (mostly) 
breastfed infants as described in Table 
1 of para.g-raph (e)(9) of this section, and 
who do not have a condition qualifying 
them to receive Food Package III. 

(ii) Authorized categories of supple­
mC'nlal foods. Milk, breakfast cereal, 
juice, fresh fruits and vegetables, eggs, 
and legumes or peanut butter are the 
categories of supplemental foods au­
thorized in this food package. The max­
imum mont,hly allowances, allowed op­
tions and substitution raLes of supple­
mental foods for women in I<'ood Pack­
age VI are stated in Table 2 of para­
graph (e)(lOJ of this section. 

(7) Food Package Y II-Fully 
breastfeeding-(i) l'articipant category 
served. This food package is designed 
for issuance to breastfeeding women up 
to 1 ye,,r porst,partum whose infants do 
not receive infant formula from \VIG 
(these breastfeeding women are as­
sumed to be exclusively breastfeeding 
their infants), and who do not have a 
condition qualifying them t,o receive 
Food Package llI. This food package is 
also deaigned for issuance to women 
participants pregnant with two or 
more fetuses, women participants par­
tially (mostly) breastfeeding multiple 
infants from the same pregnancy, and 
pregnant women who are also partially 
(mostly) breastfeeding· singleton in­
fants, and who do not have a condition 
qualifying t,hem to receive Food Pack­
age III. Women participants fully 
breastfeeding multiple infants from the 
same pregnancy receive 1.5 times the 
supplemental foods provided in Food 
Package VII. 

(ii) Authorized categories of supple­
mental foods. Milk, cheese, breakfast 
cereal, juice, fresh fruits and vegeta­
bles, whole wheaL!whole grain bread. 
eggs, legumes, peanut butter, and 
canned fish are the categories of sup­
plemental foods authori7,ed in this food 
package. The maximum monthly al­
lowances, allowed options and substi­
tution rates of supplemental foods for 
women in Food Packa.ge VII are stated 
in Table 2 of paragraph (eJ(lOJ of this 
section. 

396 



Food and Nutrition Service, USDA 

(8) Supplemental Foods-Maximum 
monthly allowances, options and substi­
tution rates, and minimum requirements. 
'rabies 1 through 3 of paragraphs (e)(9) 
through (e)(ll) of this section specify 
the maximum monthly allowances of 
foods in WIC food packages and iden­
tify \VIC food options and substitution 
rates. Table •1 of parag-raph (e)(12) of 
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this sect.ion describes the minimum re­
quirements and specifications of sup­
plemental foods in the WlC food pack­
ages. 

(9) Full nutrition benefit and max•• 
!mum monthly allowances, options and 
substitution rntes of supplemental 
foods for infants in Food Packag·es I. II 
and III are st,ated in Table 1 as follows: 

TABLE 1-FULL NUTRITION BENEFIT (FNB) AND MAXIMUM MONTHLY ALLOWANCES (MMA) OF 
SUPPLEMENTAL FOODS FOR INFANTS IN FOOD PACKAGES I, II AND Ill 

----
Fully fornula led (FF) Partial[y {mostty} breastfed {BF/FF) Fu'ly breastfed (BF) 

Food Packages 
I-BF/FF & 111 BF/ 

Food Packages fF ~f-~~/;t~ki~ITS Food Food 
Foods 1 II-FF & (A: Oto 1 PackagG Package 

ll!-FF mor.tr." 3 ) BF/FF I-BF II-BF 
6 through 11 R 1 through 3 6 thmugli 11 O through 5 6 through 

5 mont~,s months mont:)s months 11 mcnths 
C: 4 through 5 

months 

WIC Formula A: FNB a 806 fi FNB = 624 fl oz, A: 104 ff oz re- FNB 312floz. 
~ 5 r, 7 a oz, MMA= MMA" 630fl constitut~i:t MMA ,_ 315 ~ 

823 fl oz., ro~ OT, rer:onstl- powder. 02, rccor1sti-
constituted liq- tutt~d Uquid B: FNB "364 fl luled l;q;.1id 
uid concentrate concentrate. o, MMA,, concentrate er 
or 832 fl. oz. or 643 fi. oz RTF 388 fl oz, re- 338 fl Cl RTF 
RTF or 870 fi or 696 ft cz re· consMuled liq• or 384 fl cz r&· 
oz reconsti- constituted uid concentrate constituted 
tufcd powder, powder. or 384 fl oz powde-r. 

RTF or 435 fl 
oz reconsti-
tuted pcwder. 

B: eNB, 884 fl 
OL, MMAa 
896 !l O.!, (9-

constituted liq-
uid concentra:e 
or 918 fl oz 
RTF or960 fl 
oz mccr,sti· 
tuted powder. 

C: FNB" 442 fl 
oz, MMA"' 
460 II oz, re-
cansli1uted liq-
u1d concentratA 
or 474 fl oz 
RTF or 522 fl 
oz reconsti· 
tut<:!d pcwd"?r. 

lnfa'1t C:::rn-aP 11 •··· 2l oz 24 07. ............. 24 oz. 
lnb1t food fruits 1'.?.8 Ol 178 W'.. 256 o,. 

and vegeta~es 
flir;1,1?13 

Infant food meat 9 ........................... ···········•·•··•"''"'''"" 77.5 oz . 

Table 1 footnotes: (Abbraviations in 0'dcr of appearanw in table): FF:.:: fully formula led; BF/FF= par:ially (rnostiy} breastfc c: 
BF"' fully breastfed; RTF= Ready-to-feed; NIA= the supplemental fcotl is not authorized in the corresponding food package. 

1 Table 4 of paragraph (e}(12) ot this sccti:m describes the mirnmum re~irerrenls and speci'.ications for lhe supplemental 
foods. The competent professional authority (CPA} is authorized to determine nutritiori.aJ risk ard prescribe supplementaJ foocts 

~li~~~j~n;~1~~re~t:ed:?:t;~i~g~~1~i~~~otsr:~~a3!~~~gi !1~i~1:~11°~i:1:ia: i~/~~~~:i·d~
3c~~:~~:1~i; by Slate: ageocy 

2 Stato aguncies have the option to issue not more lhan one can of powder infant formula in the conlainGr siz.e tr,at provides 
dosest to 104 reconsli1u1ed fluid ouncos to breastfed infants on a case-by-case basis. 

3 Liqutd concentrate and ready-to-feed (RTF} may be substituted at rates that provide comparable nutritive valuE1. 
4 WIG fom~tJ.'\ rnean.s infant fomiula, oxempl infarit formula. or WIG-eligible nutritionrus. ln.fartl formlila may be issued for In­

fants in Fooc Par.k.ages I, II and Ill. Medical documentation is required for issuance of infant formula, exempt infant formula, 
WIC-eHgibfe nutritionals, ar.d other supr:ilen1erital ~oods in Food Pac~age rr1. Only infant fommia rnay be Issued for infants In 
Food Packages I and II. 

s The fufl nutrition benefit is defined as !he minimum amount of reconstituted fluid ounces of liquid concentralr; 1rfant formula 
as specified for each \n~anl food package category and feeding variation (e.g .. Food Package l.l\·fully formula fed). 
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6 The maximum monlhly allowance is specified ln recons!it1..te1j fluid cunce.s f?I liquid concentra~e. RTF l1quld, and P?Wder 
forms of infant formula and ex:!:!mpt Jnfan1 formula. Reconstituted fluid ounce 1s tne form prepared for consumption as directed o n 
the coritainer. 

aJl~;~a~~e afo~~~~~~~f~frrf~:eor~~~a;;;~~Cf~~p~~i1!~~nji;;1:~~ ~~;~ai:~~at~/~!tL~~~;t~t~:;f:~~~~~!O ~~~t~~;~~~o;~~~y 
:~~u~a t~~ ~~e~~~~~~~ ~~fnj~~:~~~~~,:~{~;~ ~:e~~~~~~; ftti~~~=~~~ir;t~i~rt~~;s:::dl~fants, even tl1ose in the f u!ty 

11 State agencies may round up and disperse \vhok! containers of infant formvla over tr,e food package timeflarne to allow par• 
tlcipants to receive the tLJI nutrition benefit. State agencies must use the m;;thcdclogy describe,1 h accordJJ1ce with paragraph 
(h)( 1) of this section. 

9 State agencies may roun<J up and disperse who!e containers of infant foods ( nfant cereal, fruits and vegetables, ard meat) 
over the Food Package t,meframe. State agencies !TJst use the rncthodo!ogy oescribed in accordance with paragrap!1 (h)(2) of 
this section. 

,o At Stale agc:::,icy option, for infanl1 6--12 monlhs of age, fresh banana P',ay f$>-placa up to 16 ounces cf infant food fruit at a 
rate of 1 pound of baranas per 8 ounces of infant food frt..1,t State agencies may also substitute flesh bananas at a rate of 1 b a-
nana per 4 ounces of Jarred infant food fn.1it up to a maximum of 16 ounces. 

11 11 lieu of infant foods (cereal, fruit and vegetables), lr.fants grealer than 6 months of age in Foo•j Package Ill may receive in 
fant formula, exempt 1nfarl formula or Wl(?--eliglb_lc nutr!Uona1s at the same max;mum monthly all :;wance as infants ages 4 
through 5 months of age cf the same f-eed1r.g oprion. 

•~ Al State agency option, infants 9 monr,s through 11 months in Food Packages II and Ill may receive a ca">h-value voucher 

6~!~tlehJ~~,~~t~h a~~l~,l~~~ts~~I~ r:dr~:;~~ ~~~~e~~~g~~nc~~~~:~~J~~~;~~~l~:~.,a~f ~~~g~~blo1~nfa~i'~~d(~~fs11
~nd 

vegetables; fully breastfeeding infants may receive a $8 cash-value voucher p!Js 128 ounces o1 infant food fruit and vegetables 
·3 St.3te agencies may nol calcgorically issue cash-value vouchers for infants 9 rnon:hs through 11 months. Tt1e cash~valuc 

vouc~cr is to be provided to the par1icipant only after an individual nutrition a':iscssment, as established by SUie agency poli cy, 
and is oplional for the participant. i.e., the rnothcr may choose to receive either trie maximum allowance of jarred foods or a 
ccmbination of jarred feeds and a frwt and vegetable cast-1-valuo voucher !or her infanl. Stale a~encies rrust ensure that appro­
priate nutrition edJcat1or'\ is provided to the car,::givar addressing safo food pn:•paration, storage tachniques. and fa&ding prac-
tices to make certain participants am meeti1~g their nulritlonal need~ in a safil a~,d effective marir;er. 

(10) Maximum monlhl}f allowances of 
supplemental foods in Food Packages IV 
through VII. 'I'he maximum monthly al­
lowances, options and substitution 

rates o: supplemenlal foods for chil­
dren and women in Food Package IV 
through VII are st,ated in Table 2 as 
follows: 

TABLE 2-MAXIMUM MONTHLY ALLOWANCES OF SUPPLEMENTAi.. FOODS FOR CHILDREN AND WOMEN 
IN FOOD PACKAGES IV, V, VI AND VII 

Foods 1 

Juice, si'lgle strength 6 

Milk, fluid. 
Break'.ast cereal , 3 .... 

C~198S& .... . 

Eggs ............................. .. 
Fre3h fruit"> and vege;.a­

b1es•4 1s. 

W!'lole wheat or whoto grain 
bread 16• 

Fish (canned) ............ . 

Children 

Food Package IV 
through 4 years 

128 fi oz ..... . 
16 qtfl'-U tC• 11 ••.. 

35 OL 

NIA .. , ......... 
1 dozen . 

$8.C0 in cash-value 
vouc~ers, 

2 lb ........ .. 

NIA ......... .. 
Legumes, dry 17 .Jnd/or Pea- 1 lb or 18 oz 

nut butter. 

Food Package V: 
Prsgnanl and Partially 
(Mostly) 8mastfc-cd11g 

(up to 1 year 
postpartum} z 

144 ff oz ... 
22 qt7BH1012. . ... 

36 DZ •••• 

NIA .................... .. 
1 dozen .. 
$10.00 in cash-value 

vouchers. 
1 lb ......... 

N/A ........ . 

Food Package VI: Food Package VII: 

Postpartum (up to 6 
months postpartum)~ 

Fully Breastfeeding 
(up to 1 year post-

partum) 4 5 

9611oz: .................... ,. M4floz.. 
16 qt7&!' 10 1:>.. 24 qf 89H· 12 

36 oz ........... 36 oz, 
NIA.. 1 lb. 
1 dozen .... ., 2 dozen. 

$10.00 in cast--va!ue $10.00 in cash-vah.ie 
vouchers. voc.Jchers. 

NIA............ 1 lb. 

NiA .............. 30 oz. 
11band180l ........ 11bor18oz. 1 lb and 1B 07_ 

Tclble 2 Foolnotes: N!A.:::: the supplemenlal food is not au!!1orli:ed in the corresponding food package. 
1 Table 4 of paragraoh (e)(12) of this section describes tha minimum requireme~ts and specifications for Iha sc.1pp!ementa! 

foods. The competent professional author:ty (CPA) is author:zad to determine nutntiona! risk and prescribe s.upplernantal foods 
as established by Stats agency policy. 

2 Food Package Vis lssueci to two categor\es of WIC pait,,c;pants: Women pcvt -~1pant:s with singleton pregnancies; 
breastfeeding women whose partially (mostly) breastfed infar1ts receive k,rn·uL1 •rem tt.~ WIC Program in amounts that cio not 
exceed the maximum fo.-mula allowances, as appropriate for the ag(i of the •r/,,m as oescrilled in Tat:le 1 of paragraph (e)(9J of 
this section • 

.::1food Pack.age VI 1s issued to two c.ategor:es of WIC part:cipant.s. Non-breastfeeding postpartum women and breastfeeding 
postpartum women whose infants receive more than the maximum infant forml;la allowances, as appropriate for the age cf the 
infant as described in Tabla 1 ot paragraph {e){9) of this section. 

4 FoOd Package VU is issued to fcurca!sgvries of WIG pa·ticipants· Fully bnaastfeeaing women wnose infants do not receiva 

i~~~u:~o~0t~et~::~ra~,;;~: ~;;i;;e~~~~i;~~ !:h~ ~r~~r:01f~~~~; ;°rt~~l1~ ~~~~J~ ~;z::~~~~f~1!f~~~~~~~~:~n-
!5 Women fully braastfseding multiplo infants from the same pregnancy are prescribed 1.5 tirT'eS the ma:,,:imum allowances. 
G Ccmb1natiom of single-strength and concentrated juices may be issued provid,.Jd U1al the total vo!um°" does Mt exceed the 

maximum monthly a'!owance for s1ng!e-s:renglh juice. 
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7Whole rn~k i5 the smndard milk for lsst.ance to 1-year-old ch.ldren (12 tl:ro~gll. 23 momhs). At State- agency optkln, fat•'.e­
duceJ milks rnay be issued to 1-yeaH:ild chiidren for wt10m 0'1e1weigllt or obe-:;1ty 1s a concern. The nE'€d for faHeducect milk:, 
for 1-year-old children must b€ based on an Ind1vidual nutritional assessment and consultation with the childs hea!tr: care pro 

~
1r~~r ~e:i~~i·of~;:1

:~~
5.~~~~r,_s~~~u~~~-f~l &°~t?~~~'t;~~\l1:~zo;dng~l~a;~~~ru~;~!~~/!~rhd~~~:~~~~J~~~~~~fr~c~~~~g ii-

but not limited to, underv-,e:ght and maternal weight loss during pregnancy. l he need for reduce,j fat {2%) mHK for children ?24 
;~~~~~i!~~36; ~~fed ~~cr~~g~iJ/nd women (Food Packages V-VII) mt.:~t be oased on af"1 individual nutntional assessment as 

9 Evaporated mllk may be substituted at the rate of 1 S fluid ounces of evapora~ed milk per 32 fluid ounces of fluid rn!I>< or a 1 :2 
fluid ounce substitution ratio. Dry milk rnay be substituted at an equal recorstItuted rate to !luid rn1k. 

i For ch.ildren and wcrr.en, cheese rnay be substituted for mlK at the rat:a of 1 pound of cheese per 3 qLiarts of mlk. For chi\~ 
dre1 and women In Food Packages IV-VI, no more than 1 pound of cheese may be substituted. For fully breastteedirig women 

l~s:~0;:a~::~ea~~u~~t~~~h~~~e t~~~~~~h~s~h~~i~7lisb;v~~b!\it~~~~~~J~~C~~~~;~~i;};,~1(~cd~~~ ~h~; ~hl~t1~1~ to 
q,.;arts of milk. may be s·Jbstituted for a combination of cheese, yogurt or tofu for children and women 1n Food Pa-::kag-es IV-VI. 
No more than a total of 6 quarts of mitk. may be sr.1bstituted for a combination d cheese, yogurt or tofu for women ir: Food Pack­
age VII.) 

1° For children and women, yogurt may be substituted for fluid milk. at the rate of 1 quart of yogurt per 1 quart ol rniik: a max­
imum o~ 1 quart cl mll'"- can be substituted. Additional amoLnts of yogurt are net authorized. Whole yogurt is the sta.ndard yogur t 

~°:a
1
r~~,da~~~J~~7o~a;~;7nc~!~~~~h

2
f ~:,;uibh~~ ~~o~l~~~c~~;.t~~o ,:;Jr,~~~~a~~~;~~~~~g~trif5ruf ;!f~~ 1~h~~~~o ~~ st 

be based on an individual r.ut1itional assessment and consLtl;ation with the cn1ld's t;ea11t) cam provider if necessary, RS estab-

~~l~t!otJ~~{~i~~;J ~~l~cft~~ai"o~tJ~~~~~~f~~rt~:;i~~u
0
b~ii1~g~sfg: ¾~~tbfnu~~~~z~dc~

0:e~~'.d;~~rt or ~if~ ~~~~11~:: ag~ 
and women in Food Pack.ages IV-VI. Norr.ore than a tctal ol 6 quarts of mil.._ may be substilutect for a ccmbinalicn of ctwcsc. 
yogurt or tofu for womer in Food Pacl.,,age Vil.} 

11 For childran, issuance of lofu and soy-based beverage as s~1bstitutc,s for milk must be ba;1;:d on ar indivitfoal nu:rltionaJ as­
sassment and consuHalion with !he participanl's hoallh care prov.der lf nece,ss~ry, as es!al"~isl"-Gd by S:ate age1cy poiicy. Su:::h 
d&lermination can be made lo, situations that includ1::1, but are not !imitod to, m::~ aHHrgy, lactose Intolerance, and vegan die ts. 
Soy-bast_'d beverage may be substituted for milk for ch1ldrsn or1 a quJrt for quar: basis up to the total maxim1;m allowance of 
mllk, Tofu may be substituted for milk for children 2.1 the rate of 1 paL1nd of 1ofu per 1 quart of milk. {No morn lhan a total o f 4 
quarts or milk may be substituled for a combination of cheese, yogurt or lofu fc,r ch,ldran in Food Package IV.) Additional 
amounts cf tofu may be substituted, up to Iha mm:imum allov,anco for fluid ,-,,;Jk for lactose intoleranca or o:her reasons. as es­
tablistied by State agency policy. 

12 For womEm. soy-based beverage may be SL-bs.tituted for milk. on a quart for quart b;;sis lip to the total maximum allowance 
of m~k. Tofu may be substituted for milk at the rate ct 1 pownd of tofu per 1 quart of milk. (Non-ore than a total of 4 quarts of 
milk may be substituted fer a combinat,cn of cheese. yogurt or tofu for w.:imen iri Food Packagas V and VI. No more than a totui 
of 6 quarts of milk. may be substituted for a combination cf cheese, yogurt or tofu for women 1n Food PacJ..ag8 VI:.), Additional 
amounts ol tofu may bo substituted. up to the maximvm allowances for fluid milk. fer lactose intolerance or cttrnr reasons. as e s­
tat..lished by State agency policy. 

13 At lmtst one-half of the total number of breakfast cereals en tho State agericy·.s authorized food !lst must have whofe grain 

~~n\~~f,~~adifJ~~~ei~\~~Q~~ ~{~~~:~;;~fi ~~~~)~ft~ti! ~°:cU~~ng a hAalth claim as a "whole g:ain feed with moderate fat 
14 Both fresh fruits and fresh vegetafiles must be aJt~orized by S!ate agsnc\?s. Prccesse-d fruits and vegetables, i.e., canned 

(shelf-stable), frozen, arid/or drlecffrutts and vegetables may also ba authorizt:!d to olfe< a wider variety and choice for parti ci-
pants. Stale agencles may choos~ to au~horiz.e one or n·ore o1 tho following pmcessed fn1its and vegetables: ca1ned fruit, canned vegetm>les, frozen fr-uit, frozen vegetables, dned fruit, and/or dried v2gelab!e.s. The cas1-value voucher rr.ay be re--
deemed for any eligible fruit and vegelabie (refer to Table 4 of paragraph (e)(12) of this sectior. and ts footnotes). Ex~ept a s au-
thor•z.ed in paragraph (b)(1){i) of ttiis section, Sta~e agencies may not se!ecti~ely cnoose wttlc~ fr.Jits and vege:ablr:s are avai t-
able to participants, For eAample, if a Sta~e agency chooses to ofter dried fruits, it must author ze all WIC-e!igH;lt\ d;ied fr uits, 

1!; Tne monthly value of the fruit/vegetable cash-vaJue vc1,cri,:;-r:-; wi!l be aeljusted annually for ir-'bticn as descrbed in 
§246.160). 

b~~~h~~n;hat;~~~,~~~;~~0~9J~~j'n:~i!\~~~~ ~~a~~~~~~l~~idi;~~~ o~
9
s~ft~~c~r~~~~)~~~~h

0enal~it~lfa:u~~0a~t=:~~r~;:~~t 
basis. 

17 Canned legumes may be substituted far dry legumes at the rate of 64 oz. (e.g., four 16-oz. cans) of canned bea:1s for 1 
~urid dry bean!.>. In Food Packages V and Vll, both beans ar.d ~anut butte: rm,st be provided However, when Jrd1v\'dual\y ta·I~ 

i~~~g t~~~~tio~cf :~~~h';rf :e~~~~~ITi~;~;r~~s::1:~~~!~·f ·p~~~~ ~!~rg~d u~;d~;~~~gn~e~~i~~s;~:~~el:~,d~~) r,:~~~ei ;~~~~j~~r 2 
pounds dry or 128 oz. canned beans/peas (:md no peanut butter): or 36 oz~ p-aanut butter (and no beans). 

(11) Maximum monthly allowances of 
supplemental foods for children and 
women with qualifying conditions in Food 
Package Ill. The maximum monthly al­
lowances, options and substitution 

rates of supplemental foods for partici­
pants with qualifying condiLions in 
Food Pack,1,ge III are stated in Table 3 
as foilows: 

TABLE 3--MAXIM;JM MmHHLY ALLOWANCES (MMA) OF SUPPLEMENTAL FOODS FOR CHILDREN AND 
WOMEN WITH QUALIFYING CONDITIONS IN FOOD PACKAGl Ill 

--------------'" ················-·~-----

Foods t 
1 through 4 years 

Juice. singlo strength 6 128 n oz .... ,. 
W!C Forrnula:7 8 455 fl oz Hquid con• 

centrate. 
M:lk. ..................... 16 qtq 1;;11121~ ... 

Breakfast cereal 1~ 11:1 ••• 36 oz . .......... .. 

i Pregrm~t and partiifly 
breastieedlng (u:, to 1 

yezr postpartum) 2 

14<l- fl oz ...... , .......... . 
455 fl 0-! liquid conv 

c::intrate. 
22 qt9 '.~ 1112"14 

35 02 ....................... .. 

399 

Women 

Postpartum (up to 6 
montt1s post par.um) :i 

95 fl oz ......... . 
455 fl oz Jlquid COf'­

centrat~. 
16 qt910 111;: '4 . 

36 oz ..... ,_, 

Fully breastfr.-ed,ng, (up 
to 1 ye3r post­

partum) 4" 
144 N Oi'.:. 

455 fl OL liquid con~ 
ce1trate,. 

24qt9I01t121'1, 

36 oz. 
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TABLE 3-MAXIMUM MONTHLY A'-LOWANCES (MMA) OF SUPPLEMENTAL FOODS FOR CHILDREN AND 
WOMEN WITH QUALIFYING CONDITIONS IN FOOD PACKAGE Ill-Continued 

Children Women 

Foods 1 

1 lhrough 4 years 
Pregnant and oania!ly 
breastfeeding (u;:i to 1 

year postpartum) 2 

Postpartum (t...p to 6 
months pos!pa:-tum) :i 

Fully breastfeeding, (up 
to 1 year post­

partum)45 

Cheose ................ . 
Eggs ..... , ................ .. 
Fruits and vegeta~ 

bles 1r11;11<J. 

Whole wheat or \'thcle 
grain bread<0

• 

-----+----
N/A 
1 dozen ...... . 
$8.00 in cash•va!ue 

vouctH~rs. 
2 lb .. , 

I 

NIA ......... , 
1 doznn ..•... 
$10.CO In casr:-vcJue 

VO"JCh':3fS. 

1 lb ....... 

N/A ............ .. 
1 dozen ... , .. . 
$10.00 fr1 cas1~val!.Je 

vouchers. 
NIA 

1 lb. 
2 dozen. 
$10.00 in c_::ish-va!ue 

vot..:chers, 
11:,. 

Fish (canoe~) .............. Nil\ ............... .. I ~~~ ~~-d··1·s·~-~ .. :::: NIA. ,...... 30 Ol, 

Legumes, dry 21 and/or 1 lb or 18 cz 1 lb or HJ oz 1 lb acd 18 oz. 
Pean..Jt butte·. 

Table 3 Footnotes r-i./A = the sup~em8r.~al food is not authorized 111 the corresponding food pa.c~age. 
1 Table 4 of paragraph {e)(12) of this section describes the minimum requirements a0d specificalions for the supplemental 

foods. The compete11t professional autt":ority (CPA}, as 1::stablished by State agency policy, i3 authorized to determine nutritiona 
risk and prescribe supple.11ent<ll foods per me-dicnl documentation. 

2 This food package Is ',3sued to two categories of WIC participants: Women ~articipanls w\th s\ng!aton pregnancies and 
breastfG-eding women whose partiaJly (mos: y} broastfed in:ant,; receivo- formu!a from the \'VlC Program in amounts lhat do not 
exceed tho maximum 'omula allowancss as apprcpri~le for the age of the irfant as described in Table 1 of paragraph (e)(9) of 
this s&cticn. 

po:[~~~~~0!~~=;~r1;si!t,:~.i~~~fr,f !~~~~~:l~~ ~~~~/t~:iih!n,;~i~:~f ~~1r~~1i:~~.iE;:i~~:~;e~~~~~~c~~~i!~i~t~~ng 
age of tha infant as describ&d in Table 1 of paragraph {e)(9) of th!s ssction. 

r, This food package is issued to four categories of VllC participants: Fully breastfeeding women w'>ose infants do not receive 
formula from lhc WIG Program; women pregnant with two or more: fotuses; women partially {mosUy) breas!feeding rnu1!lplc in­
fants from the same oreg,1ancy. an-j pregna1I women who are also parl!al!y (mostly) breastfeeding si'lgleton in!ants. 

:iwomen fuHy breas:feeding muniple infarJs from the same pregnancy are prescribed 1.5 time~ the maximum allowances . 
. ; Combinations of si'1(:}le-strnngth and con::-:err.rat.ed juices may be rssued provided that the total vQ\•Jme does not exceed tr,c· 

max,rnurn monthly a!lowa11ce for slngle-sirergth juice. 
7WIC forrmJla means ;r,fu1,\ formula, exerrpt infant formuta, or WIC-efig1b!e nutritionals. 
8 Powd8r and reaay•t◊·l&trd may be subst:tuted at ra.!fH> thnt provldo compa·abls nufri1ive value. 
9Whole milk is the :>l,1nda:d m!lk /)r 1ssu.inca to 1-year-otd cradren (12 thraJgh 23 months). Fat-rdduced milks may be issued 

to i-yoar old children as rtri\Mmirv:;ct apprcp(ate by the h0alth care provider per medical documentation. Lowfat (1 %) or oonf at 
milks ara the standard "l1iks k.r tr.Sct.1ance forchlldren ?-·24 months of ag'3 and Wi1''1ion. Wholo milk Of reduced fat (2%) milk may 
bs substituted forlow•at p%; or nontat m:lk ~or ch:ldrco ?24 months of age and wornen as de1srmined appropriate by the health 
care provider per mad rnf dx:=,men:aliori, 

,,: Evaporated milk may te sutJ3tituted at the raic o! 16 fluid ounces of evaporated milk per 32 fluid ounces of fluid mik or a 
1.2 f!uiri ounce substitution ratio. Ory mi!~ may be subs\1tuted at an equal reconstituted rate to fluid rnak. 

, 1 For children and wo:'!"'len, cheese may be subsl:tutad for milK at the rate ol 1 pa1;nd of cheese per 3 quans of milk. For chd-

g~e~ui~it~~":~i~ t:~:~~~~~~ fufi~ig~r!~j_;:~'i~~d/~gd;~c~~;tg_a;i~i~irn~~cti~~dns°oT;~:!~:n~a~°t;'e"~u0ds~i~~t!~8
f~ay 

milk. State agencies d'.J net have the op,on ;o issu<;; addit1c-nal amounts of ct'ccse t:eyond these maximums even with medical 
documentalirin. (No mo•e than a total er 4 qLJarts of milk may bo substituted for a comb.nation of cheese, yOi.Jurt or tofu for chi 
dren and women in ire ~regnant, partial!y treastfeed1ng and postpartum fooa packages. No more than a tntal 016 quarts of milk 
may be substituted for a combination of ct:eese, yogurl or lofu for women in the fully breastfeeding food package,) 

12 For children and wo-nen, yogurt may be substlttJted for fluid milk al the ra!e of 1 qt'.art. of yogurt per 1 quarto: milk. a max­
i1,wm of 1 quart of milk can be substituted. A:idilionnl amounts of yogurt are not authorized. Whoie y09urt is the standard yogur 
for issuance to 1-yent-oid chi!drnn (12 thn:,u;:ih 23 monlhs). Lowfat or nonfa: yog,irl may be is.sued to 1-year-old chirdren (12 
months to 23 months) as determined appropria~e- by the health care rrovid&' per rr,e;:dical documentation. Lowfat or nonfat yrr 

~~~~~f~ ;;g~~7ira~~,d~2~rt 1o;}~~~1~;: ~f ~;!d;~~ w~
2~e~~~1~!~r;1~e~~P~~~~~~;::~0:F.:~i~7h~~eb~r~~~s~~~~t:1 ~';;Ji~~fat 

documentation. (No mor::! tl1r.1n a total ol 4 qL;arts of milk may be subs!1tutec for a comb:nat1on of cheese, yogurt or tofu for chi 1-

~~!~ ~;~~~;~~i~ ,t;~f~W:t~~fo~rt~1~h~~2s~~tfy~~~~90~7gf~~i:~~~~n'fn°ii1~~~~~b~!·i11e~~i~egt~~a~~ ap~oi~a~~~ quarts of milk 
13 For children, soy-based beverage a1d tofu may be sub:~!1ht,::=i for milk as determined appmpnate by f!"1c health care pro­

vider per medical documemalion. Soy-based bevnragc may be sv1t-1,t ti.;to,J for milk on a quart for quart basis up 10 the total ma:x.-
lrriwm allowance of rr:'.lk. Tofu may be substi!ut2d for milk for Cr',Hf>::·'1 at th; rate of 1 pound cf to!" pet 1 qua,i of rnilk. (No m ore 
than a lotal of 4 quarts cf milk may be substituted for a ccmbi~.-iiicn -~: chic,.::':L' yogurt or tofu lor Ct'.!ldren.) Additional arioun ts of 
tofu may ba substiluted, up to tho maxim:;m allowance br flud milk k,r cr+.:ren, as dotonn1ned apprcpriato by the health care 
prov!r.Jer per medical documentation. 

lo~:~~~~,~:~· i~r~~:~t~~~~:1Tt~t;tro~~i1~b!t1'i~!e~:~fo7~1
kp~~n~ ~f~~f~0~~~~~e:~1~t~i~~-1(~~c~~r~~!~~~0Yaf~ry aJ- 4 

~~~rtso~:pr:;~~~{f½!t p~~~~~:t~0~0o~;~~~~j~~J1o~r~e~~:rt~0g/~1:f: :;~~ ~; ~ob~i~!~J~~r~~r~~~~K::r:~r cri::!1,e;t~~rt g 
or tofu for wom~n In ttie fully braastfasding fcod par;kage.) Additional amounts of tofu may be su!Jstituted, up to the maximum al 
lowances for fluid m.lK, as determined apprvpnat:: by the health care provider per mcdlcal documentation. 

1532 d,y ourn .. -as of infant carnal may be substituted for 36 ounces of breakfast cereal as determined app(Opriate by lhe health 
cam provider per medicaJ documentaticri. 

16 At lea<:;I one half of the total number of breakfast ceteais on tne State a9e,1cy"s autMrized food list must have W'lole grai,; 

~~n~~~r.fi~~if:g~Ji.'eTn~;~~ ~?;~~;~;~~~ r=~~~)~tt~~! ~a:c~~:ng a health claim as a "whole grain food with moderate fat 
17 Beth fresh fruits and fresh vcgc!ab!i=:s rrust be a:.itnorized by S'.ate agencies. Process~d frui!s and vegetables, i.a., canned 

ci-~S:n~::s~~\~~gigi~~ ~:y06i:~t;~n:ur;i,i~~g;~~b;~srr~~l ~~~ebfuif~~~~z;r;~~s~~e; f~uft~d:~~~J~it:~~;:h~~cn°n~0~ F~~~ 
canned 'llegctablcs, frozen f'llit, frozen vegetables, dried fruit, and/or dried vcge!ables. The cash-vaJue voucher may be re~ 
deemed ~or any efig1b1e fruit and vogetabl_e (refer to Table 4 o: par,3graph (c)(12) of lhls section an.d its footnotes}. Except a s aw· 
lhoriz:.ed 1n paragrnph {b;(1 ){i) of this sect.or., State ag,.mcics may not selectively choose which fruits ar,d vegelables are ava1 t-
able to participani$. F.:ir example, if a S:dt(a agency choos~s to offer dried frui~s. it must authorize an WlC-eligitle dried Ir ui:s. 
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fo~~ 9~:t:~d~ig~7~~~ ~:~:~ ~ffh~~:~~:~zie=~;~;;;;'.~ 1Ch\:~~~;~~~p~~ee~;:;~is ;~~\ ~:~~~=r~~j~i~~~ njr!~t~~a,~~j ts 
and vei;etables and women may receive 160 oz of cornrnerc1al Jarred infant food fruits and vegeta:iles in lieu ol lt.e cash~vaJue 
voucher. Infant food fruits and vegetables rnay be subs:ituted for lt1e castiRvalue voucl1er as di::termined appr,Jpriate by ttle healt h 

ca;: r~~Vi~~\ft~,~~:~~~fd~~uf~~~~~:~~rt~~tJb cash-value vour;h~rs will be adjus•ed anm,aHy for inflation as dascr bed in 

§ 
22!tJto~~ wheat and/or whole rain bread must be authorized. State agenc·es riave the option to also authoriz;i brown rice. 

bulgur, oatrrK?al, whcle-grain taWey, wt:o1e wfeat macaroni products, or soft corn o· whole wheat tort;llas on an equal we ght 
basis. 

0:

1r,~a~;eie~~~~~~e~~~~y la~~~~:~t~t: ;~0~11.b~~~~~1~~s a1;1~e ;:!~it :,1:t~~-J.~·gt ,tf ~~~~~~te~~~~~.!,~i!;,~;in ~~~fv1Ji~ly tai-
for1ng Food Packages V or VII for nutritional •easons (e.g., food allergy, underueight, participant preference), State agencies 
have t~e option to author;ze the following substrtutior-s: 1 pound dry and 6tt oz. earned beans/peas (arid no peanut bulter); or 2 
pourds dry or 128 oz. canned beans/p,:'J'as (and no peanut b:..tter); or 36 oz. peanut butter (ar.d no bc:ms) 

(12) Minimum requirements and speci­
fications for supplemental foods. Table 4 
describes the minimum requirements 

and specifications for supplemental 
foods in all food packages: 

TABLE 4-M!~IMUM REQUIREMENTS AND SPECIFIGA-ICJNS FOR SUPPLEMENTAL FOODS 

Categories/foods 

WIG FORMUiA 
lnfarl formula . ., 

Exempt mfant fo·­
mllla. 

WIG-eligible 
nutritior.als, '· 

Mil K AND MILK ALH:H­
NATIVES: 

1\'!r,imurn requ1rer,er.ts and specif1ca11ons 

AH authorized infant formulas must: 
(i) MeBt the de:1nition for an infant form11!a in section 201(z} of thti Fejeral Food, Drug, and Cos­

metic Act {2:i U.S.C. 32i (z)) and me-et the requirements for an infar\t formula under section 412 of 
the rederal Food, Drug and Cosmetic Act, as amended (21 U.S.C. 350a) and the regulat·ons at 
21 CFR parts 106 and 107; 

(2) Be desi{]neo for ent"'?r.?J digestion via an oral or tube fee-ding: 
(3) Provide at least 10 mg iron per liter {at l>':!ast 1.5 mg lron/100 k!loc;:l.Jories) at standard dilution; 
(4) Pruvide dt least 67 k.luc;c,.!ur:es per 100 rni!l:11'.er.s {approximately :20 kiloculortes per fluid ounce) at 

standard diluticn. 
(5) Not require the addition o: any mgredit?nts c:1e-1-1an w&ter prior to being served ,n a liquid sf..tte, 
Al! authorized exempt infant fcrrnu!a. must: 
(1) Meet tr1e definition and requirements for an exi2mpt inlant formula u:--ider ssction 412(h} of the 

Federal Food, Drug, and Cc-s11et!c Act as an.ended (?.1 U.S.C. 350a(h)} and the regulations at 21 
CFR parts 106 and 107; and 

(2) Be des,gnec for enteral digestion via an oral or tube feeding. 
Certain entoral products that arc specifa.-ally fcrmula!.zd tc provide nutrffonal support for individuals 

with a ciuaUyil"\g condition. when tho us0 or conve-ntional fv,xJs is ;.:m.:!d>Jded, rnstr!cted, or lnad­
squat:i. Such WIC--cligib!-a nutntionals must s.;.rve 111.s purpose Gf a food, me?J or diet (r"'.':ay be nu­
tritionally comploto or incomplete) and provido a source of cakiri0s and one or mare rutrient~; be 
designed for antaral digestion via an oraJ or tube fo;ading, arid ma/ net be a conventio.-,a1 food, 
drug, flavoring. or anzyrr.e. 

Cow's mili< 2 ••••••.•••••••• Must conform to FDA stanj:ird of identity for wt',ole, 'educed fat, loi.,vfat or nonfat milks (21 CFR 
131.110). Must be pastcuriz'XI. Ma.y be flavcred or unf'!avored. May be fluid, shelf-stable, evapo­
rated (21 CFR 131.130), or dry. 

Ory whole milk must conforrr. to FDA standard of ide ... ,t ty (21 CFn. 131.147). Norfa! dry milk must 
conform to FDA slandard of ;dontity (21 CFR 131.127). 

Cultured milks must conform lo FDA standard cl icentity !or cultured m:1k, e.g. cuf!urcd bultcrmrlk, 
kef,r cultured milk, acidophi1us cultured milk. (21 CFR 131.112}. 

Acidilied milk must con'orrn le• FDA standard of identity tor acidtfa~ct m:1-:., e.g., add:ficd '\Dlir milk, 
acidified acid.Jphilus mflk or acidified butte-·rnilk (21 Cf-R 131. i 11). 

All reduced fat lowfat, and nonfat cow's mn~ typos an:i varieties rn.;st contain at IBast 400 IL; of vita~ 
1 

min D per quart (10◊ JU par mp) and 2000 IU of v tamin A per qJart (500 lU per cup). 
Goat's rrlk ......... Must ba pastaurlzed. May be f!a,,orad or unllnv □ rGd, May be fluid, shelH:;tab!e, evaporated or dry 

(i.e., powdered}. 
All redu<::ed fat. !owfat. and nonfat goat's milk rr.:;st contain at least 400 !U of vitamin D per quart 

(100 IU per cup) and 2000 IU of vitamin A per qua,i (500 IU per cup). 
Cheese •...•...... Domestic: cheese made from 100 percent pasteurized milk. Must conform to FDA s1andard of identi ty 

(21 CFR part 13~); Monterey Jack, Colby. natural Chedaar, Swiss, Bn~k. Muenster, Provolone, 
part-skim or wJ-1ole Mozz3,ra!la, pasteurized process Amerlcan, or tler.ds of any ot these chees;s 
are authorizeo. 

Cheeses that are labe!ed low, free, reduced, less or light in sodium, fat or chol<:sterol are WIC eligi­
ble. 
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TABLE 4-MINIMUM REOUIR!:MENTS AND SPECIFICATIONS FOR SUF'PLEME\ TAL FOODS-Continued 

Ca~egories/foods 

Yogur. (cow·s milk) ...... . 

Tofu 

Soy-based beverage .... ,. 

EGGS ........... . 

BREAKFAST CEREAc 
(READY-TO.EAT AND 
INSTANT AND REG­
ULAR HOT CEREALS). 

FRUITS ANIJ VEGFTA• 
SLES (FRESH AND 
PR.OCESSED) 4 ;. 6 s ~. 

WHOLE WHEAT 
B9EAD, WHOl£ 
GR.AIN BREAD. ANJ 
WHOLE GRAIN OP­
TIONS: 

Bread ....... 

Minimum requir&!T,ents and specif1ca:· ~ns 

Yogurt must be pasteur'zed and confonn to FDA standard of iaentl)l lor whcle fat (21 CFR 131.200), 
lowfat {21 CFR 131.203), or nor:rat (21 o=·R 131.2 □6:; plL:i.in or fla,;ored with <-10 g of total sugars 
per 1 cup yogurt. Yogurts that are fori1fied wi~n vitamin A and o e.nd othN nutr-cn!s may be al­
lowed ut the State agency's option. Yogurts sold w1:~1 a.;cornpar,)'=ng mix-in ingmdiert!:'l such as 
granola, candy pieces:. honey, nuts and similar- ingredients are net authorized. Drink.able yogurts 
are not authoriz.ed. 

Calcium-set tofu prepared with ca.kl um salts {e.g., calcium s>J!fate} \fay not contain added fats, sug­
ars, oils, or sodium. To'u mus! be calcium-set, i.e., contain cak::um .sails, but may also contain 
ot'1cr coagulants, i.e., magnesium chhride, 

Must bo lortif:ed to meel the following outrirnt !c·,ols. 276 rng calcium per cup, 8 g protein per cup, 
500 IU vitamin A per cup. 100 IU vltamPri D por cup, 24 mg magn;.,sium per cup, 222 mg phos­
phorus per cup, 349 mg po\assium per cup, 0.44 mg ribonavin per cl,p, and 1.1 rncg vitamin 81? 
per cup, in accordance with fortification g1. . .'.:deiines issued by FDA May be navornd er unflavored 

Must be pasteuri1ed 100% uns.weetcnod fruit juice. Must contain a; least 30 mg ot vitamin C pe r 100 
ml of ju ce. fv'ust conform to FDA standard G"' identity a~ apprn~~~·1at':! (~1 CFR part~ 46) or vege­
table juice ,m.,st corifoTI to FDA standard of identity as appror,ric1fe (?1 CFR part 156). With the 
exception of 100%, citrus juices, State agencies must varify the v!lnmin C content of nll State-ni:­
proved juices. Juices tnat are fortified with otrer nutr ants may be allowed al thf¼ State agency's 
c.ipt1or. Jui-::e may t;e- fresh, from concentrate, frozen, caMed, or shall-stable. Blends of authorized 
juic~:'l a.re a!!~•:1ed. 

Vegetable juire rnny l.ie Mgular or lower lo .s::id!um. 
Fresh shell dc::iestic t;ens' eggs or dMed eggs rr.ix (must confor,r. to FDA standard of identity in 21 

CFR 160.105} o~ p::tsteurlzed liquid whole, e;;;ds (must corform to FDA s'.andard of 1d:.mtity in 21 
CFR 160.115) 

Hartl t-o"iled eggs. where re-:1d1!y availabl-:! for pl,rchas0 in small qu<,ntities, may be prov,ded for 
homeless p!3r:1cipan1s. 

Musi confain a minimum of 28 mg iron per 100 g dry cereal. 
Mu:;t conta:n <21.2 g sue.rose and other suga:s r;er 100 g dry cereal ( ~6 g per dry cz..). 
At k:ast halt of the cereab authorized on a S1ate ngency's food lis'. musl t'1ave whole grain as trio pri­

mary ingred ent by weight AND meet labeling requirements fo.- r.aking a health dsiim as a ''whcls 
grain fooj with moderate fat conte-1,f'. 3 

Any varie\y of fre~h {as defined by 21 CFR 101.95) whole- or cut f•uit without added sug:1.rs. 
Any varh::!!y of Ire.sh (as defined by 21 CFR 101.95) whole, or cut vegetatre. except white potatoes. 

without added sugars, fats, or oils {ornnge yam.s and sweet potatoes are allowed). 
Aoy variety o' canned fr..iits (.rmJ~t conform to FD/\ sti.lndal"l1 of identity as appropriate (21 crR part 

145}); including applesauce. Juice pack or water pck wiU10Lrl acded sugars, fats oils, or salt {i.e., 
sodium). Tt1e fruit must be listed as the first ingredient. 

l\ny vaf1<:ty o~ frozen fruits Without added sug:ns. fats, ails, or sn.lt (,.e., sodium). 
Any varfety o! canned or froz.er vegetables, except white potatoe!:i \orange yams arid sw<:?et potatoes 

are allowed}; without adoed s:Jgars, fats, or oils. Vegetable must be I sted as the firs~ ing~edi-2nt. 
May be regular er !ower !n sodiurri. Must confo;m to FDA stardsrd of identity as appropriate {21 
CFR part 155,l. 

< Any type of dried fruits or dried vegetable, except white potatoes (orange yarn!:> and sweet pctatces 
are allowed); without added sugars, fais, oils, or s~Jt (IA, scdiur1). 

Any typ~ of irnrnature beans, peas. or ler,t!ls, fresh or 1n canned ~ for:-r,s. 
Any typP. of frozgn beans (!mma:ure or mature). Beans purchased with the CVV may contain added 

vegetables a1"j lrutt.s, but rnay not contain added sugars, fats, otts, or meat as purch:::isc-j, Canned 
t-ears, peas, or lt..mt1ls may be regtJlar or lo•,..,cr In sodium content. 

Stat0 agencies nust al!ow o:ganic forms of WIG-eligible fruits and veg=::::;iblcs. 

~'Vho!e whoal bread mvst confom) to FDA st8ndard of identity (21 CFR 1 Jb. t80). (lnciudes whole 
wh~at b:.ms ar.d rol1.s.) "\/hcle wrwat flour" anJ/or '•bromated whcle wheat flou(' must be tt1e only 
flours lis:ed in the irigredien~ list. 

OR 
\.Wrolo groin bread must con~orm to FDA standard of identity (21 CFR 136.110) (in-:::1Ude'S whole grain 

buns an::l rols). 
AND 
Whole gra:n must be !tie prin'a~ ingredient by weight in all whole grain bread protLcfs. 
AND 
Must meet FDA labeling rnquirements fo; making a health claim as a whole grain food w 1r mod­

erate fat co"ltcnt".::i: 
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TABLE 4-MINIVlUM REQUIREMENTS AND SPE:CIFICATIONS FOR SUPPLEMENTAL FOODS-Continued 

Categories/foods ,\,1ln:murn r-;;:quirernents anc sp:c1ftcaHcns 
---------

Whcle Grain Options : Brown rice, bLlgur, oats, and wt,olf.:--grair barley wrthout added s1.1gars, fats, oils, or salt([.€., so­
dium). May be instant-, quick·, or H",gu!ar-cookmg. 

FISH (CANNED) 5 •••.• 

MATURE LEGUMES 
(DRY BEANS AND 
PEAS) 7• 

PEANUT BUHER ...... 

INFANT FOODS: 
lnfonl Cereal ...... .. 
Ir.fan! Fruits .... . 

Soft corn or whole wheat tortillas. Suf1 corn tort•h'> made from ground masa flour (com flour) using 
tradit/or.al process1ng methods are- WIC-cl1gib!c, o_g., whole corn, com (masa), wt·ole ground com, 
corn masa fl:iur, masa harina, and wh'1te corn flour. For whole wheat tortillas, "whole wheat flour'' 
must be the only flour lis!{;d in the ingredient l<st. 

Whole wheat macaroni products. ~ust conform tc FDA standard of identity (21 CFR 139, 138) and 
have no added sugars, fats, oils, or sal! (i.e., sodium). "Whole wheat flour" anct,lor "whola dururn 
whoa! l\our" must be the only flo1.1rs listed j') ti"-& ingredient list Otr1er shapes and sizes Iha! other­
wise meet the FDA standard of identity for wt-0!2 wheat macaroni (pasta) produc:s (139.138), and 
have no a,jded sugars, fals, oils, c.-r salt (i.e., sodilJm). are also a1.thorized (e.g., whola wheat 
rotini, ari-j whola wheat peMo). 

Canned only: 
Ug~t tuna (riust conform to FDA standard of id6'nt.ty (21 CFR 161." 9;:>)). 
SaJmon (Pacttic salmon must conform to FDA s:anctard of identity (21 CFR 161.170)); 
Sardines; and 
Mackerel (M. Atlantic Scombor scombrus: Chub Pacific Scomber Japonicas.- Jack Mackerel tc, 

May be pack,sd in water or oil. Pack m:1y include bcnes or skin. Adde:J sauces and flavcnngs, e,g., 
tomato sauce, mustard, lemon, a;e a\i1horized at the State agency's c;i!lon. May be regul~v or 
lower in sodium ccntent, 

Any type of mature dry beans, peas, or lentils in dr-rpackage<t or canried E forms. Ex:am~>les include 
but ore not limited to bl,ack beans, blac'1<-eyed peas, garbanzo beans {chick.pea">), great northern 
liea1s, wt1ite beans (navy and pea beans), kidney beans, 1natura l1IT'a ("butter beans"), fava and 
mung l.Jecms, pinto beans, soybeans/ectarname, split peas, lentils, and re-fried beans. All categories 
exclude soups. May no! contain added sugars, fats, oils., vege1at>les, fruits or meat as purchased. 
Canriect legumes may b~ regular or lower in sodium content. 11 

Baked beans may only be provided for participar:s with limited cocking faditles. 11 

Peanut butter and red"ced fat p&anut butter (must conform to FDA St:1:1ciard of Identity (21 CFR 
164.150}); creamy or ch..Jnky, regular or reducej lat, saJ!ed or u1sa1ted forms are ::.illowf.'d. Peanut 
buttors with added marshrrallows, honey, jelly, chccolate or similar ingredients arc net author.mu. 

Infant cerf.lal must contain a minimum of 45 rng of ron per 100 g of dry cere:aJ. n 
Any variety of single lngredit~nt commercial infant food fruit without added sug.irs. starches, Cf salt 

(i.a., scdium}. Texture may range from strained t'lrough diced. The fruit mw>t bo listed as lhe fimt 
fngredier.t. 1 J. 

Any variety of single ingredient commercial infant fcod vegetables without added sugars, starct1es, er 
saJt (i.e., sodium}. Texture may range from stralred through diced. The vegetable must be l;sted 
as tho? first ingrc(1ient. 14 

lnfa",t Meat .......... ,.. Any variety of commercial infant food meat or poultr;, as a single major lrigredi~nt, with added broth 
or gravy, Added sugars or salt (Le. sodium) are rot a1towcd. Texture mc1.y range from pureed 
through dicsj,' ~ 

Table 4 Footnotes: FDA~ Food and Drug Administration o' the U.S. De;,artment cf Health and Human Se'"ViCES. 
· Tnc followh1g fW? not considered a WIG-eligible nutritiunal: Formulas used solely for the purpose of enhnnclng nutrient intake­

maf'aging body weight, addressing picky eaters or used for a condlt\oo olh':!:r than a qualifying condition (e.g., vitamin pills, 
w2-i;,ht control products. etc.): medicines or drugs, as defined by the- Fcoo, Drug and Cosmetic Act (21 U.S.C, 350a) as amend~ 
ed; enzymes, herbs, or botanicals; om! rehydration fluids or electrolyte solutions: flavoring or thickering agents; and feect,n g 
utensils or devices (e.g., feeding lubes, bngs. pumps) designed to administer a 1/llC.etigi~e for:i'ula 

2 Ail authoriza<1 mill.ts must conform to FDA standards of identity for milks as defined by 21 CF-H part i31 and meet WfC's re-

~~:r~~e~~ ii~i~~~~l:n c~~/~~~~~if:d~~~z;~:!~~di~~~ !~j Faa:.t~li~r~~~)J;:,it ~~~ s~~t~o~~~~~:~~~ ~iy:~~~~r~,l~s a~~clude. 
permitted at U1e Stale agency"s discretion r.:rovided that the St~te ag€ncy determines that the milk meets the miriimum require­
ments for authorized milk. 

3 FDA Health Cmim Notification for Whole Grain Foods with Moderate Fat Content at hllp.lf,v,,w.fda.govlfoodl 
ingrcdicntspackagingiabefir.gilabe!ingnutritJon,'ucm073G34_htm 

4 Processed refers to frozen, can Md, 5 or dned. 
5 "Canned" refers ~o processed food items In cans or ot'ler shelf-stable containers, e.g., Jars, poi..ch':'s. 

co~Ta1~i~;tt~~~e::en8i: ~~~~~~~eg~~::;, !~gest~ii1:~~~;~a~:~t~~~cr~~z;e~i~uvr~~~l~ii~=~ur:x~~~e5s~ ~~~~:~ :~~~~3\i~!:~~lo~lts 
and vegetables for purchase on salad bars; peanuts or other nuts; ornamental and de-coralive ln . .its and vegetables suct1 as cr-1il1 
peppers on a string; gartlc on a string; gourds; painted pumpkins; fruit baskets and party vegetable: trays; decorative blossoms 
and flower:1, and foods containing fruits such as blueberry muffins and other baked goods. Home-canned and home-preserved fruits and vegetables are not authorized. 

7 Mature legumes in dry-packed or canned forms mziy be purchased wilh the WIC food ins:ru11ent only. Immature- varieties of 
fresh or canned bearis and fruzen beans of :;iny type (immature or mature) may be purchased with the cash-value voucher only. 
Juices are provided as separate food WlC categories and are not autnoriz:ed under the fruit and vege;aNe category. 

8 Exciudes whi!e potalo":s. mixed vegetables containir.g whi:e potatoes, d:-ied white potatoes; calsup or other condiments; pick­
l~d vegetables; cl!ves; scups; jui,:es; and fruit leathers and fruit roll-ups. Carned tomato sauce, tomato paste, salsa and spa• 
grienl sauce Without added i,1g;r, fats, or c1ls are authorized. 

~08t~~ 25!t7~~~s ~;:~~ik~f~~~st~n~
1~r' ~~1

/ollo:r~~~?~~~eci~~:e~r~~fi~~~~
1~!~~j~~;;:c~i.:tj~~~i6~~t~:t~~':u~ucher. 

symmetricus, lra~u"us rrn;rpf:y1, rnchurus novaezeland·ae, and trachurus la:riam1 in The Seafood List at http:Ji',vw.11.fda.govl 
Food/GufdancoRegulaU.:mlG 1~1dJnc~1Doc.vriwr:tsR0JHLJ!o(y!dorn:.at<'onlSc<)hod-',x.rn f 13260.htm. King mack a rel is not authoriz111d. 

11 T!le following are not t1tAt,0ril.td in the mature L::gunw category: soups; i:nrna.!ure variot,cs of legumes, such as those used 
i'l ca1nc-d green peas, green t..:~m•. snap beans. ydlcv. be~r.s, and wa:.t b<:?ans: baked beans with meat, e.g., bears and franli.s, 
and beans co-11la1ninJ addEd SL1gars {with tho cx.cept:0', of baked beans), fats, 01fs, meats, fruits er veg~tab!eos. 

1:->lnfanl c·oreaJs containing infant formula, milk, fr:..iil or other non-cereal ingre-j1ents arn not allowed. 
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13 M1xtures with cereal or infan'. food dessert;:; {e.g., p,;;ach cobbler) are net ali''.horized; however, comt>ina;1cns of single ingre­
d1er.ts (e.g., apr;!e-ba:1ana) and combinations of single- ingredients of 'ruits and.'or vegetables (e.~ .. appl,:,s and squash) are al 
lowed 

14 Co-nblnatlons o! single ingredien:s {e.g., peas ".nd carrots) and comb1nat1ors of singl~ ingr~dients of fruits and/or vegetables 
(e.g., ap~~es and sq-1.<a:>h) are allowed. Mixed vege:tables with white potato a:, <:in ingredient (e.g., mixed ve,3etable5) are author-

ize1;•~2f~~~~~~J~~:~ii;~ti~:(f~~~;~!!t~~1~1~fte~b%~)9~~~~~~~~;(e~~'.,as~~~~;ii?anc1 meatballs) are allowed. 

(f) USDA purchase of commodity foods. 
(1) At the request of a State agency, 
FKS may purchase commortit,y foods 
for the State agency using funds allo­
cated to \.he State agency. The com­
modity foods purchased and ma.de 
available to Lhe State agency must be 
equivalent to the foods specified in 
Table 4 of para.graph (e)(l2) of this sec­
tion. 

(2) The State agency musL: 
(i) Distribute tho commodity foods to 

its local agencies or part,leipants; and 
(ii) Bnsure satisfactory storage fa­

ciliLies and conditions for the com­
modity foods, including documentation 
of proper insurance. 

(g) Infant formula manufacturer reg­
istration. Infant formula manufacturers 
supplying formula t..o the WIC Program 
must be registered with tlrn Secretary 
of Health and Human Services under 
tl:.e Federal l<'ood, Drug, and Cosmetic 
Act (21 U.S.C. 301 et seq.). Such manu­
facturers wishing to bid for a State 
contract to supply infant formula. to 
the program must certify with Lhe 
State health department that their for­
mulas comply with the Federal Food. 
Drug, and Cosmetic Act and regula.­
tions issued pursuant to the Act. 

(h) Rounding up. State agencies may 
round up to the next whole container 
for either infant formula or infant 
foods (infant cereal, fruits, vegetables 
and meat). State agencies that use the 
rounding up option must calculate the 
amount, of infant. formula. or infant 
foods provided according to the re­
quirements and methodology as de­
scribed in this section. 

(1) Infant Formula. State agencies 
must use the maximum monthly allow­
ance of reconstituted fluid ounces of 
liquid concentrate infant formula as 
specified in Table 1 of paragraph /e)(9J 
of this section as the full nutritional 
benefit (FNB) provided by Infant for­
mula for each food package category 
and infant feeding· option (e.g., Food 
Package l A fully formula. fed, IA-FF). 

(i) For Sta Le agencies that use round­
ing up o: infant formula, the FNB is de­
termined over the timeframe (the num­
ber of months) that the participant re­
ceives the food package. In any given 
month of the timeframe, the monthly 
issuance of reconstituted fluid ounces 
of infant formula may exceed the max­
imum monthly allowance or fall I.Jelow 
the FNB; however. the cumulative av­
erage over the Limeframe may not fall 
below the FNB. In aclditlon, the State 
agency n1ust: 

(A) Use the methodology described in 
para[(raph (h)(l)(ii) of this section for 
calculating and dispersing the round­
in[( up option; 

(B) Issue infant formula. in whole 
containers that are all the same sizf,; 
and 

(C) Disperse tr,e number of whole 
containers as evenly as possible over 
the timeframe wit:>1 the largest month­
ly issuances given in the beginning of 
the timeframe. 

(ii) The methodology t,o calculate 
rounding up and dispersing infant for­
mula to the next whole container over 
the food package timeframe is as fol­
lows: 

(A) Multiply \,he FNB amount for the 
appropria.te food package and feeding 
option (e.g. I•'ood Paekage I A fully for­
mula. fed, JA-F'F) by the timeframe the 
participant will receive the food pack­
age to determine the total amount of 
infant formula. to be provided. 

(BJ Divide the total amount of infant 
formula to be provided by the yield of 
the container (in n,constituted fluid 
ounces) issued by the Stat,e agency to 
determine the total number of con­
tainers to be issued during the time­
frame tlrnL the food paekagf1 is pre­
scribed. 

(C) lf t.he number of containers to be 
Issued does not, result in a whole num­
ber of containers, the State agency 
must round up to the next whole con­
tainer in order to issue whole con­
tainers. 

(2J Infant foods. (i) State agencies 
may use the rounding up option to the 
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next whole container of infant food (in­
fant cereal, fruits, vege:ables and 
meats) when the maximum monthly al­
lowance cannot be issued due to vary· 
ing container sizes of authorized infant 
foods. 

(ii) State agencies that use the 
rounding up option for infant foods 
must: 

(A) Use the methodolog-y described in 
paragraph (hJ(2)(iii) of this section for 
calculating and dispersing· the round­
ing up option; 

(B) Issue infant foods in whole con­
t,ainers; and 

(C) Disperse the number of whole 
containers as evenly as possible over 
the timefl'ame (Lhe number of months 
the participant wlll receive the food 
package). 

(iii) The methodolog-y to round up 
and disperse infant food is as follows: 

/A) Multiply the maximum monthly 
allow,mce for the infant food by the 
timeframe the participan'a will receive 
the food package to determine the 
total amount of food to be provided. 

(BJ Divide the total amount of food 
provided by tl:e container size issued 
by the State ag·ency (e.g· .. ounces) Lo 
determine the total number of food 
containers to be issued during the 
timeframe that the food package is 
prescribed. 

(C) If the number of containers t,o be 
is,med does not result in a whole num­
ber of containers, the State agency 
must round up to the next whole con­
tainer in order to issue whole con­
tainers. 

(i) Plans for substitutions. (1) The 
State agency may submit to l•'NS a 
nla11 for substituUon of food(s) accApt­
;:,_ble for use in the Progmm to allow for 
different cultural eating patterns. 'l'he 
plan shall provide the State agency's 
justification, including a specific ex­
pla.nation of the cultural eating pat­
tern and other information necessary 
for FNS to evaluate tho plan as speci­
fied in paragraph (i)(2) of this section. 

(2) PNS will evaluate a State agen­
cy's plan for substitution of foods for 
different cultural eating patterns based 
on the following criteria: 

(i) Any proposed substitute foocl must 
be nut,rltional!y equivalent or superior 
to the food it Is intendfld to replace. 
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(ii) The proposecl substitute food 
must be wiclely available to partici­
pants in the areas where the subsLituLe 
is intended to be used. 

(iii) The cost of the substitute food 
must be equivalent to or less than the 
cost of the food it is intended to re­
place. 

(3) PNS will make a determination 
on the proposed plan basecl on the eval­
uation crit,erla specified in paragraph 
(i)(2) of this section, as appropriate. 
'l'he StaLe agency shall suhstitute foods 
only after receiving the written ap­
proval of FNS. 

[50 FR 6121, Feb. 13, 1985, as umcndod at '13 
FR 11312, Mar. 3, 2008; 71 FR 48815, Sept. 25, 
2009; 7-1 FR 69215, Dec. 31, 2009; 79 FR 12290, 
Mar. 4, 2011: '/9 FH, 15625, Mar. 20, 2014] 

§ 246.11 Nutrition education. 

(a) General. (1) Nutrition education 
includim,· hreast:'eeding promot,ion and 
support.'shall be considered a benefit of 
the ProgTarn, and shall lie nmcle avail­
able at no cost to the participant. Nu­
trition education including 
breastfeeding promotion and support, 
shall bE' cleslgned to he easily under­
stood by participants, and it shall bear 
a practical relationship to participan 1; 

nutritional needs, household situa­
tions, and cultural preferences includ­
ing information on how to select food 
for themselves and their families. Nu­
trition education including 
breastfeeding promotion and support, 
shall be thoroughly integrated into 
participant health care plans, the de­
livery of supplemental foods, and other 
Program operations. 

(2) Tr.e State agency shall ensure 
that nutrition education, including 
breastfeeding promotion and support, 
as appropriate, is made av,iilahle to all 
participants. Nutrition education may 
be providecl through the local ag·encies 
directly, or through arr2.ngements 
made with other agencies. At the time 
of certification, the local agency shall 
stress the positive, long-term benefits 
of nutrition education and encourage 
the p2.rticipant to attend and partici­
pate in nut.rition education activities. 
However, individual participants shall 
not lie clenied supplemental foods for 
failure to attend or participate in nu­
trition education activities. 
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(3) As an integral part of nutrit,ion 
education, the State agency shall en­
sure that local agencies provide drug 
and other harmful substance abuse in­
formation to all pregmmL, postpart,um, 
and breasU'eeding women and to par­
en~s or caretakers of infants and chil­
dren participating in the program. 
Drug· and other harmful substance 
abuse information may also be pro­
vided to pregnant, postpartum, and 
breastfeedLr1g women and to parents or 
caretakers of infants and children par­
ticipating in local agency services 
other than the Program. 

(b) Goals. Nutrition education includ­
ing breasLfeecling promotion and sup-­
port,, shall he designed to achieve the 
following two broad gorJs: 

(1) Emphasize the relationship be-­
tween nutrition, physical activity and 
health with special emphasis on Lhe 
nutritional needs of pregnanl, 
postpartum. and breastfeeding womF-n, 
infants and children under five years of 
age, and raise awareness abouL the dan­
gers of using drugs and oLher harmful 
substances during pregnancy and while 
breasLfeeding. 

(2) Assist t.he individual who is at nu­
tritional risk in improving health sta­
tus and achieving· a positive change in 
dietary and physical act!vi ty habits. 
and in the prevenLion of nutrition-re­
lated problems through optimal use of 
the supplemental foods and other nu­
tritious foods. This is to be taught in 
the context of the ethnic, cultural and 
geographic preferences of the partici­
pants and with consideration for edu­
cational and environmenttil limita­
tions experienced by the participants. 

(CJ State agency responsibilities. The 
State agency shall perform the fol­
lowing activities in carrying out nutri­
tion education responsibilities. includ­
ing breastfeeding promotion and sup­
port,: 

(lJ Develop and coordinate the nutri­
tion education component of Program 
operations with consideration of local 
agency plans, needs and available nu­
trition education resources. 

(2) Provide in-service training and 
technical assistance for professional 
and para-professional personnel in­
volved in providing nutrition education 
to participants at local ag·encies. The 
State agency shall also provide train-
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ing on the promotion and management 
of breastfeeding Lo ,;taff at local agen­
cies who will provide information and 
assistance on this subject to partici­
pants. 

(3) Identify or develop resources and 
educational materials for use in local 
agencies, Including breastfeeding pro­
motion and instruction materials, tak­
ing· reasonable steps to include mate­
rials in languages other than English 
in areas where a significant number or 
proportion of the population needs the 
infornmtion in a language ot;h<>r than 
}~ngllsl:, considering the size and con­
centration of such population and, 
where possible. t,he reading level of 
parLicipant,s. 

(4) Develop and implement proce­
dures to ensure that nutrition edu­
cation is offered to all adult partici­
pants and Lo parents and guardians of 
infanG or child participants, as well as 
child participants. whenever possible. 

(5) Monitor local agency activities to 
ensure compliance with provisions seL 
forth in paragraphs (c)(7). (d), and (e) of 
l,his section. 

(6) Esl,ablish standards for partici­
pant contacts that ensure adequate nu­
trition educat.lon in accordance with 
para;:rraph (e) of this section. 

(7) Establish standards for 
breast:eeding promotion and supporL 
which include, at a minimum, the fol­
lowing: 

(il A policy that creates a positive 
clinic environment which endorses 
breas~feeding as the preferred method 
of infant feeding; 

(ii) A requirement that ea.ch local 
agency designate a staff person to co­
ordinate breastfeeding promotion and 
support activities; 

iili) A requirement that each local 
agency incorporate task-appropriate 
breastfeeding promotion and support 
training into orientation programs for 
new staff involved in direct contact 
with \VIC clients; and 

(Iv) A plan to ensure that women 
have access to breastfeeding promotion 
and support activities during the pre­
natal and postpartum periods. 

(8) DeLermine if local agencies or 
clinics can share nut.rition educational 
materials with institutions partici­
pating in the Child and Adult Care 
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Pood Program esl,ablished under see­
tion 17 of the Richard B. Russell Na­
tional School Lunch Act (12 U.S.C. 
1766) at no cost to that program, if a 
wri tt,en rnaterilils sharing agreement 
exist;; between she relevant agencies. 

(d) Local agency responsibilities. Local 
agencies shall perform the following 
activitie;; in carrying out their nutri­
tion education responsibilities. includ 
ing breastfeeding promotion and sup­
port,: 

(1) Make nutrition education, includ­
ing breastfeeding promotion and sup­
port, available or enter int,o an agree­
ment with another agency to make nu­
trition education availa.hle to all adult, 
participants, ~.nd to parents or care-­
takers of infant and child pa,rt,icipants, 
and whenever possible and approprhte, 
to child participants. Nutrition edu­
cation may be provided through the 
use of individual or g-roup sessions. 
Educational materials designed for 
Program participants may be utilized 
to provide education to pregnant, 
postpartum, and breastfeeding women 
and to parents or caretakers of infants 
and children participating in local 
agency services other Lhan the pro­
grarn. 

(2) Develop an annual local agency 
nutrition education plan, including 
brea.sLfeeding promotion and support. 
consistent with the State agency's nu­
trition educa:;ion component of Pro­
gram operations and in accordance 
with this pa.rt and l<'NS guidelines. The 
local agency Sr.all submit l\.R nutrition 
education plan to the State ag-encv bv 
a date specified by the State agency. • 

(e) Participant cont.acts. (1) The nutri­
tion education Including breastfeeding 
promotion and support, contacts shr,11 
be made available through individual 
or group sessions which are appropriate 
to the individual participant.',; nutri­
tional needs. All pregnant participants 
shall be encouraged to breastfeed un­
less contraindicated for health reasons. 

(2) During ea.ch six-month certifi­
cation period, at lea.st two nutrition 
con tacts shall be made available to all 
adulL participants and the pa.rents or 
caretakers of infant and child partici­
pants, and wherever possible, the child 
participants themselves. 

(3) Kutrition education contact,s shall 
be made available at a quarterly rate 
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to parents or careta.kers of infant and 
child participants certified for a period 
in excess of six rnonLhs. Nutrition edu­
cation contacts shall be scheduled on a 
periodic basis by the local ag-ency, but 
such contacts do not necessarily need 
to take place in each quarter of the 
certification period. 

(4) The local agency shall docurnfmt 
in each parLicipant·s certification file 
that nutrition education has been 
given to the participant in accordance 
with S\.at.e agency standards, except 
that Lhe second or any subsequent nu­
trition education contact during- acer­
tification period that is provided to a 
participant, in a g-roup setting may be 
documented in a mastcrfile. Should a 
participant miss r, nutrition education 
appointment,, the local a.gency shall, 
for purposes of monitoring- and further 
education efforts, document this fact 
in the participant's file, or, at the local 
agency's discretion. in Lhe case of a 
second or subsequen L missed contact 
where the nutrition education was of­
fered in a group setting, document this 
fa.ct in a master file. 

(5) An individual care plan shall be 
provided for a participant- based on the 
need for such plan as determined by 
the competent professional ,rnthority, 
except that any parLicipant, parent. or 
ca.reLakcr shall receive such plan upon 
request. 

(6) Contacts shall be designed to meet 
different cultural and language needs 
of Program participants. 

[50 FR 6121, Feb. 13, 1985; 50 FR 8098, Feb. 28, 
1985, as amended a~ 58 FR 11507, Feb. 26, 1993; 
59 FR 11503, Mar. 11, 1991: 65 FR 53528, Sept. 
5, 2000; 71 FR 56731, SepL. 27, 2006; 73 FR 11312, 
Mar. 3, 2008; 76 FR 5~889. Sept. 28, 2011] 

Subpart E-State Agency 
Provisions 

§ 2•16.12 J,'ood delivery methods. 

(a) General. 'I'hls section sets forth 
design and operational requirements 
for food delivery sy~tems. In recogni­
tion of emergent electronic benefit 
transfer (EB'l') technology, FNS may, 
on a case-by-case basis, modify regu­
latory provisions to the extent FNS de­
termines the particular EBT system 
provides adequate safeguards that 
serve the purpose of t,he provisions 
being modified. By October 1, 2020, each 
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State agency shall implement El3T 
statewide, unless granted an exernpLion 
under paragraph (w)(2J of this section. 

(1) Management. The State agency iii 
responsible for the fiscal management, 
of, and accountability for, food deliv­
ery systems under its jurisdiction. Tho 
State agency may permit, only author­
ized vendors, farmers and farmers' 
markets, home food delivery contrac­
tors, and direct distribution sites to ac­
cept food instruments and cash-value 
vouchers. 

(2) Design. The State agency must de­
sign all food delivery systems to be 
used by its local agencies. 

(3) FNS oversight. l!'NS may, for a 
stated cause and by wr!LLen notice. re-­
quire revision of a proposed or oper­
ating food delivery system and will 
allow a reasonable time for the State 
agency Lo effect such a revision. 

(4) 2 CFR part ?.00, subpart D, ancl 
USDA implemeilting regulalions 2 CFR 
part 100 and par/ 415. All contracts or 
ag-reements entered int,o by the State 
or local agency for the management or 
operation o: food delivery systems 
must conform to the requirements of 2 
CFR part, 200, subpart D, and USDA im­
plementing regulations 2 CFR part. 400 
and pa.rt 415. 

(b) Uniform food delivery systems. The 
S~ate agency may operate up to four 
types of food delivery systems under 
its jurisclicLio:i-reLail, home delivery, 
direct clist.ribution, or EBT. Each sys­
tem must be procedura,l!y uniform 
throughout the jurisdiGtion of the 
St.a,te agency anrl must ensure ade­
qL1ate participant access to supple-­
mental foods. When used, food instru­
ments must be uniform within each 
type of system. 

(c) No charge for mdhorized. suppli'-­
meiltal foods. The State agency must 
ensure that participanl,s receive their 
authorized supplemental foods free of 
cha,rge. 

<d) Compatibilily of food delivery sys­
tem. The State agency must ensure 
that the food delivery system(s) se­
lected is compatible wltoh t.he delivery 
of health and nutrition education, and 
breastfeeding counseling serviceB to 
participants. 

(e) Retail food delivery S!Js/em.s· Gen­
eral. Retail food delivery systems are 
;;ystems in which participants, parents 
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or careta,kers of Infant and chtld par­
ticipants, and proxies obtain author­
ir.ed supplPmental foods by suhmitting 
a food instrument or cash-value vouch-­
er Lo an authorized vendor. 

(f) 1-letail food delivery systems: Food 
instrument and cash-value voucher re­
quiremen ts-(1) General. State agencies 
using retail food delivery systemf, must 
use food instruments and ca&l1-value 
vouchers tha,t comply with the require­
ments of paragraph (f)(2) of this sec­
tion. 

(2) Printed food instruments ancl cash­
val11e voiichcrs. Eti.ch printed f'ood in­
strumenL and cash-value voucher must 
clearly bear on iLs face the following 
informal.ion: 

(i) A?ilhorized supplemental foods. 'l'he 
supplemental foods authorized to be 
obtained with the food instrument or 
cash-value voucher: 

(ii) First date of use. The first elate on 
which the food instrument or cash­
value vouc1ier may be used to obtain 
supplemental foods; 

(iii) Last date of use. The last date on 
which the food instrument or cash­
val1rn voucher;; may be used to obtain 
authorized supplemental foods. 'I'his 
date must be a minimum of 30 days 
from the firnt date on which it may be 
used or in the month of February, 28 or 
29 days, except for the participant's 
first month of issuance, when it may be 
the end of the month or cycle for which 
the food instrument or cash-value 
voucher is valid. Rather than entering 
a specific last da,te of use on each in­
strument or Cllsh-value voucher, all in­
struments or cash-value vouchers may 
be printed with a notice that the par­
ticipant must transact them within a 
Rpecified number of cla.ys after the first 
date on whicl1 the food instrument or 
cash-value voucher may he used; 

(iv) Redemption period. The elate by 
which the vendor must submit the food 
instrument or cash-value voucher for 
redemption. 'l'his date must be no more 
than 60 clays from the first date on 
which t;he food instrumen~ or cash-­
value voucher may be used. If the date 
is fewer than 60 days, then the State 
agency must ensure that the allotted 
time provides the vendor sufficient 
time to submit the food instrument or 
cash-value voucher for redemption 
without undue burden; 
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(v) Serial number. A unique and se­
quem;ial serial number; 

(vi) Purchase price. A space for the 
purchase price to be entered. At the 
discretion of the State agency. a max­
imum price may be printed on the food 
instrument that is higher than the ex­
pected purchase price of the authori:t:ed 
supplemental foods for which it will be 
used. but that is low enough to protect 
against potential loss of funds. When a 
maximum price is printed on the food 
instrument, the space for tho purchase 
price must be clearly distinguishable 
from the maximum price. For example. 
the words "purchase price'' or "actual 
amount of sale" could be printed larger 
and in a different area of the food in­
st-rument than the maximum price; and 

(vii) Signature space. A space whore 
participants, parents or caretakers of 
infant or child participants. or proxies 
must sign. 

(3J Vendor ide11lificalio11. The Stat,e 
agency must implement, procedures to 
ensure each food instrument and cash­
value voucher submitted for redemp­
tion can be identified by the vendor or 
farmer that submitLed the food inRtru­
ment or cash-value voucher. Each ven­
dor operat,ed by a single business enti­
ty must be identified separately. The 
State agency may identify vendors by 
requiring that all authorized vendors 
stamp t.Jieir names and/or enter a ven­
dor identification number on all food 
instruments or cash--value vouchers 
prior t,o submitting t,hem for redemp .. 
tion. 

(4) Split tender transactions. The State 
agency must implement procedures 
that allow the participant, aut,hori:-md 
representative or proxy to pay the dif­
ference when a fruit and vegetable pur-­
chase exceeds the value of the cash­
value vouchers. 

(g) Re/ail food delivery systerm: Vendor 
authorizalion-(1) General. The State 
agency must authorir.e an appropriate 
number and distribution of vendors in 
order to ensure the lowesL practicable 
food prices consistent with adAquate 
participant access t,o supplemental 
foods and to ensure effective S Late 
agency manag·ement, oversight, and re­
view of its authorized vendors. 

(2J Vendor limiting criteria. The State 
agency may establish criteria to limit 
the number of stores it authorizes. 'l'he 
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State agency must apply it,s limiting 
criteria consistently throughout its ju­
risdiction. Any vendor limiting criteria 
nsed by the State agency must be in­
cluded in the State Plan in accordance 
with §246.4(a)(l4)(ii). 

(3) Vendor selection criteria. The State 
agency must develop and implement 
criteria to select sLores for authoriza­
tion. TJ:e State agency must apply its 
selection criteria consistently through­
out its jurisdiction. The State agency 
may reassess any authorized vendor at 
any time during the vendor's agree­
ment period uRing the vendor selection 
criteria in effect at the time of the re­
assessment and must terminate the 
ag-reements with those vendors that 
fail to meet them. The vendor selection 
criteria must include the following cat­
egories and requirements and must be 
included in the State Plan in accord­
ance with §246.4(aJ(l4)(ii). 

(i) Minimum variety and quantity of 
supplemental foods. The State agency 
must e~tablish minimum requirements 
for the variety and quantity of supple­
mental foods that a vendor applicant 
must stock to be 2.uthorized. These re­
quirements include that the vendor 
sLock at least two different fruits, two 
different vegetables, and at ler,st one 
whole grain cereal authorized by the 
State agency. The State agency may 
not authorize a vendor applieant unless 
it determines that the vendor applicant 
meets these minimums. The State 
agency may establish different mini­
mums for different vendor peer groups. 
The Sta~e agency may not authorize a 
vendor applicant unless it determines 
that Lhe vendor applicant obtains in­
fant formula only from sources in­
cluded on the State agency's list de­
scribed in paragrnph (g)(ll) of this sec­
tion. 

(ii) Business integrity. The State agen­
cy must consider the business integril,y 
of a vendor applicant. In determining 
the business integrity of a vendor ap­
plicant, the State agency may rely 
solely on facts already known to it and 
representations made by the vendor ap­
plicant on its vendor application. The 
State agency is not required to estab­
lish a formal system of background 
checks for vendor applicants. Unless 
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denying authorization of a vendor ap 
plicant would result in inadcquat,e par­
ticipant access, the Stal.e agency may 
not authorize a vendor applicant, if dur­
ing the last six years the vendor appli­
cant or any of the vendor applice.nt's 
current owners, officers, or me.nagers 
have been convicted of or had a civil 
judgment entered against them for any 
activity indicating a lack of busi:iess 
integrity. Activities indicating a lack 
of business Integrity include fraud, 
antitrust violations, embezzlement, 
t,heft, forgery, bribery, falsification or 
destruction of records, making false 
statements, receiving stolen property, 
making false claims, and obstruction 
of jusLice. The State agency may add 
other types of convictions or civil judg­
ments to this list. 

(iii) Current SNAP disqualification or 
civil money penalty for hardship. Unless 
denying authorization of 2. vendor ap­
plicant would result in irn,clequate par­
ticipant accesE, the Stale agency may 
not authorL,e a vendor applicant that 
is currently disqualified from SNAP or 
that has been assessed a SNAP civil 
money penalty for hardship and the 
disqualification period that would oth­
erwise have been imposed has not ex­
pired. 

(iv) Provision of inceniiiie items. The 
S:ate agency may not authorize or 
continue the authorizat,ion of e.n above-
50-percent vendor, or make payments 
Lo an above-50-percent vendor, which 
providr.s or indicates an intention to 
provide prohibited incentive items to 
customers. Evidence of such intent in­
cludes, but is not necessarily limited 
to, advertising the availability of pro­
hibited incentive items. 

(A) The State agency may approve 
any of the following Incentive items to 
be provided by above-50-percent ven­
dors to customers, at Uw discretion of 
Lhe State agency: 

(J) l!'ood, merchanrlisfl, or services ob­
tained at no cost to the vendor, subject 
to documentation: 

(2) Food, merchandise, or services of 
nominal value, i.e., havi:1g a per item 
cost of less than $2, subject to docu­
mentation; 

(3) Food sales and specials which in­
volve no cost or less than $2 in cost to 
the vendor for the food items involved, 
subject to documentation, and do not 
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result, in a charge to a WIG food instru­
ment for foods in excess of the foods 
listed on Lhe food instrument; 

(4) Minimal customary courtesies of 
the retail food trade, such as helping 
the customer to obtain an !tern from a 
shelf or from behind a coun:,cr, bagging 
food for the customer, and assisting 
the customer with Joa.ding the food 
into a vehicle. 

(B) The following incentive items are 
prohibited for e.bove-50-percent, vendors 
to provide to customers: 

(1) Services which result- in a conflict 
of interest or the appearance of such 
conflict for the above-50-percent ven­
dor, such as assist,ance with r~pplying 
for WIC benefits; 

(2) Lottery tickets provided Lo cus­
tomers al no charge or below f8.ce 
value: 

(3) Cash gifts in any amount for any 
reason: 

(4) Anything made available in a pub 
lie 2.rea as 8. complimentary gift which 
nrny be consumed or taken without 
charge; 

(5) An allowable incentive item pro­
vided more t1rnn once per customer per 
r,hopping visit, regardless of the num­
ber of customers or food instruments 
invoh'od. unless the incentive items 
had been obtained by the vendor at no 
cost or t,he total value or multiple in­
cenLive items provided during· one 
shopping visit would not exceed the 
less-than-$2 nominal value limit; 

(6) Food, merchandise or services of 
gre8.ter than nominal value provided to 
the cus:omer; 

(7) Food, merchandise sold Lo cus­
tomers below cost, or services pur­
chased by customers below fair market 
ve.lue; 

(8) Any kind of incentive item which 
incurs a li8.bi!ity for the WIC Program; 

(9) Any kind of incentive item which 
viol8.tes 8.ny Federal, State, or local 
law or regul8.tlons. 

(CJ For-profit goods or services of­
fered by the above-50-percent vendor to 
WIC participants at a fair market 
v,1.lue based on comp,~rable for-profit 
goods or services of other businesses 
are not incentive items subject to ap­
proval or prohibition, except that such 
goods or services must not constitute e. 
conflict of interest or result in a liabil­
ity for the WIC Program. 
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!4) Vendor selection criteria: competitive 
price. The State agency must establish 
a vendor peer group system and dis­
tinct competitive price criteria and al­
lowable reimbursement levels for each 
peer group. The State agency must use 
t,he competitive price criteria to evalu­
ate the prices a vendor applicant 
charges for supplemental foods as com­
pared to the prices charged by other 
vendor applicants and authorized ven­
dors, and mus~ authorize vendors se­
lected from among those that offer tht? 
program the most competitive prices. 
The St,at,e agency must consider a ven­
dor applicant's shelf prices or the 
prices ll; bids for supplemental foods, 
wt.ich may not exceed its shelf prices. 
In establishing competitive price cri­
teria and allowable reimbursement. lev­
els, the State agency must consider 
participant access by geographic area. 
The State agency must inform all ven­
dors of the criteria for peer groups, and 
must inform each individut1l vendor of 
its peer group assignment 

(i) Vendors that mce/. the above-50-per­
cent criterion. Vendors that derive more 
than 50 percent of their annual food 
sales revenue from WIC food inst,ru­
ments, and new vendor applican\.s ex­
pected t,o meet, this criterion under 
guidelines approved by FKS, are de­
fined as above-50-percent vendors. Rach 
State agency annually must implement 
procedures approved by FKS to iden­
tify authorized vendors and vendor ap­
plicants as either above-50-percent ven­
dors or regular vendors, in accordance 
with paragraphs (g)(4)(i)(E) and 
(g)(4)(i)(F) of this section. The State 
agency must receive FNS certification 
of its vendor cost containment; system 
under section 246.12(g)(1)(vi) prior to 
authorizing any above-50-percent ven­
dors. 'l'he State agency that chooses to 
authorize any above-50-percent ven­
dors: 

(A) Must. clis~inguish these vendors 
from other authorir.ed vendors in its 
peer group system or its alternative 
cost containment system approved by 
FNS by establishing separate peer 
groups for above-50-percent vendors or 
by placing above-50-percent vendors in 
peer groups with other vendors and es­
tablishing distinct competit,ive price 
selection criteria and allowable reim-
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burneme:1t lcvel.s for the above-50-per­
cent vendors; 

(B) Must reassess the status of new 
vendors within six months after au­
thorization to de~ermine whether or 
not the vendors are above-SO-percent 
vendors. and mm,t take necessary fol­
low-up action, such as terminating 
vendor agrcernen:.s or reassigning ven­
dors to the appropriate peer group; 

(C) Must, compare above-50-perccmt 
vendors' prices against the prices of 
vendors that do not meet the above-50-
percent criterion In determining 
whether tho above-50-percent vendors 
have competitive prices and in estab­
lishing rdlowable reimbursement, levels 
for such vendorn; and 

(DJ Must ensure t,hat the prices of 
above-SO-percent vendors do not inflate 
the cornpet,itive price criteria and al .. 
lowable reimbursement levels for th0 
peer groups or result, in higl'aer total 
food costs if program partlcipanLs 
transact their food instruments aL 
above-SO-percent vendors rather than 
at other vendors tb,t do not meet the 
above-SO-percent criterion. To comply 
with this requirement, the State agen­
cy must compare the average cost of 
each type of food instrument redeemed 
by abovc-50-percent vendors against 
the average cost of the same type of 
food instrument redeemed by regular 
vendors. The average cost per food In­
strument may be weighted to reflect 
the relative proportion of food instru­
ments redeemed by each category of 
vendors in the peer group system. The 
State agency must compute statewide 
average costs per food instrument at 
least quarterly to monitor compliance 
with this reqllirement. If average pay­
ments per food instrument for above-
50-percent, vendors exceed average pay­
ments per food instrument t.o regular 
vendors, then the State agency must 
take necessary action to ensure com­
pliance. such as adjusting payment lev­
els. Where EBT systems are in use, it 
may be more appropriate to compare 
prices of individual WIC foocl items to 
ensure that average payments to 
above-50-percent vendors do not exceed 
average payments for the same food 
item to comparable vendors. If FNS de­
termines that a State agency has failed 
to em;ure that above-50-percent ven­
dors do not result in higher costs to the 
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program t,han if participants transact, 
their food instrument,s at regular ven­
dors, FNS will establish a claim 
againsL Lhe Slate agency Lo recover ex­
cess food funds expended and will re­
quire remedial action. A State agency 
may exclude partially-redeemed food 
instruments from a quarterly cost neu­
trality assessment based on an empir­
ical methodology approved by FNS. A 
State Rge11cy may noL exclude food in­
struments from the quarterly cost neu­
trality assessment based on a rate of 
partially-redeemed food instruments. 

(EJ Must determine whether vendor 
applicants are expectml to be above-50-
percent vendors. 'l'he State agency 
must ask vendor applicants whct,her 
they expect to derive more than 50 per­
cent of their annual revenue from the 
~ale of food items from transactions in­
\'Olvinr,- WIC food instruments. 'l'his 
question applies whe\,her or not t.he 
State agency chooses to authorizE\ 
above-50-percent vendors. A vendor 
who answers In the affirmative must be 
treated as an above-50-riercent vendor. 
'l'he State agency must further assess a 
vendor who answers in the negative. by 
first calculating WIC redemptions as a 
percent of totRl food sales in existing 
\VIC-authorized stores owned by the 
vendor applicant. Seco11d, the State 
agency must calculate or request, from 
the vendor applicant the percentage of 
anticipated food sales by type of pay­
ment, i.e., cash, Supplemental Nutri­
tion Assistance Program. WIC, and 
credit/debit, card. 'l'l1ird, the State 
agency must review either the inven­
tory invoices for food items, or the ac­
tual food items present at the 
preauthorir.ation visit required by 
paragraph (gJ(5) of this section, or 
both. Pourth, the State agency must 
determine whether ,VIC authorization 
is required in order for the store to 
open for business. If the vendor would 
be expected to be an above-50-percent 
vendor under any of these criteria, 
then the vendor must be treated as an 
above-50-percen~ vendor. State agen­
cies may use additional data sources 
and methodologies, if approved by 
FNS. 

(F) Must determine whether a cur­
rently authorized vendor meets the 
above-50-percent criterion. based on 
the State agency's calculation of WIC 
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redemptions as a percent of the ven­
dor's total foods sales for the same pe­
riod. If WIC redemptions are more than 
50 percent of the tot2.l food sales, the 
vendor must, be deemed to be an above-
50-percent vendor. As an initial step in 
identifying above-50-perccnt vendors, 
the State agency may compare each 
vendor's WIC redempUons to Supple­
mental Nutrition Assistance Program 
redemp~ions for tl1e same period. If 
more than one \VIC State agency au­
thorizes a particular vendor, then each 
State agency must obtain and add the 
WIC redemptions for each State agency 
that, authorizes the vendor to derive 
the total WIC redemptions. If Supple­
mental Nu1,rition Asslst,ance Program 
redempt,ions exceed \VIC redemptions, 
no further assessment is required since 
the vendor would not be an above-50-
percent vendor. For vendors whose WIC 
redemptions excer.d their Supplemental 
Nutrition Assistance Program redemp­
t.ions, or if this comparison of redemp .. 
tiorns was not made, the Sta.te agency 
must obtain from these vendors a 
statement of the total amount of rev­
enue derived from t.he sale of foods that 
could be purchased using Supplemental 
Nutrition Assistance Program benefit;,. 
The State agency must also obtain 
from these vendors documentation 
(such as tax documents or other 
verifi2.ble documentation) to support 
the amount of food sales elairned by 
the vendor, After evaluating the docu­
ment2ation received from the vendor, 
the State agency must calculate WIC 
redemptions as a percent of total food 
sales and cla&sify the vendor as meet­
ing or not, meeting t,he alJove-50- per­
cent criterion. State agencies may use 
additional methods. if approved by 
PNS. 

(ii) Implementing effective peer groups. 
The State agency's methodology for es­
tablishing R vendor peer group system 
must include the following: 

(A) At leasL two criteria for estab­
lishing P<'er groups, one of which must 
be a measure of geography, such as 
met.ropolitan or other statistical areas 
that form distinct; labor and products 
markets, unless the State agency re­
ceives !<'NS approval t,o use a single cri­
terion; 
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(B) Routine collection of vendor shelf 
prices at; least every six months fol­
lowi:'.!g authorita.tion to monitor ven­
dor compliance with paragraphs 
(gJ(4)(iJ(C), (g)(4J(li)(C), and (g)(4)(iii) of 
this section and to ensure State agency 
policies and procedures dependent on 
shelf price data are efficiem; and effec­
tive. fi'NS may grant an exemption 
from this shelf price collection require­
ment if Lhe Slate agency demonstrates 
to FNSs' satisfaction that an alter­
native methodology for monitoring 
vendor compliance wiLh paragraphs 
(g)(4)(i)(C), (g)(4)(ii)(C), and (g)(4)(ili) of 
thi;s section Is efficient. and effective 
and other State agency policies and 
procedures are not dependent on fre­
quent collection of shelf price data. 
Such exemption would remain in effect 
until the State agency no longer meets 
the conditions on which the exemption 
was based, until fi'NS revokes the ex­
empt.ion, or for three yearn. whichever 
occurs first; 

(C) Assessment of the effectiveness of 
the peer gToupings and competitive 
price criteria at least every three years 
and modification, as necessary, to en­
hance system _performance. The State 
agency may change a vendor's peer 
group whenever the St,1te agency de­
termines that placement in an alter­
nate peer group is wa.rranterl. 

(iii) Su/Jsequent price increases. The 
State agency must eslablish proce­
dures to ensure that a vendor selected 
for participation in the program does 
not., subsequent to selection, inerease 
prices Lo levels Lhat would make the 
vendor ineligible for aut,horization. 

(iv) Exceptions to competitive price cri­
teria. The State agency may excep~ 
from the competiLive price criteria and 
allowable reimbursement levels phar­
macy vendors that supply only exempt 
infant formula and/or \VIC-eligible 
nutritionals, and non-profit. vendors for 
which more than 50 percent of their an­
nual revenue from food sales consists 
of revenue derived from \VIC food in­
struments, A State agency that elects 
Lo exempt non-profit vendors from 
competitive price criteria and/or allow-­
able reimbursements levels must no­
t-ify F'NS, in writing, at least 30 days 
prior to the e:fective date of the ex­
emption. The State agency's notifioa.­
tion must indicate the reason for the 
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exemption, including whether the ven­
dor is needed to ensur<' participant, ac·­
cess, why other vendors that are sub­
ject to competitive price criteria and 
allowable reimbursement; levels cannot 
provide the required supplemflntal 
foods, the bf'llefi:.s to the program of 
exempting the non-profit vendor from 
the competitive price criteria and/or 
allow2-ble reimbursement levels, the 
criteria the State agency used to assess 
the competitiveness of the non-pron t 
vcndor'B prices. and how the State 
agency will determine thr reimburse­
ment level for the non-profit vendor. 
This notification requirement. does not 
ttpply ;,o State agency contracts and 
agreements with non-profit. health andJ 
or humRn service agencies or org,iniza­
tions. 

(v) Exemptions from the vendor peer 
group system requirement. \Vith prior 
written approval from fi'NS, a State 
agency may use a vendor cost, contain­
ment Rpproach other than a peer group 
system if It meetos certain conditions. 
A State agency that obtains an exemp­
tion from the peer group requirement 
still mm,t, establish com1)e~ltive pric­
ing criteria for vendor selection and al­
lowable reimbursement levels. An ex­
emption from the peer group require­
ment would remain in effect until the 
State a1.;ency no long·er meets the con­
ditions on whict the exemption was 
based, until fi'NS revokes the exemp­
tion, or for three years, whichever oc­
curs first.. During the period of the ex­
emption, the Sta~e agency must pro­
vide annually to fi'NS documentation 
that it either authorizes no ttbove-50-
pcrccnt vendors, or that such vendors' 
redemptions continue to represent less 
than five percent of total WIC redemp­
t,ions, depending on the terms of the 
exempt.ion. The conditions for obtr.in­
ing an exemption from the vendor peer 
group system are as follows: 

(A) The State agency chooses not to 
authorize any vendors that derive more 
than 50 percent of their revenue from 
food sa,Jes from WIC food instruments, 
and the State agency demonstrates to 
FNS that establishing a vendor peer 
group system would be inconsistent 
with efficient, and effective operation 
of the program, or that its alternative 
cost cont.iinmenL system would be as 
effective as a peer group system: or 
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(13) The State agency determines that 
food instruments redeemed by vendors 
that meeL tl:e above-5O-percent cri­
terion comprise less than five percent 
of the total WIC redemptions in the 
State in the fiscal year prior to a fiscal 
year in which the exemption is effec­
tive; and the State agf,ncy dem­
onstrates to FNS that its alternative 
vendor cost containment system would 
be as effective as a vendor peer group 
system and would not result in higher 
costs if progr2.m participants redeem 
food instruments at vendors that meet, 
the above-5O-percent criterion rather 
than at vendors that do not meet this 
criterion. 

(vi) Cost containment certification. If a. 
Stat.e agency elects Lo a.uthorize any 
above-5O-percent, vendors. the Stale 
agency must submit informat.ion, in 
accordance with guidance provided by 
FNS, to demonstrate that its competi­
tive price criteria and allowable reim­
bursement. levels do noL result in aver­
age payments per food instrument to 
these vendors that are higher than av-­
erage payments per food i11st.rumenl Lo 
comparable vendors that are not ahove-
5O-perc:ent vendors. To c:1lculate aver­
age payments per food in,,trument. t,he 
State agency must include either all 
food instruments redeemed by all au­
thori7,ed vendors or a representative 
sample of the redeemed food inatru­
ments. The State agency must adrl Lhe 
redemption amounts for all redeemed 
food instruments of the same type and 
divide the sum b~· the number of food 
instruments of that type. If the State 
ag·ency does not designate food instru­
ments by type, it must calculaLe the 
average payment for each dist,inct 
combination of foods prescribed on the 
food instrument. The State agency 
may calculate average pay1nents per 
food instrument, type for g-roups of ven­
dors that, meet the above-SO-percent 
cricerion and comparable vendors. or 
the State agency may calculate aver­
age payment;s for each food instrumen:; 
type for each vendor. State agencies 
with E13T systems must, compare the 
average cost of each WIC food pur­
chased by participrtnt,s at above-SO-per­
cent vendors with the average cost. of 
each food purchased from comparable 
vendors. If FNS determines, based on 
its review of the information provided 
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by the State agency and any other rel­
evant data, tha~ the requirements in 
this parag-raph have been met, FNS 
will certify that Lhe State agency's 
compet.iLive price criteria and allow­
able reimbursement levels established 
for above-5O-percent vendors do not, re­
sulL in higher average payments per 
food instrument (or higher costs for 
each WIC food item in EBT systems). lf 
the Sta.to agency's methodology for es­
tablishing competitive price criteria 
and allowable reimbursement levels 
falls to meet the requirement of this 
section regarding average food instru­
ment payments to above-5O-pp,rcent 
vendors, !<'NS will disapprove the State 
agency's request to authorize above-5O­
percent vendors. At least every threP. 
years following inlt,lal certification, 
the State ag-rmcy must submit, informa­
tion which dcmonstrat,es that it con­
tinues to meet the requirements of this 
section relative to average payments 
to a.bove-5O-percent vendors. FNS may 
require annual updates of selected food 
instrument, redemption data. 

(vii) Limitation on privat.e rights of ac-­
tion. The competitive pricing· provi­
sions of this paragraph do not create a 
private right, of action. 

(5) On-sile preauthorization visit. The 
State ag<?ncy must conduct an on-site 
visit prior to or at the time of a ven­
dor's initial aut,horizat,ion. 

(6) Sale of slore to circumvent WIG 
sanclion. '!'he SLate agency may not au-­
tllorize a vendor applicant if the State 
agency determines the store has been 
sold by its previous owner in an at­
tempt to circumvent. a WIG sanction. 
The State agency may consider such 
factors as whether the store was sold to 
a relaLive by blood or marriage of the 
previous owner(s) or sold to any indi­
vidual or organization for less than its 
fair market value. 

(7) Impact on small businesses. The 
State agency is encouraged to consider 
the impact of authori?,:.tion decisions 
on small businesses. 

(8) Application periods. 'l'he State 
agency may limit the periods during 
which applications for vendor author­
izatlo~ will be accepted and processed, 
except that applicailons must be ac­
cepted and processed at lea.st once 
every three years. The State agency 
must develop procedures for processing 
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vendor applications ouLBide of its time­
frames when it determines there will 
be inadequate participant access unless 
additional vendors are authorized. 

(9) Data collection at authorization. At 
the time of application. the State 
agency must collect the vendor appli­
cant's SNAP authorization number if 
the vendor applicant is authorized in 
that program. In addit,ion, the State 
agency must collect the vendor appli­
cant's current shelf prices for supple­
mental foods. 

(lOJ List of infant formula wholesalers, 
distributors, and retailers licensed under 
Stale law or regulations, and infant for­
mula manufacturers registered with lhe 
Food and Drug Administration (FDA). 
The State agency must provide a list in 
writing or by other effective means to 
all authorized WIC retail vendors of the 
names and addresses of infant fon1rnhi 
wholesalers, distributors, and retailers 
licensed in the SLaLe in accordance 
wiLh State Jaw (including regulations), 
and infant formula manufacturers reg­
istered with the Food and Drug Admin­
istration (FDA) that provide infant for­
mula, on at least an annual basis. 

(i) Notification to vendors. The State 
agency is required to notify vendors 
that they must purchase infant for­
mula only from a source included on 
the State agency's list, or from a 
source on another State ag·ency's list if 
t,he vendor's St.ate agency permits this, 
and must only provide such infant for­
mula to participants in exchange for 
food instruments specifying infant for­
mula, F'or the purposes of paragraph 
(g)(ll) of this section, "infant formula" 
means Infant formula, Contract brand in­
fant formula and Non-confraci brand in­
fant fonnula as defined in § 246.2, and in­
fan;; formula covered by a waiver 
b'Tanted under§ 246.16a(eJ. 

(ii) Type of license. If more than 011e 
type of license applies, the State agen­
cy may choose which one to use. 

(iii) Exclusions from list. 'l'he Slate 
agency may not exclude a State-li­
censed entity from the list except 
when: 

(A) Specifically required or author­
ized by St,ate law or regulations; or 

(B) The entity does not carry infant 
formula. 

(h) Retail food delivery systems: Vendor 
agreements-(1) General--(!) Entering 
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into agrPements. Thf' State agency musL 
enter into written ag-reements with all 
authoriiecl vendors. The agreements 
must be for a period not to exceed 
three ye2.rs. 'I'he agreement must 1Je 
signed by a representative who has 
legal authority Lo obligate the vendor 
and a representative of the State agen­
cy. When the vendor representative is 
obligating more Limn one vendor, the 
agreement must specify :lll vendors 
covered by the agreement. When more 
than one vendor is specified in the 
agreement, the State ag·ency may add 
or delete an individual vendor without 
affecLing the remaining vendors. The 
State agency must require vendor;; Lo 
reapply at the expiration of their 
agreements and must provide vendors 
with not less than 15 days advance 
written noLice of the expiration of 
Lheir agreements. 

(ii) Delegation to local agencies. The 
StaLe agency may delegate to its local 
agencies the aut!lority to sign vendor 
agreements if the State agency indi-­
cate,;-. its intention to do so in its State 
Plan in accordance with 
§ 246.4(a.)(14)(iiil. In such ca.ses, the 
State agency must provide supervision 
and instruction to ensure the uni­
formity a.nd quality of local agency ac­
tivities. 

(2) Slanclard vendor agreement. The 
State ageney must use a standa.rd ven­
dor agreement throughout its jurisdic­
Lion, although the State agency may 
make exceptions to meet unique cir­
cumstances provided that it documents 
the reasons for such exceptions. 

(3) Vendor agreement provisions. The 
vendor agreement must, contain the 
following specifica.tions, al though tlrn 
State agency may determine the exact 
wording lo be used: 

(i) Acceptance of food instruments and 
cash value vouchers. 'l'he vendor may 
accept food instruments and cash-value 
vouchers only from participants, par­
ents or caretakers of infant and child 
participants, or proxies. 

(ii) No subslit·utions, cash, credit, re­
funds, or exchanges. The vendor may 
provide only the authorized supple­
ment8,l foods listed on the food instru­
ment and cash-value voucher. 

(A) The vendor may not provide un­
authorized food items, nonfood items, 
cash, or credit, (including rain checks) 
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in exchange for food instruments or 
cash-value vouchers. The vendor mav 
noL provide refunds or permit e{­
ch2.nges for 2.uthorized supplemental 
foods obtained with food instruments 
or cash-value vouchers. except for ex­
changes of an Identical authorized sun­
plemental food item when the original 
authorized supplemental food item is 
defective, spoiled, or has exceeded its 
"sell by,'' "best if used by.'' or otr.cr 
date limiti11r the sale or use of the food 
item. An irlentical autl:orized supple­
mental food item mea.ns the exact 
brand and Rize as the original author­
ized supplemental food item obtr.ined 
and returned by the p,,rticipant. 

(BJ The vendor may provide only ·~he 
authorized infa.nt formula whlch the 
vendor llas obtained from sources in­
cluded on the list described in para­
graph (g)(ll) of this section to partici­
pants in exchange for food instrument.:; 
specifying infant formulf1. 

(iii) Treatment of participants, parents/ 
caretakers, and proxies. The vendor 
must offer program participants, par­
ents or caretakers of infant of child 
participants, anrl proxies the same 
courtesies offered to other customers. 

(iv) Time periorls for transacting food 
instruments anrl cash-value vouchers. 
'l'he vendor may accept a food instru­
ment or cash-value voucher only with­
in the specified time period. 

(v) l'urchase price on food instruments 
and cash-value vouchers. 'rhe vendor 
must ensure that the purchase price is 
en':,ered on food instruments and cash­
value vouchers In accorda,1ce with t'.le 
procedures described in the vendor 
agreement,. The State agency has t:1e 
discretion to determine whP-ther the 
vendor or thP participant enters t,rn 
purchase price. The purchase price 
must include only the authori:,;ed sup­
plemental food items actually provirled 
and must, be entered on the food instru­
ment or cash-value voucher before it, is 
sig-ned. 

(vi) Signaliire on food instruments and 
cash-value vouchers. For printed food 
instruments and cash-value vouchers, 
the vendor must ensure the partici­
pant, parent or caretaker of an infant, 
or child participant., or proxy signs the 
food instrument or cash-value voucher 
in the presence of the ca.shier. In EB'I' 
systems. a Personal Identification 
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Number (PIN) may be uBerl in lieu of a 
signature. 

(vii) Sales tar prohibition. The vendor 
may not collect sales tax on authorized 
supplemental foods obtained with food 
instruments. or cash-value vouchers. 

(viii) Food instrument and cash-value 
voucher redemption. The vendor mu~t 
submit food instruments and cash­
value vouchers for retlcmpt,ion in ac­
cordance with the redemption proce­
dures described in the vendor agree­
ment. The vendor may redeem a food 
instrument or cash-v,,lue voucher only 
within the specified time period. As 
part of th8 redemption procedures. Lhe 
State agency may make price adjust,­
menls Lo the purchase price on food in­
struments submitted by the vendor for 
redemption t,o ensure compliance with 
the price limitations applicable to the 
vendor. As part of the redemption pro­
cedures. Lhc SLate agency must est,r.b­
llsh and apply limits on the amount, of 
reimbursement allowed for food instru­
ments based on a vendor's peer group 
and competitive price criteria. In set­
ting allowable reimbursement levels, 
Lhe State agency must, consider partic­
ipant access in a geographic area and 
m8.y include a factor to reflect fl uctua­
tions in wholesale urices. In estab­
lishing allowable reimbursement levels 
for above-50-percont vendors t;he State 
agency must, ensure that reimburse­
ments do not result in hig-her food 
costs than if PltrticipanLs transacted 
their food instruments at vendors that 
r.re not above-50-percent vendors, or in 
higher average payments per food in­
sLrument to above-50-percent vendors 
than average payments to comparable 
vendors. The State agency may make 
price adjustments to the purchase price 
on food instruments ,;uhmitted by the 
vendor for redemption to ensure com­
pliance with the allowable reimburse­
ment level applicable to the vendor. A 
vendor's failure to remain price corn­
peLitive is cause for termination of the 
vendor r.greement,, even if actual pay­
ment& to the vendor are within the 
maximum reimbursement, amount. The 
State agency may exempt vendors that 
supply only exempt infant formula and! 
or \VIC-eligible nutritionals r.nd non­
profit above-SO-percent. vendors from 
the allowable reimbursement limits. 
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(ix) Vendor claims. When the State 
agency determines the vendor has com­
mit Led a vendor violation that affects 
the payment to the vendor, the State 
agency will delB,Y _payment or establish 
a claim. The State agency may delay 
payment or establish a claim in the 
[I.mount of the full purchase price of 
each food instrument or cash-value 
voucher that contained the vendor 
overcharge or other error. The State 
agency will provide the vendor with an 
opportunity to justify or correct a ven­
dor overcharge or other error. The ven­
dor must pay any claim assessed by the 
State agency. In collecting a claim, the 
State agency may offset the claim 
agaim,t current and subser1uent 
amounts to be paid to the vendor. In 
addition to denying payment or assess­
ing a claim, the State age11cy ma.y 
sanction the vendor for vendor over­
charges or other errors in accordance 
with the St,ate agency's sanction 
schedule, 

(x) No charge for au.thori,,ed supple-­
mental foods or restitution from partici­
pants. The vendor may not charge par­
Licipants, parents or caretakers of in­
fant and child participants, or _proxies 
for authorized supplemental foods ob­
tained with food instruments or cash-­
value vouchers. In addition, the vendor 
may not seek restiLnt.ion from t,hese in­
dividuals for food instruments or cash­
value vouchers not paid or parLially 
paid by the State agenc;y. 

(xi) Split. tender for cash-value vouch­
ers. The vendor must allow the partici­
pant, authorized representative or 
proxy to pay tho difference when a 
fruit and vegetable purchase exceeds 
the value of the cash-value voucl:ers 
(also knoWll as a split tender trans­
action). 

(xii) Training. At least one represent­
ative of the vendor must participate in 
training annually. Annual vendor 
training may be provided by the State 
agency in a variet,y of formats, Includ­
ing newsletters, videos, and interactive 
training. The State agency will have 
sole discretion to designate the date, 
time, and location of all interactive 
training, except, that the S~ate agency 
will provide \,he vendor with at least 
one alt;ernative date on which to at­
tend such training. 
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(xiii) Vendor training of staff. The ven­
dor must inform anrl train cashiers and 
other st.aff on program requirements. 

(xiv) Accountability for owners, offi­
cers, 111a1wgers, and employees. 'l'he ven­
dor is accountable for its ownern, offi­
cers. managers, agents, and employees 
who commit vendor violations, 

(xv) Monitoring. The vendor may be 
monitored for compliance with pro­
gram requirements. 

(xvi) Recordkeeping, 'I'he vendor must 
maintain inventory records used for 
Federal tax reporting purposes and 
other records t.he State agency may re­
quire for the period of time specified by 
the Sta.te agency in the vendor agree­
ment. Upon request, the vendor must 
make available to representatives of 
the State agency, the Department, and 
the Comptroller Genera,] of the United 
States. at any reasonable time anrl 
phtee for inspection and aurlit, all food 
instruments and cash-value vouchers 
in t,he vendor's possession and all pro­
gram-re!Rted records. 

(xvii) Termination. 'l'he Stat,8 agency 
will immediately terminate tho agree­
ment if it determines that Lhc vendor 
has provided false information in con­
necLion with its application for author .. 
ization. 1Dither the State agency or the 
vendor may terminate the agreement 
for cause after providing advance writ­
ten notice of a period of not less than 
1.5 days to be specified by the Slate 
agency. 

(xviii) Change in ownership or location 
or cessation of opi'rations. The vendor 
must provide the State agency advance 
written notification of any change in 
vendor ownership, store location, or 
cessation of operations. In such in­
RLances, the Sta.te agency will termi­
nate the vendor ag-reement, except that 
the State agency may permit vendors 
to move short distances without termi­
nating the agreement. The State agen­
cy has the discretion to determine the 
length of advance notice required for 
vendors reporting changes under this 
provision, whether a change in location 
qualifies as a short distance, and 
whetl:er a change in business structure 
consti~utes a change in ownership. 

(xix) Sanctions. In addition to claims 
collection, the vendor may be sanc­
tioned for vendor violations in accord­
ance with the State agency's sa,nction 
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schedule. Sanctions may include ad­
ministrative fines, disqualification, 
and civil money penalties in lieu of dis­
qua.!ification. 'l'he State agency must 
notify a vendor in writing when an in­
vestigation reveals an initial incidence 
of a violation for which a p,~ttern of 
incidences must be established in order 
to impose a sancLion, before another 
such incidence is documented, unless 
the State agency determines, in il,s dis­
cretion, on a case-by-case basis, that 
notifying the vPndor would com 
promise an Investigation. 

(xx; Conflict of interest. The State 
agency will t,erminate the agreement if 
the StaLe agency idenLifies a conflict 
of interest,, as defined by applicable 
St?.te laws, regulations, and policies, 
between the ve,1dor and the State ltg-en­
cy or Its local 2.gencies. 

(xxi) Criminal penalties. A vendor who 
commits fraud or abuse in the Program 
is liable Lo prosecution under applica­
ble Federal, State or local laws. Those 
who have willfully mis,ipplierl, stolen 
or fraudulently obta.ined program funds 
will be subject to a fine of not more 
than $2.5,000 or imprisonment for not 
more than five years or both, if the 
value of the funds ls $100 or more. If 
the value is less than $100, the pen­
alties are a fine of not more than $1.000 
or imprisonment for not more than one 
year or bot,h. 

(xxii) Not a license/property interest. 
The vendor agreement does not, con­
stitute a license or a property interest. 
If the vendor wishes to continue to be 
authorized beyond the period of its cur­
rent agreement, the vendor must re­
apply for ?.uthorlzation. If a vendor is 
disqualified, the State agency will ter­
minate the vendor's agreenwnt, and 
the vendor wi!l have to reapply in 
order to be authorized r.fter the dis­
qualification period is over. In all 
cases, the vendor's new applicat.io,i will 
be subject to the State agency's vendor 
selection criteria and any vendor lim­
i';ing criteria in effect at the Lime of 
the reapplication. 

(xxiii) Compliance with vendor agree­
ment, statutes, regulations, policies, and 
procedures. 'I'he vendor must comply 
with the vendor agreement and Federal 
and State staluLcs, regulations, poli­
cies, and procedures governing the Pro-
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gram, including any chang·es made dur­
ing the a.greemenL period. 

(xxivJ Nondiscrimination regulations. 
The vendor must comply with the non­
discrimination provisions of Depart.­
mental regulations (parts 15, lfia and 
15b of this tit,Je). 

<xxv) Compliance with vendor selection 
criteria. The vendor must comply with 
the vendor solection criteria through­
out Lhe agreement period, including 
any changes to the criteria. Using the 
current vendor selection criteria, the 
State agency may reassess the vendor 
at any time during the agreement pe­
riorl. 'I'he St.ate a.gency will terminate 
Lhe vendor agreement if the vendor 
fails to meet the current vendor selec­
tion cri\,eria. 

(xxvl) Reciprocal SNAP disqualification 
for WIG Program disqualifications. Dis­
qualification frnm the WlC Program 
may result, in disqualification as a re• 
t·.ailer in SNAP. Such disqualifica\,ion 
may not be subjecL to administrative 
or judicial review under SNAP. 

(xxvii; EB7' minimum lane co·verage, 
Point of Sale (POS) terminals used to 
supporL the WIC Program shall be de­
ployed in accordance with the min•­
imum lane coverage prov1s10ns of 
§ 246.12(z)(2). 'l'he Sta Le agency may re-• 
move excess terminals if actual re­
demption activity warrants a reduction 
consistent with the redemption levels 
outlined in §246.12(z)(2)(i) and (z)(2)(ii) 

(xxviii) EJJ'l' third-party processing 
cost.1 and fees. The vendor shall not 
charge to the State agency any Lhird­
parLy commercial processing costs and 
fees incurred by the vendor from EBT 
multi-function equipment. Commercial 
tra.nsaction processing costs and fees 
imposed by a third-party processor 
that the vendor elect,s to use to con­
nect to t.hf' EBT system of the State 
shall be borne by the vendor. 

(xxix) EBT il!terchange fees. The State 
agency shall not pay or reimburse the 
vendor for interchange fees related Lo 
WIC EBT transactions. 

(xxx) EBT ongoing maintenance and 
operational costs. The State agency 
shall not pay for ongoi11g maintenance, 
processing fees or operational costs for 
vendor sysLPrns and equipment, used to 
support WIC EBT after the State agen­
cy ha5 implemented WIC EBT state­
wide, unless the equipment is used 
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solely for the WIC Program or the 
State agency determines Lhe vendor 
using multi-function equipment, i;; nec-­
essary for participant access. This pro­
vision also applies to authorized farm­
ers and farmers' markets. Costs shared 
by a WIC State agency will be propor­
tional to the u,;age for the WIC Pro­
gram. 

(xxxi) Compliance wilh EHT operating 
rules, standards and technical require­
menL,. The vendor must comply with 
t.J1e Operating rules, st,rndards and 
technical requirements established by 
the State agency. 

(4) Purchase price and redemption pro­
cedures. 'rhe State agency must de­
scribe in the vendor agreement it.s pur­
c,1ase price and redempt.lon procedures. 
The redemption procedures musL en­
sure that the Stal,e agency does not 
pay a vendor more than the price limi­
tations applicable tot.he ve'.ldor. 

(5) Sanction schedule. The State agen­
cy must include its sanction schedule 
in the vendor agreement or as an at­
tachment to it. The sanct;ion schedule 
must include all mandatory and SLaLe 
agency vendor sanctions and must be 
consistent with paragraph (1) of this 
section. If the sanction schedule is in 
State law or reg·ul~.tions or in a docu­
ment provided to the vendor at the 
time of authorization, t,he State agen­
cy instead may include an appropriate 
cross-reference in the vendor agree­
ment. 

(6) Actions subject to administrative re­
view and review procedures. The Stale 
agency must include the adverse ac­
tions a vendor may app0.al and those 
adverse actions that are not subject to 
administrative review. The Stale ag-en­
cy also must include a copy of the 
State agency's administrat,ive review 
procedures in the vendor agreement or 
as an attachment to it or must include 
a statement that the review procedures 
are available upon request and the ap­
plicable review procedures will be pro­
vided along wi~h an adverse action sub­
ject to administrative review. These 
items must be consistent with §246.18. 
If these items are in State law or regu­
lations or in a document provided to 
the vendor at the time of authoriza­
tion, the State agency instead may in­
clude an appropriate cross-reference in 
the vendor agreement. 
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(7) Notification of program changes. 
The State agency must notify vendors 
of changes to Federal or State stat­
utes, regulations. policles, or proce­
dures governing the Program before 
the changes are implementecl. The 
Sta.te agency should give as much acl­
vance notice as possible. 

(8) ,1/lowable and prohibited incentive 
item.~ for abo11e-50pcrcent vendors. The 
vendor a6>Teemcnt for an above-50-per­
cent vendor, or another document pro­
vided to the vendor and cross-ref­
erenced in the agreement, must include 
the State agency's policies and proce­
dures for allowing and prohibiting in­
centive items to be provided by an 
above-50-percent vendor to customers, 
consistent with paragraph (gJ(3)(iv) of 
this section. 

(i) '!'he State agency must provide 
written approval or disapproval (in­
cluding by electronic means such as 
electronic nrnil or facsimile) of rc­
qu0sts from above--50-percent vendors 
for permission to provide allowable in 
centive items to customers; 

(ii) The State agency must maintain 
rlocumfrn tation for t,he approval proc­
ess, including invoices or similar docu­
ment~ showing that the cost of each 
it.em is either less than the $2 nominal 
value limit, or obtained at no cost. un­
less the SLat,e agency provides the ven­
dor with a list of pre-approved incen­
tive items at the time of authorizat.ion: 
and 

(iiiJ The State agency musL define 
prohibited incentive it.ems. 

(iJ Retail food clf'/ivery systems: Vendor 
training---(1) General requirements. The 
State agency must provide training an­
nually to at, l~ast one representative of 
each vendor. Prior to or at the time of 
a vendor's initial authorization, and at 
least once every three years thereafter, 
the training must be in an intera.ctive 
form2.t that includes a contempora­
neous opportunity for questions and 
answers. 'l'he St&le agency must des­
ignate the date, time, and location of 
the interactive tra.ining and the audi­
ence (e.g., managers, cashiers, etc.) to 
which the training is directed. The 
State agency must provide vendors 
with at least one r.lternative date on 
which to au.end interact.ive training·. 
Examples of acceptable vendor training 
include on-site cashier training, off-
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site classroom-style train-the-trainer 
or manager trammg, a training video, 
and a training newsletter_ All vendor 
tndning musL be designed to prevent 
program errors and noncompliance and 
improve program service_ 

(2) Conlent_ The annual training- must 
include instruc~ion on the purpose of 
the Program_ the supplemental foods 
authorized by the State agency, the 
minimum varieties and quantiUeo of 
authorized supplemental foods that, 
must be stocked by vendors, the re­
quirement that vendors obtain infant 
formula only from sources included on 
a list provided by the State a.gency, the 
procedures for transacting and redeem-­
Ing food instruments and cash--value 
vouchero, the vendor sanction iiystem, 
the vendor complaint process, t,he 
claims procedures, the State agency's 
policies and procedures regarding the 
use of incentive items, and any changes 
to program requirements since the last. 
training_ 

(3) Dclegation_ The State agency may 
delegate vendor tmining to a local 
agency, a contractor, or a vendor rep­
resentative if the State agency indi­
cates its intent.ion to do so in its State 
Plan in accordance with 
§246.4(a)(l4)(xi)_ In such cases, the 
State agency must provide supervision 
and instruction to ensure the uni­
formity and quality of vendor training-_ 

(4) Documenlation_ The State agency 
must document the content of and ven­
dor parUcipation in vendor tralnlng_ 

(j) Retail food delil>ery systems: Moni­
toring vendors and identifying high-risk 
vendors-------(1) General requirements_ The 
State agency must design and imple-­
ment a system for monitoring its ven­
dors for compliance with program re­
quirements_ The State agency may del­
egate vendor monitoring to a local 
agency or contractor if the Stat,e agen­
cy indicates its intention to do so In its 
State Plan in accordance with 
§246.4(a)(14)(iv)_ In such cases, the 
State agency must. provide supervision 
and instruction to ensure the uni­
formity and quality of vendor moni­
toring_ 

(2) Routine monitoring_ 'I'he State 
agency must conduct routine moni­
toring visits on a minimum of five per­
cent of the number of vendors author­
ized by the State agency as of October 

7 CFR Ch. II (1-1-20 Edition) 

1 of each fiscal year in order to survey 
Lhe types and levels of abuse and errors 
among- authorized vendors and to take 
correct.ive actions, as appropriate. The 
State agency must develop criteria to 
determine which vendors will receive 
routine monitoring visits and must in­
clude such criteria in its State Plan in 
accordr,nce with§ 246_4(a)(14)(iv). 

(3) !denlifying high-risk vendors_ The 
State agency must identify high-risk 
vendors at least once a year using- cri­
teria developed by FNS and/or other 
statistically-based criteria developed 
by the Stat,e agency_ FNS will not 
change its criteria more frequently 
than once every two years and will pro­
vide adequate advance notification of 
changes prior to implementation_ The 
State agency may develop and imple-­
ment addit.ional criteria. All State 
agency-developed criteria must; be ap-­
proved by FNS. 

(4) Compliance investigations_ (i) High­
risk vendors. The State agency must 
conduct compliance Investigations of a 
minimum of five percent of the number 
of vendors authorized by the State 
agency as of October J of each fiscal 
year_ The Stat,e agency must conduct 
compliance investigations on all high­
risk vendors up to the five percent 
minimum. The State ag-ency may 
count toward this requirement a com­
pliance invesLigation of a high-risk 
vendor conducted hy a I<'ederal, State, 
or local law enforcement agency_ The 
State agency also may count Loward 
this requirement a compliance inves­
tigation conducted by another WIC: 
State agency provided that the State 
agency implements the opl,ion to estab­
lish S:,ate agency sanctions based on 
mandat.ory sanctions imposed by the 
other WIC State agency, as specified in 
paragraph (1)(2)(iii) of this section_ A 
compliance investigation of a high-risk 
vendor may be considered complete 
when the State agency determines that 
a sufficient number of compliance buys 
have been conducted to provide evi­
dence of program noncompliance, when 
two compliance buys h2.ve been con­
ducted in which no progrn.m violations 
are found, or when an inventory audit 
has been completed. 

(ii) Randomly selected vendors_ If fewer 
than five percent o: the State agency's 
authorized vendors are identified as 

420 



Food and Nutrition Service, USDA 

high-risk, the Statt> agency must ran­
domly Re!ect additional vendors 0,1 

which to conduct compliance inves­
tigations sufficient to meet the five­
percent requirement. A compliance in­
vestigation of a randomly selected ven­
dor may be considered complete when 
the Stat,e agency determines that a 
sufficient number of compliance buys 
have been conducted t,o provide evi­
dence of program noncompliance, when 
Lwo compliance buys are conducted in 
which no program violations are found, 
or when an inventory audit has been 
completed. 

(iii) Prioritization. If more than five 
percent of the State agency's vendors 
are identified as high-risk, the State 
agency must prioritize such vendors so 
as to perform compliance inves:,ig8,­
tions of those determined to have the 
greatest potential for program non­
compliance and/or loss of :u nds. 

15) Monitoring report. For each fiscal 
year. the State agency musL send FNS 
a summary of the results of its vendor 
monitoring containing information 
stipulated by FNS. 'l'he report must be 
sent by February 1 of the following fis­
cal year. Plans for improvement in the 
coming year must, be included in the 
St.ate Plan in accordance with 
§ 246.4(a)(14)(i V) 

(6) Documentation---(i) Monitoring vis­
it8c 'I'he State agency must document 
the following information for all moni­
toring visits, including routine moni­
toring visits, inventory audils, and 
compliance buys: 

(A) t,he elate of the monitoring visit, 
inventory audit. or compliance buy; 

(BJ the name/s) and slgnature(s) of 
the reviewer(s); and 

(C) the nature of auy problem/sJ de­
tected. 

(ii) Compliance buys. For compliance 
buys, the State agency must also docu­
ment: 

(A) t,he elate of the buy; 
(B) a description of the cashier in­

volved in each transaction; 
(C) the types and quantities of items 

purchased, current shelf prices or 
prices charged other customers, and 
price charged for each item purchased, 
if available. Price information may be 
o!Jtained prior to, during. or suLse­
quent to the compliance buy; and 
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(DJ t:ie final disposition of all items 
as" destroyed, donated, provided Lo 
other authorities, or kept; as evidence. 

(k) Retail food delivery systems: Vendor 
claims-(l) System to review food instru­
ments and cash-value vouchers for vendor 
claims, The State agency must, design 
and implement, a system to review food 
instruments and cash-value vouchers 
submitted by vendors for redemption 
to ensure compliance with the applica­
ble price limitations and to detect 
questionable food instruments or cash­
value vouchers, suspected vendor over­
charges, and other errors, This review 
must examine either all or a represenL­
ative sample of the food instrumenes 
and cash-value vouchers and may be 
done either before or after the State 
agency makes payments on the food in­
sLruments or cash-value vouchers. 'l'he 
review of food instruments must in-• 
elude a price comparison or other edit 
designed to ensure compliance with the 
applicRble price limitationR and to as­
sist in detecting vendor overcharges. 
For printed food instruments and cash­
value vouchers t,he system also must 
detect the following errors-purchase 
price missing; participant, parenL/care­
t.aker, or }Jroxy signature missing; ven­
dor identification missing; food instru­
ments or cash-value vouchers trans­
acted or redeemed aft,er t;he specified 
time periods; a.ncl, as appropriate, al­
tered purchase price. 'I'he State agency 
must take follow-up action within 120 
days of detecting any questionable food 
instruments or cash-value vouchers, 
suspected vendor overcharg·es, and 
other errors and must implement pro­
cedures to reduce the number of errors 
when possible. 

(2) Dela.ying payment and establishing 
a claim. When the State agency deter­
mines the vendor has committed a ven­
dor violation that affects the payment 
to the vendor, the State agency must 
delay payment or establish a claim. 
Such vendor violations may be de­
tected through compliance investiga­
tions, food instrument or cash-value 
voucl'.er reviews, or other reviews or in­
vesLigations of a vendor's operations. 
'l'he State agency may delay payment 
or establish a claim in the amount of 
the full purchase price of eacb food in­
strument or cash-value voucher that 
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contained tr.e vendor overcharge or 
other error. 

(3) Opportunity to justify or correct. 
When payment for a food instrument or 
cash-value voucher is delayed or a 
claim ls established, the Stat,e agency 
must provide the vendor with an oppor­
tunity to justify or correct the vendor 
overcharge or other error. If satisfied 
with the justificat,ion or correction. 
the State agency must provide pay­
ment or adjust the proposed claim ac­
cordingly. 

(4) 'l'imeframe and offset. The State 
agency must deny payment or initiate 
claims collection action within 90 days 
of either the date of detection of the 
vendor violation or the complet.ion of 
the review or investigation giving rise 
to the claim. whichever is hiter. Claims 
collect;ion action may include offset 
ag·ainst current and subsequent 
amounts owed to the vendor. 

(5) Food instruments and cash-value 
vouchers reder>med after the specified pe­
riod. With justification and documenta­
tion, the State agency may pay ven­
dors for food instruments and cash­
value vouchers submitted for redemp­
tion after the specified period for re 
demption. If the total value of such 
food instruments or cash-value vouch­
ers submitted at one time exceeds 
$500.00, the State agency must obtain 
the approval of the FNS Hegional Of­
fice before payment. 

(1) Retail food delivery systems: Vendor 
.mnctions----0) 11,fandatory vendor sanc­
tions--(!) Permanent disqualification. The 
State agency must permanently dis­
qualify a vendor convicted of traf­
ficking in food instruments or cash­
value vouchers or selling firearms. am­
munition, explosives. or controlled 
substances (as defined in section 102 of 
the Controlled Substances Act (21 
U.S.C. 802)) in exchange for food instru­
ments or cash-value vouchers. A ven­
dor is not entitled to receive any com­
pensation for revenues lost as a result 
of such violation. If reflected in its 
State Plan, the State agency may im­
pose a civil money pena.lty in lieu of a 
disqualification for this violation when 
it determines, in its sole discretion, 
and documents that: 

(A) Disquallfieation of the vendor 
would result in inadequate parLicipant 
access: or 
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(B) The vendor had, at the time of 
the violation, an effective policy and 
program in effect to prevenL traf­
ficking; and the ownership of the ven­
dor wa,; no\, aware of, did not approve 
of, and was not involved in the conduct 
of the violation. 

(ii) Si:r-year disqualification. The State 
agency must disqualify a vendor for six 
years for: 

(A) One incidence of buying or selling 
food insLrument,s, or cash-value vouch­
ers, for cash (trafficking); or 

(B) One incidence of selllng- firearms, 
ammunit.ion, explosives, or controlled 
substa!1ces as defined in 21 U.S.C. 802, 
in exGlmng,1 for food instruments or 
cash-value vouchers. 

(iii) 1'hree-11ear disqualification. 'l'he 
State agency must clisr1ualify a vendor 
for three years for: 

(A) One incidence of the sale of alco­
hol or alcoholic beverages or tobacco 
products in exchange for food instru­
menLs or cash-value vouchers; 

(BJ A pattern of claiming reimburse­
ment for the sale of an amount of a 
specific supplemental food item which 
exceeds the store's documented inven­
tory of that supplemental food item for 
a specific period o: time; 

(CJ A paLLern of vendor overcharges; 
(DJ A pattern of rece1vrng, 

transacting and/or redeeming· food in­
struments or casr.-value vouchers out.­
side of authorized channels, including 
the use of an unaut,horized vendor and/ 
or an unauthorized pernon; 

(EJ A pattern o: charging for supple­
mental food not rect'ived by the partic­
ipant; or 

(F) A patt.ern of providing crerli t or 
non-food items, other than alcohol, al­
coholic beverages, tobacco products, 
cash, firearms, ammunition, explo­
sives. or controlled substances as de­
fined in 21 U.S.C. 802, in exchange for 
food instruments or cash-value vouch­
ers. 

(iv) One-year disqualification. The 
State agency must disqualify a vendor 
for one year for: 

(AJ A pattern of providing unauthor­
ized food items in exchange for food in­
struments or cash-value vouchers, in­
cluding charging for supplemental 
foods provided in excess of \,hose listed 
on the food instrument: or 
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(B) A pattern of an above-50-percent 
vendor providing prohillited incentive 
items to customers as seL forth in para­
graph (g)(3)(iv) of this section, in ac­
cordance with the State ag·ency's poli 
cies and procedures required by para­
graph (h)(S) of this section. 

(v) Second mandatory sanction. When a 
vendor, who previously has been as­
sessed a sanc~ion for any of tho vioh,­
tions in parn,graphr; (l)(l)(ii) through 
(l)(l)(iv) of this section, receives an­
other sanction for any of these viola­
tions, the State ag·ency must double 
the second sanction. Civil money pen­
alties may only be doubled up to the 
limits allowed under paragraph 
(l)(l)(x)(C) of this section. 

(vi) Third or subsequent mandatory 
sanction. When a vendor, who pre­
viously has been assessed two or more 
sanctions for any of the violations list,­
od iu paragraphs (l)(l)(ii) t,hrough 
{l)(l)(iv) of this section, rC'ceives an 
other sanction for any of t,hese viola­
tions, Lhe State agency rnusL double 
the third sanc~ion and all subsequent 
sanctions. 'l'he State agency may not 
impose civil money penalt,ies in lieu of 
disqualificat.ion for third or subsequent; 
sanctions for violation,; listed in para­
gTaphs (l)(l)(ii) through (l)(l)(iv) of this 
secUon. 

(vii) Disqualification based on a SNAP 
disqualification. The State agency must 
disqualify a vendor who has been dis­
quRlified from SNAP. 'l'he disqualifica­
tion must be for the same length of 
time as SNAP rlisqualification, may 
begin at a later date than SNAP dis­
qualifioaLion, and is not subject to ad­
ministrative or judicial review under 
the WIC Program. 

(viii) Voluntary withdrawal or non­
renewal of agreement. 'l'he State agency 
may not accept volunt,ary withdrawal 
of the vendor from the Program as an 
alternative to disqualification for the 
violations lisLerl in paragraphs (1)(1)(1) 
th.rough (l)(l)(iv) of this section. but 
must enter the disqualification on the 
record. In addition, the State agency 
may not use nonrenewal of the vendor 
agreement as an alternative to dis­
qualification. 

(ix) Participant access determinations. 
Prior to disqualifying a vendor for a 
SNAP disqualification pursuant to 
paragraph (!J(l)(vii) of this section or 
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for any of \,he violations listed in para­
graphs (l)(l)(ii) through (l)(l)(iv) of this 
section, the State agency must deter­
mine if disqualification or the vendor 
would result in inadequate part,icipant 
l,Ccess. The State agency must make 
the part.tc!pant access determination in 
accordance with paragraph /1)(8) of this 
section. If the Sta.le agency determines 
that disqualificat.ion of the vendor 
would result in inadequate participant 
access. the State agency must impose a 
civil money penalty in lieu of disquali­
fication. However, as provided in para­
graph (l)(l)(vi) of this section, the 
State agency may not impose a civil 
money penalty in lieu of disqualific,.­
tlon for t,hlrd or subsequent s,u1ctions 
for viola.tions in paragraphs (l)(l)(ii) 
through (l)(l)(iv) of this section. The 
State agency must include documenla­
tion of its participant access deter­
mination and any supporting clocu­
mentrcLlon in the file of each vendor 
who i, disqualified or receives a civil 
money penalty in lieu of disqualifica­
tion. 

(x) Civil money penalty formula. For 
C'ach violat.i.on subject to a mandatory 
sanction, tlte State agency .:11ust use 
the following formula to ealculate a 
civil money penalty imposed in lieu of 
disqualification: 

(A) Determine the vendor's average 
monthly redemptions for at least the 6-
month period ending with the month 
immediately preceding the month dur­
ing which the nolice of adverse action 
is da,ted; 

(B) Multiply the avera.ge monthly re­
demptions figure by 10 percent ( .10); 

(C) Multiply the product from para­
graph (l)(l)(x)(B) of this section by the 
number of months for which the store 
would have been disqualified. 'l'his is 
the amount of the civil money penalty, 
provided that the civil money penalty 
shall not exceed the maximum amount 
specified in §3.91(b)(3)(v) of this title 
for each violation, For a violation that 
warrants permanent disqualification, 
the amount of the civil money penalty 
Rhall be the maximum amount speci­
fied in §3.9l(b)(3J(v) of this title for 
each violation. \\'hen during the course 
of a single investigation the State 
av,ency deter1nines a vendor has com­
mitted multiple violations, t'ie State 
agency must impose a CMP for each 
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violation. 'I'he total amount of civil 
money penalties imposed for violations 
Investigated as part of a single inves­
tigation may not exceed the amount 
specified in § 3.91(h)(3)(v) of this title as 
the maximum penalty for violations 
occurring during a single investigation. 

(xi) Notification to FNS. The SLate 
ag·ency must. provide the appropriate 
FNS office with 2. copy of the notice of 
adverse action and information on ven­
dors it has either disqualified or im­
posed a civil money penalty in lieu of 
disqualification for any of the viola­
tions listed in paragraphs (1)(1)(1) 
th.rough (l)(l)(iv) of t;his section. This 
information must include the name of 
t-1:e vendor, address. iden tificat,ion 
number, the type of violaLion(s). and 
the length of disqualification or (;he 
length of the disquali:ication cor­
responding to the violation for which 
the civil money penalty wa;; assessed, 
and must be provided within 15 days 
after thr> vendor's opportunit.y to file 
for a \VIC administraUv.: review has ex­
pired or all of the vendor's \VIC admin­
istr·ative reviews have been completed. 

(xii) Multiple violations clming a single 
inv!'stigation. When during Lhe course of 
a single investig·ation the St.ate agency 
determines 2. vendor has committed 
multiple violations (which may inclucle 
violations subject to State agency 
sanctions), the State agency must dis­
qualify the vendor for the period cor­
responding to the most serious manda­
tory violation. However, the State 
a.gency must include all violations in 
tr.e notice of administmLion action. If 
a mandatory sanction is not upheld on 
appeal, then the State agency may im­
pose a State agency-esta.blished sanc­
tion. 

(2) Stale agency vendor sanctions. (i) 
General requirements. 'l'he State agency 
may impose sanctions for vendor viola­
tions that are not specified in para­
graphs (l)(l)(i) through (l)(l)(iv) of this 
section as long as such vendor violc,,­
tions and sanctions are included i11 the 
State agency's sanction schedule. 
State agency sanctions may include 
disqualifications. civil money penalties 
assessed in lieu of disqualification, and 
administrative fines. 'l'h<:> total period 
of disqualification im1iosed for Stat,e 
a.gency violations investigated as part 
of a single investigation may not ex-
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cecd one year. A civil money penalty or 
fine may not exceed a maximum 
amount specified in §3.91(1J)(3)(v) of 
this title for each violatio.'.l. 'l'he total 
amount of civil money penalties and 
administrative fines imposed for viola­
tions investiga.tecl as part of a single 
invP.st,igation may not exceed an 
amoun L specified in § 3.9l(b)(3)(v) of 
this title as the maximum penalty for 
violations occurring during a single in­
vestigation. A State agency vendor 
sanction must be based on a pattern of 
violative incidences. 

(ii) SNAP civil money penalty for hard­
ship. The State agency may disqualify 
a vendor that has been assessed a civil 
money penalty for hardship in SNAP, 
as provided under §278.6 of this chap­
ter. The length of such disqualification 
mu:;;t correspond to the period for 
whicr. the vendor would otherwise have 
been clisqualifiecl in SNAP. If a State 
agency decides to exercise this option. 
the StaLe agency must: 

(A) Include notification tha~ it will 
take such disqualification action in its 
sanction schedule; and 

(B) Determine if disqualification of 
the vendor would n,sult in inadequate 
participant access in accordance with 
paragraph (1)(8) of this section. If the 
State agency determines that disquali­
fication of the vendor would result in 
inadequate participant access, the 
State agency may not disqualify the 
venclor or impose a civil money 1ienalty 
in lieu of disqualification. 'l'he State 
agency must include documentation of 
its participant access determination 
and any supporting documentation in 
each vendor's file. 

(iii) A mandatory sanction bJJ another 
WIC State agP11cy. The State agency 
may disqualify a vendor that has been 
disqualified or assessed a civil money 
penalty in lien of disqualification by 
another WIC State agency for a manda­
tory vendor sanction. The leng·th of the 
disqualification must be for the same 
length of time as the disr1ualifica.tion 
by tr.e other WIC State agency or, in 
the case of a civil money penalty in 
lieu of disqualification assessed by the 
other \\TIC State agency, for the same 
length of time for which the vendor 
would otherwise have been disqualified. 
The disqualification may begin at a 
later date than ~he sanction imposed 
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by the other WIC State agency. If a 
State agency decides to exercise this 
option, the State agency must,: 

(A) Include notification that it will 
take such action in its sanction sched­
ule; and 

(B) Determine if disqualification of 
the vendor would result in inadequate 
participant access in accordance with 
paragraph (1)(8) of this section. If the 
State agency determines that disquali­
fication of the vendor would result in 
inadequate participant access, the 
State agency must impose a civil 
money penalty in lieu of rlisqualifica­
tion, except that the State a.g-ency may 
not, impose a civil money penalty in 
si~uations in which the vendor has 
been assessed a civil money penalty in 
lieu of disqualification by the at.her 
WIC State agency. Any civil money 
penalty in lieu of disqmtlification must 
be calculated in accordance with para 
graph (1)(2)(x) of this sect.ion. The State 
agency must include documentation of 
its participant access determ!nat.lon 
and any supporting documentation in 
each venrlor's file. 

(3) Notification of violations. The State 
agency must notify a vendor in writing· 
when a.n investigation reveals an ini 
tial incidence of a violation for which a 
pattern of incidences must be estab­
lished In order to impose a sanction, 
before another such incidence is docu­
mented, unless the State agency deLer­
mines, in its discretion, on a case-by­
case basis, that notifying the vendor 
would compromise an invostigation. 
'!'his notification requirement applies 
to the violations set forth in para­
gra.phs (l)(l)(iii)(C) through 
(lJ(l)(iii)(F), (J)(l)(iv), and (1)(2)(i) of 
this section. 

(i) Prior to imposing a sanction for a 
pattern of violative incidences. the 
State ag·ency must. either provide such 
not,ice to the vendor, or document in 
the vendor file the reason(s) for deter­
mining that such noLice would com­
promise an investigation. 

(ii) 'I'he State agency may use the 
same method of notification which the 
State agency uses to provide a vendor 
with adequate advance notice of the 
time and place of an administrative re­
view in accordance with §2-16.18(b)(3J. 

(iii) If notification Is orovided. the 
State agency may conti~ue its inves-
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tigation after the notice of violation is 
received by the vendor, or presumed to 
be received by the vendor, consistent 
with t-he State ag·ency's procedures for 
providing such notice. 

(iv) All of tho incidences of a viola­
tion occurring during the first, compli­
ance buy visit must constitute only 
one incidence of that violation for the 
purpose of establishing a pattern of 
incidences. 

(v) A sing-le violative incidence may 
only be used to establish tho violations 
set forth in paragraphs (IJ(l)(ii)(A), 
(1)(1)(ii)(B), and (l)(l)(iii)(A) of this sec­
tion. 

(4) Administrative reviews. 'l'he SLat,e 
agency must, provide administrative re­
views of sanctions to the extent re­
quired by §216.18. 

(5) Installment plans. 'I'he State agen­
cy 1nay use instalhnent, plans for the 
collection of civil money penalties and 
administrative fines. 

(6) Failure to pay a civil money penaUy. 
If a vendor does not pay, only partially 
pays. or fails to timely pay a civil 
money penalty assessed in lieu of dis­
qualification, the State agency must 
disqualify the vendor for the length of 
the disqualification corresponding to 
the violation for which the civil money 
pena!Ly was assessed (for a period cor-­
re~ponding to the most serious viola­
tion in cases where a mandatory sanc­
tion included the imposition of mul­
Lip!e civil money penalties as a result 
of a single investigation). 

(7) Actions in addition to sanctions. 
Vendors may be subject to actions in 
addition to the sanctions in this sec­
tion, such as claims pursuant to para­
graph (k) of this section and Lhe pen­
alties set forth in §246.23(c) in the case 
of deliberate fraud. 

(8) Participant access determination cri­
teria. Tl:e Stltte agency must develop 
participant access criteria. When mak­
ing participant access determinations, 
the State agency must consider the 
avail a.bi Ii ty of other authorized ven­
dors in the same area as the violative 
vendor and any geographic barriers to 
using such vendors. 

(9J Termination of agreement. When the 
State agency disqualifies a vendor, the 
State ag-ency must also terminate the 
vendor agreement. 
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(m) Home food delivery system,. Home 
food delivery systems are systems in 
which authorized supplemental foods 
are delivered to the participant's home. 
Home food delivery systems must pro­
vide for: 

(1) Procurement. Procurement of sup­
plemental foods in accord.ince wi t,h 
§246.24, which may entail measures 
such as the purchase of food in bulk 
lots by the State ageney and the use of 
discount,s that are available Lo States. 

(2) Accountability. The accountable 
delivery of authorized supplemental 
foods to participants. The State ageney 
must ensure that: 

(i) Home :ood delivery contractors 
are paid only after the delivery of au-­
thorized supplemental foods to partici­
pants; 

(ii) A routine procedurP exists to 
verify the correct delivery of author­
ized supplemental foods to partici­
pants, aud, at a minimum, snch 
verification occurs at least once a 
month after delivery; and 

(iii) Records of delivery of supple­
mental foods and bills sent or pay­
ments receiver! for such supplemental 
foods are retained for at least three 
years. Federal, State, and local au­
thorities mus: have access to such 
records. 

(n) Direct distribution food delivery sys­
tems. Direct distribution food delivery 
systems are systflms in which partici­
pants, parents or caretakers of infant 
or child participants, or proxies pick 
up authorized supplemental foods from 
storage facilities operated by the Stale 
agency or its local agencies. Direct dis­
tribution food delivery systems must 
provide for: 

(1) Storage and insurance. Adequate 
storage and insurance coverage that 
minimi?.es the danger of loss due to 
theft, infestation, fire, spoilage, or 
other causes; 

(2) Inventory. Adequate inventory 
control of supplemental foods received, 
in stock, and issued; 

(3) Procurement. Procurement of sup­
plemental foods in accordance with 
§246.24, which may entail measures 
such as purchase of food in bulk lots by 
the St;ate agency and the use of dis­
counts that are available to States; 

(1) Availability. The ava.ilabllity of 
program benefits to par~icipants anrl 
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potent,lal participa.nts who live at great 
distance from storage facilities; and 

(5) Accountability. The accountr,ble 
delivery of authorizr,rl supplemental 
food,; to participants. 

(o) Participant parent/caretaker, proxy, 
venclor, farmer, farmers' market, and 
home food delivery contractor complaints. 
The State agency must have proce­
dures Lo document the handling of 
complaints by participants, pa.rents or 
caretakers of infant or child part-ici­
pants. proxies, vendors, farmers, farm­
ers' markets, home food delivery eon­
tractors, and direct distribution con­
tractors. Complaints of civil rig·hLs dis­
crimination musL be handled in accord­
ance with §246.S(b). 

(p) Food instrument and cash-value 
voucher securif.y. The State agency 
must develop standards for ensuring 
the securit,y of food lnstrument,s and 
cash-value vouchers from the time the 
food instruments and cash-value 
voucr,ers are crer.teti to the time they 
ttre issued t.o participants, parents/ 
carer;akers, or proxies. F'or pre-printed 
food instruments or cash-value vouch­
ers, these standards must include 
maintenance of perpetmtl inventory 
records of food instruments or cash­
value voucJ1ers throughout the State 
agency's jurisdiction; monthly physical 
inventory of food instruments or cash­
value vouchers on hand throughout, the 
State agency's jurisdiction; reconcili­
ation of perpetual a.nd physical inven-­
torles of food instruments and cash­
value vouchers: ttnd mainten,ince of a.II 
food instruments and cash-value 
vouchers under lock and key, except 
for supplies needed for immediate use. 
F'or EB'l' and print-on-demand food in­
strum8nt,s and cash-value vouchers, the 
standards must, provide for the ac-­
countahili ty and security of the means 
to ma,:rnfacture and issue such food in­
struments and cash-value vouchers. 

(q) Food. instrument ancl cash-vali,c 
voucher disposition. The State agency 
must account for the disposition of all 
food instruments and cash-value 
vouchers as either issuer! or voided, and 
as either redeemed or unredeemed. Re­
deemed food instruments and cash­
value vouchers must be identified a.s 
validly issued, lost, stolen, expired, du­
plicate, or not matching- valid enroll­
ment and issuance records. In an EBT 
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system, evidence of matching redeemed 
food inst,ruments to valid enrollment 
and issuance records may be satisfied 
through the linking of the Primary Ac­
count Number (PAN) associated with 
the electronic transaction to valid en­
rollment and issuance records. This 
process must be performed within 120 
days of the first valid date for partici­
p8.nt use of the food instruments and 
musL be conducted in accordance with 
the financial management require­
ments of §246.13. The State agency will 
be subject to claims as outlined in 
§246.23(a)(4) for redeemed :oocl instru­
ments or cash-value vouchers that do 
not meet the conditions cst,ablished in 
paragraph (q) of this section. 

(r) Issuance of food instruments, Ca$h­
value 1Jouchers and a.11 thori,zcd s11pple­
mental foods. The State agency must: 

(1) Parents/caretakers and proxies. Es­
tablish uniform procedures that ttllow 
parents and caretakers o: infanL and 
child participants and proxieB Lo obtain 
and transact, food instruments and 
cash-value vouchers or obtain author­
i7.ed supplemental foods 0~1 behalf of a 
participant. In determining whether a 
particular participant or parent/care­
taker should be allowed to desi6"Ilate a 
proxy or proxies, the State ag·ency 
must require the local agency or clinic 
to consider whether adequate measures 
can be implemented to provide nutri­
tion education and health care refer­
rals to that participant or, in the ca.se 
of an infant or child participant. to the 
participant's parent or caretaker; 

(2) Signature requirement. Ensure that 
the participant, parent, or caretaker of 
an infant or er.lid particip,mt, or proxy 
signs for receipt of food instruments, 
cash value vouchers or authori7,ed sup­
plemental foods, except. as provided in 
paragraph (r)(4) of this section: 

(3) Tn.s/.ruc/.ions. Ensure that. partici­
pants, parents or caretakers of infant 
and child participants, and proxies re­
ceive instructions on the proper use of 
food instruments and cash-value 
vouchers, or on the procedures for ob­
taining authorized supplementa.l foods 
when food instruments or cash-value 
vouchers are not used. The State agen­
cy must also ensure that participants, 
parents or caretakers of infant and 
child participants, and proxies are no­
tified that they have the right to com-

§246.12 

plain about improper vendor, farmer, 
farmers' markets, and home food deliv­
ery contractor practices with regard to 
program responsibilities; 

(4) Food instrument and cash-value 
voucher pick up. Require participants, 
parents and caretakers of infant and 
chilcl participants, and proxies to pick 
up food instruments and cash-value 
vouchers in person when scheduled for 
nutrition education or for an appoint­
ment to determine whether partici­
pants are eligible for a second or subse­
quent, certification period. However, in 
all other circumstances the State agen­
cy may provide for issuance through an 
alternative means such as EB'l' or 
mailing, unless FNS determines that. 
such actions would jeopardize the in­
tegrity of program sf,rvices or program 
accountahlllty. If a St,1,te agency opts 
to m,dl food in;;truments and cash­
value vouchers, it must provide jus 
t,ification. as part of its alternative 
issuance system in its State Plan, as 
required in §246.4(a)(21), for mailing 
food in,;truments and cash-value 
voucher to areas where SNAP benefits 
are not mailed. State agencies t,hat opt 
to mail food instruments and cash­
value vouchers must establish and im­
plement a system that ensures the re­
turn of food instruments and cash-­
value vouchers to the State or loca.l 
agency if a participant, no longer re­
sides or receives mail aL the address to 
which the food instruments and cash­
value vouchers were mailed: ,1,nd 

(5) lv!aximum issuance of food instru­
ment.~ and cash-value 1Joucher. Ensure 
that no more tlum a three-month sup­
ply of food instruments and cash-value 
vouchers or a one-month supply of au­
thorized supplemental foods is issued 
at any one time to any participant, 
parent or caretaker of an infant or 
child participa.nt, or proxy. 

(6) Any authorized vendor. Each State 
agency shall allow participants to re­
ceive supplement-al foods from any ven­
dor authorb:ed by the State agency 
under retail delivery systems. 

(s) Payment to 1Jendors, farmers and 
home food delivery contractors. The 
State agency must ensure that ven­
dors. farmers and home food dellvery 
contractors are paid promptly. Pay­
ment must be made within 60 clays 
after valid food instruments or cash-
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value voucliers are submitted for re­
demption. Actual payment to vendors, 
farmers and J10me food delivery con­
tracwrs may be made by local agen-­
cies. 

(t) Conflict of interest. The State agen­
cy must ensure that no conflict of in­
terest exists, a.c; defined by applicable 
State laws, regulations, and policies. 
between the State agency and any ven­
dor, farmer, farmers' markets, or home 
food delivery contractor. or between 
any local agency and any vendor, farm­
er, farmers' markets, or home food de­
livery contractor under its jurisdic­
tion. 

(u) Participant violations and sanc­
tions-(1) General requirement.~. 'l'he 
State agency must establish proce­
dures de;;igned to control participant 
violations. 'l'he State agency also musL 
establish sanctions for participant vio­
lations. Participant sanctions may in­
clude disqualification from the Pro­
gram for a period of up to one year. 

(2) Mandatory disqualification. (i) Gen­
eral. Except as provided in para.graphs 
(u)(2)(ii) and (u)(2)(iii) of this section, 
whenever the StaLe agency assesses a 
claim of $100 or more, assesses a claim 
for dual participation, or assess a sec­
ond or subsequent cla.im of any 
amount, the State agency must dis­
qualify the participant for one year. 

(ii) Exceptions to mandatory disquali­
fication. The State agency may decide 
not to impose a mandatory disquali­
fication if, within 30 days of receipt of 
the letter demanding repayment, full 
restitution is made or a repayment 
schedule is agreed on, or, in the case of 
a participant who is an infant, child. or 
under age 18, the State or local agency 
approves the designation of a proxy. 

(iii) Terminating a mandator.1J disquali­
fication. The State agency may permit 
a participant. to reapply for the Pro­
gram before the end of a mandatory 
disqualification period if full restitu­
tion is made or a repayment schedule 
is agreed upon or, in the case of a par­
ticipant who is an infant, child, or 
under age 18, the Stat,e or local agency 
approves the designation of a proxy. 

(3) Warnings before sanctions. The 
St>iLe agency may provide warnings be­
fore imposing participant sanctions. 

(4) Fair hearings. At the time the 
State agency notifies a participant of a 
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disqualification, tr.e State agency must 
advise the participant of the proce­
dures to follow to obtain a fair hea.ring 
pursuant to §246.9. 

(5) Referral to law enforcement authori­
ties. When appropriate, the State agen­
cy mus~ refer vendors, home food deliv­
ery contractors, farmers, farmers' mar­
kets and participants who violate pro­
gram requirements to Federa.l, State, 
or local authori~los for prosecution 
under applicable statutes. 

(v) Farmers and farmers' markets. The 
State age.new may authorhe farmers, 
farmers' markets, and/or roadside 
stands to accept the cash-value vouch­
er for eligible fruiLs and veg-et.ables. 
'I'he State agency must enter into writ­
ten agreements with all authorized 
farmers anrlior farmers' markets. The 
ag-reement must. be signed by a rcp­
resentat,ive who r.as legal authoriLy to 
obligr,te Lhe farmer or farmers' market 
and ra representative of the Stat,1 agen­
cy. The agreement must be for a period 
not; to exceed 3 years. Only farmers or 
fa.rmers' markcGs authorized by the 
State agency may redeem the fruit and 
vegetable cash-value voucher. The 
State agency must require fa.rrner;; or 
farmers' markeLs to reapply at the ex­
piration of their agreements and must. 
provide farmers or farmers markets 
witll not less than 15 days advance 
written not.ice of the expiration of the 
agreement. 

(1) The agreement must include t.he 
following· provisions, although the 
State agency may determine Lhe exact 
wording. The farmer or farmers' mar­
ket must: 

(i) Assure that the cash-value vouch­
er is redeemed only for eligible fruits 
and vegetables as defined by the Sta.Le 
agency; 

(ii) Provide ellgible fruits and veget.2.­
bles at the current price or less than 
the current price charged to other cus­
tomers: 

(iii) AccepL Lhe cash-value voucher 
within the dates of their validity and 
submit such vouchers for payment 
wiLhin the allowable time period estab• 
lished by the State agency; 

(iv) Redeem the cash-value voucher 
in accordance with a procedure estab­
lished by Lhe Stale agency. Such proce­
dure must include a requirement for 
the farmer or farmers' market. to allow 
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the participant, authorized representa­
tive or proxy to pay the difference 
when the purchase of fruits and vegeta­
bles exceeds the value of ~he cash-value 
vouchers (also known as a split tender 
transaction); 

(v) Accept training on cash-value 
voucher procedures arnl provide (,rain­
ing to any employees with cash-value 
voucher responsibilities on such proce­
dures; 

(vi) Agree to be monitored for com­
pliance with program requirements, in­
cluding both overt and covert moni 
toring·; 

(vii) Be accountable for actions of 
employees in the provision of author­
ized foods and related activities; 

(viii) Pay the State agency for any 
cash-value vouchers trn.nsacterl in vio­
lation of this agreement; 

(ix) Offer \VIC participants, parent or 
caretakers of child participants or 
proxies the same courtesies as other 
customers; 

(x) Comply with the nondiscrimina­
tion provisions of USDA regulations as 
provided in §2•18.7; and 

(xiJ Kotify the State ag·ency if any 
farmers' marke" ceases operation prior 
to the encl of the authorizat.ion period. 

(2) 'l'he farmer or farmers· market 
must not: 

(i) Collect; sales tax on cash-value 
voucher purchases; 

(ii) Seek restitution from \VIC par­
ticipants, parent or caretakers of child 
participants or proxies for cash-value 
vouchers not paid or partially paid by 
the Sta.Le agency; 

(iii) Issue cash change for purchases 
that are in an amount less than the 
value of the cash-value voucher; 

(3) Neither the State agency nor the 
farmer or farmers' market has an obli­
g·ation to renew the agreement .. The 
State agency, the farmer, or farmers' 
market may terminate the agreement 
for cause after providing advance writ­
ten notification. 

(4) Farmer agreemenls for Stale agen­
cies that do not authorize farmers. Those 
State agencies which authorize farm­
ers' markets but not individual farmers 
sha,11 require authorized farmers' mar­
kets to enter into a written agreement 
wit,h et,ch farmer within the market 
that is authorized to accept cash-value 
voucherG. The State agency shall set 
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forth the required terms for the writ­
ten agreement as defined in 
§246.12(v)(ll and (v)(2), and provide a 
sample agreement, for use by the farm­
ers' market. 

(5) The State agency may deny pay­
ment to the farmer or farmers' market 
for improperly redeemed cash-value 
vouchers and may demand refunds for 
payments already made on improperly 
redeemed vouchers. 

(6J The State ag·ency may disqualify 
a farmer or farmers' market for \VIC 
Program abuse. The farmer or farmers' 
mcirket has the right to appeal a denial 
of an application to participate. a dis­
qualification, or a program sanction by 
the State ageney. Expiration of an 
agreement with a farmer or farmers' 
market and claims actions under 
§ 246.23, are not; appealable. 

(7) A farmer or farmers' market, 
which commits fra.ud or engages in 
other illeg·al activity is liable to pros­
ecution under applicable Federal, State 
or local laws. 

(8) lrfonitoring farmers and fanners' 
markets. (i) The Sta.te agency must de­
sign and implement a system for moni­
toring its authorized farmers and farm­
ers' mar:0:ets for compliance with pro­
gram requirements. The State agency 
must document, at a minimum, the fol­
lowing information for all monitoring 
visits: name(s) of the farmer, farmers 
market. or roa,clside stand: name(s) and 
sign,,ture(s) of the reviewer(s); date of 
review: and nature of problem(s) de­
tected. 

(ii) Compliance buys. For compliance 
buys, tho State agency must also docu­
ment: 

(Al The date of the buy; 
(B) A description of the farmer (and 

farmers' market, as appropriate) in­
volved i::1 e,1,ch transaction; 

(0) The types and quantities of items 
purchased, current retail prices or 
prices charged o~her customers, and 
price charged for each item purchased, 
if available. Price information may be 
obtained prior to, during, or subse­
quent to the compliance buy; and 

(DJ The final disposition of all items 
as clestroyecl, clonatecl, provided to 
other authorities, or kept as evidence. 

(w) EBT-(l) General. All St<tte agen­
cies shall implement EBT statewide in 
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accordance wi:21. para.graph (a) of this 
section. 

(2) EBT exemptions. The Secretary 
may grant an exempLion lo the October 
1, 2020 statewide implementation re­
quirement. To be ellgible for an exemp­
tion, a State agency shall demonstrate 
to the satisfaction of the Secretary one 
or more of the following: 

(i) 'I'here are unusual technologie;al 
barriers to implemenLaLion; 

(ii) Operational costs are not afforcl­
able within the nutrition services and 
administration grant of Lhe State 
agency; or 

(iii) It is in the best interest of the 
program to gra.nt the exemption. 

(3) Implementation date. If t,he 8ec­
retary grants a State ageney an exemp-­
tion, such exemption w1ll remain in ef­
fect until: The State agency no longer 
meets the conditions on which the ex­
emption was based; the Secret,ary re­
vokes the exemption or for three years 
from the elate the exemption wa,; 
granted, whichever occurs first. 

(x) Electronic benefit requirements---(!) 
General. State agencies using EBT shall 
i:;sue an el0ctronic benefit that com­
plies with the requirements of para.-­
graph (x)(2) of this sec lion. 

(2) Electronic benefits. Each electronic 
benefit, must contain the following in­
fornmLlon: 

(i) Authorized supplemental foods. The 
supplemental foods authorized uy food 
category, subcategory and benefit 
quantity, to include the ca,h-value 
benefit; 

(ii) First dale of use. The first date of 
use on which the electronic benefit 
may be used to obtain authorized r;up­
plemental foods; 

(iii) Last d(tte of use. The last date on 
which the electronic benefit may be 
used to obtain authorized supJilemental 
foods. This date must be a minimum of 
30 days, or in the month of B'ebruary 28 
or 29 days, from the first elate on which 
it may be used to obtain authorized 
supplemental foods except for the par­
ticipant's first month of issuance when 
it may be the end of the month or cycle 
for which the electronic benefit is 
valid; and 

(iv) Benefit iss1wnce identifier. A 
unique and sequential number. 'l'his 
number enables the identification of 
each benefit change (addition. subtrac-
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tion or update) made to the participant 
account. 

(3) Vendor idc11tificalion. 'l'he State 
agency shall ensure each EBT purchase 
submitLed for elect,ronic payment is 
matched to an authorized vendor, 
farmer, or farmers' market, prior to au­
thorbing payment. Each vendor oper­
ated by a single business entity must 
be iclentified separately. 

(y) EBT management and reporting. (1) 
The S:;at;e agency shall follow the De­
partment Aclvance Planning Document 
(APD) rer1uirements and submit Plan­
ning and lm_plement,ation APD's and 
appropriate updates, for Department 
approval for planning, development and 
implementation of initial and subse­
quent EBT systems. 

(2) If a State agency plans to incor­
porate additional programs in the EBT 
system of the State, the State agency 
shall consult, wi Lh Sta Le agency offi­
cials responsible for administering the 
programs prior t,o submitting the Plan­
ning APD (PAPD) document and in­
clude tl:e outcome of those discu:ssions 
in the PAPD submission to tl:e DeparL­
ment for approval. 

(3) Each State agency shall have an 
active EBT project by August 1, 2016. 
Active El3T project is clefinecl as a for­
mal process of planning, implementa­
tion, or statewide implementation of 
WIC EDT. 

(4) Annually as part of the State 
plan, the State agency shall submit 
EB'l' project status reports. At a min­
imum, the annual st.atus report shall 
contain: 

(i) Until operating EBT statewide, an 
out.line of the EDT implementation 
goals and ohjectives as part of the 
goals ancl objectives in §2,16.4(a)(l). Lo 
demonstrate the Sta.Le agency's 
progress toward statewide EBT imple­
mentas;ion; 

(!!) If operating EBT statewide, any 
information on future EBT changes 
and peocurement updates affecting· 
present operations; and 

(iii) Such other infonnation the Sec­
reta.ry may require. 

(5) The State agency shall be respon­
sible for EB'l' coordination and man­
agement. 

(z) EBT foocl delivery methods: F!mdor 
req·uirements-(1) General. State agen­
cies using EBT for delivering benefits 
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shall comply with the vendor require­
ments in paragraphs (g) through (IJ of 
this section. In addit.ion, State agen­
cies shall comply with requirements 
that are detailed throughout Lhis para­
grnph (z). 

(2) Minimum lane coverage. The Point­
of-Sale (POS) terminals. whether sin­
gle-function equipment or multi-fnnc­
tion equipment, shall be deployed as 
foll0ws: 

(i) Suverstores and suvermarkets. There 
will be one POS terminal for every 
$11,000 in monthly WIO redemption up 
to a total of four POS terminals, or Lhe 
number of lanes In the location, which­
ever is less. At a minimum, terminals 
shall be installed for monthly WIC re­
demption threshold increments as fol-­
lows: one terminal for $0 to $11,000; two 
terminals for $11,001 to $22,000; three 
terminals for $22,001 to ss:J,C00; and four 
terminals for $33,001 a.nd above. A State 
agency may utili:,;e an altermctive in­
stallation formula with Department 
approval. The monthly redemption lev­
els used for tho installalion formula 
shall be the average redemptions !Jastid 
on a period o~ up to 12 months of prior 
redemption; 

(ii) All other vendors. One POS ter­
minal for every $8,000 in monthly rfl­
demption up to a total of four POS ter-­
minals, or the number of la.ne& in the 
location; whichever is less. At a min­
imum, termin2,ls shall be installed for 
monthly WIC redemption thresholds as 
follows: one terminal for SO to $8,000; 
two terminals for $8,001 to $16,000; three 
terminals for $16,001 to $24,000; and four 
terminals for $24,001 and above. A State 
agency may utilize an alternative in­
stallation formula with Department 
2,pproval. The monthly redemption lev­
els used for the installation formula 
shall be the average redemptions based 
0:1 a period of up to 12 months of prior 
redempt.ion; 

(iii) The State agency shall deter­
mine the number of appropriate POS 
terminals for authorized farmers and 
farmers' markets; 

(iv) For newly authorized WlC ven­
dors deemed necessary for participant 
access by the State agency, the vendor 
shall be provided one POS terminal un­
less t-he State agency determines other 
fr,ctors in this location warrant addi­
t,ional t,erminals; 
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(v) Any authorized vendor who has 
heen equipped with a POS terminal by 
the S LrLte agency may submit evidence 
additional terminals are neces;;a.ry 
after t!~e initial POS terminals ,ire in­
stalled; 

(vi) The State agency may provide 
authorized vendors with additi01rn,l 
POS terminals above the minimum 
number required by this paragraph in 
order to permit WIC participants to ob­
tain a shopping list or benefit balance, 
as long as the number of terminals pro­
vided does not exceed the number of 
lanes in the vendor location; 

(vii) 'l'ho Sl,at;e agency may remove 
excess POS terminals if actual redemp­
tion activity warrants a reduction con­
sistent with the redemption levels out­
lined in paragraphs (7.)(2)/i) through (ii) 
of Lhis section. 

(3) Payment tu vendors, farmers and 
farmers' markets. The State agency 
shall ensure that vendors, farmers a11d 
farmers' markets are paid promptly, 
Payment, must be made in accordance 
with the established OperaLing Rules 
and teclrnical requirements after the 
vendor, farmer or farmers' market has 
submitced a valid electronic claim for 
payme:1 t. 

(aa) Imvosition of costs on venrlors, 
tanners anrl farmers' mnrlcets-(1) Cost 
vrohibition. IDxcept as ot,herwisc pro­
vided in this section, a Stat,c agency 
shall not impose the costs of any sin­
gle-funct,ion equipment or system t·e­
quired for EB'l' on any authorized ven­
dor, farmers or farmers' markets in 
order to transact EBT. 

(2) Cost sharing, If WIC Program 
equipment- ir; multi-function equip­
ment, the SLate agency shall develop 
cost sharing criteria with authorized 
\VIC vendors, farmers and farmers' 
markets for coses associated with such 
equipment in accordance with Federal 
cost principles. Any cost sharing agree­
ments shall be developed between a 
State a[;ency and its vendors, farmers, 
or farmers' markets depending on the 
type, scope and capabilities of shared 
equipment. The State agency must fur­
nish its allocation and/or cosL sharing 
methodology Lo Lhe Department as 
part of the Advanced Planning Docu­
ment for review and approval before in­
curring costs. 
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(3) Fees ··-•(i) Third-party prncessor costs 
and fees. The State agency shall not 
pay or reimburse vendors, farmern or 
farmers' markets for thlrd-pa.rLy proc­
essing costs and fees for vendors, farm­
ers, or farmers' markets that elect to 
accept EB'l' using multi-function 
equipment. The State agency or its 
agent shall not charge any fees Lo au­
thorized vendors for use of single-func­
tion equipment. 

di) Interchange fees. The State agency 
shall not pay or reimburse the vendor, 
farmer or farmers' markets for inter­
change fees on WIC EBT transact;ions. 

(4) Statewide operations. After comple­
tion of statewide EBT implementation, 
the State agency shall not: 

(i) Pay ongoing maintenance, proc­
essing fees or operational cosLs for Rny 
vendor, farmer or farmers' ma.rkeL uti­
lizing multi-function systems and 
equipment, unless the State agency de•• 
tcrmines that the vendor is necessary 
for participan~ access. The State agen­
cy shall continue to pay ongoing main­
tenance, processing fees and oper­
ational cost-s of single-function equip­
me,1t; 

(ii) Authorize a vendor, farmer, or 
farmers' market Lhat cannot success­
fully demonstrate EBT capability in 
accordance with State a,;ency require­
ments. unless the State agency deter­
mines the vendor is necessary for par­
ticipant access. 

(bb) EBT Technical slandarcis and re­
quirements. (1) Each Str,,t.e agency, con­
tractor Rnd authorized vendor partici­
pating in the program shall follow and 
demonstrat.e compllance with: 

(i) Operating rules, stRndards and 
techTlicRl requirements as established 
by the Secretary; and 

(ii) Other Industry standards identi­
fied by the Secretary. 

(2) The State agency shall establish 
policy permitting the n1placement of 
EB'l' cards and the transfer of partici­
pant benefit balances within no more 
than seven business days following no­
tice by the participant or proxy to thf' 
State agency. 

(3) The State agency sh,Lll establish 
procedures to provide customer service 
during non-business hours that enable 
participants or proxies to report a lost, 
stolen, or damaged card, report other 
card or benefit issues, receive informR-
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tion on the EBT food balance and re­
ceive tl:e current benefit end date. The 
SLate agency shall respond to any re­
port of a lost, stolen, or damaged card 
within one business day of the date of 
report. If a State agency seeks to im­
plement alternatives to the minimum 
service requirements, the agency muRt 
submit the plan to FNS for approval. 

(cc) National universal prod11.ct cocles 
(UPC) database. 'l'he national UPC data­
base is to be used by all State agencies 
using EB'l' to deliver WIC food benefits. 

[65 FR 83278, Dec. 29, 2000, as amended a.t 70 
l'R 29579, May 21, 200.5; 70 FR 71"22, Nov. 29, 
2005; 71 FH 56731, Scpl. 27, 2006; 7a FR 689%, 
Dec. 6, 2007: 73 FR 11312, Mar. 3, 2008; 71 FR 
555, Jan. 6, 2009; '/.1 FR 51758, Oct. 8, 2009; '15 
FR 15603, Mal'. 30, 2010; 76 FR 59889, Sept. 28, 
2011; 79 FR 12299, Mar. 4, 2014; 81 FR 10<119, 
Mar. 1, 2016; 81 FR 18117, Mar. 31, 2016; 81 FR 
GG194, Sept. 2H, 2016] 

§ 246.13 Financial management system. 

(al Disclosure of expenditures. 'I'he 
St.ate agency shall maintain a finan­
cial management system which pro­
vides accurate, current and complete 
disclosure of t,he financial status of the 
Program. 'l'his shall include an ac­
counting for all property and other as­
sets and all Program funds received 
and expended each fiscal year. 

(b) Internal control. The Stat,e agency 
shall maintain effective control over 
and accountability for all Program 
grants anrl funds. 'l'he State agency 
must have effective internal controls 
to ensure that expenditures financed 
with Program funds are authorized and 
properly clrnrgeable to the Program. 

(c) Record of expenditures. The State 
agency shall maintain records which 
adequately identify the source and use 
of funds expended for Program activi­
ties. These records shall contain, but 
are not limited to, information per­
taining to authorization, receipt of 
funds, obligations, unobligated bal­
ances, agsets, liabilities, outlays, and 
income. 

(d) Payment of costs. The State shall 
implement procedures which ensure 
prompt and accurate payment of allow­
able costs, and ensure the allowability 
and allocability of costs in accordance 
with the cost principles and standard 
provisions of this pcirt. 2 CFR part 200, 
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subpart D, USDA implementing regula­
tions 2 Cl<'R. part 400 and parL 415, "'nd 
.!<'NS guidelines and insLrucLions. 

(e) Identification uf vbligated funds. 
The State agency shall implement. pro­
cedures which accurately identify obli­
gated Program funds at the time the 
obligations are made. 

(f) Resolution of audit findings. The 
State agency shall implement proc:e-­
dures which ensure t,imely and appro­
priate resolution of claims and other 
matters rcsult.ing from audit, findings 
and recommendations. 

(g) Use of minority- and women-owned 
banks. Consistent with the natiorn1J 
goals of expanding opport,unities for 
minority business enterprises. State 
and local agencies are encouraged to 
use minority- and women-owned banks. 

(h) Adjustment of expenditures. 'l'he 
State agency must adjust projected ex­
penditures t,o accounL for redeenrnd 
food instrume:1ts and for other chan1:;-es 
as appropriate. 

(i) Transfer of cash. The State agency 
shall have controls to minimize the 
time elapsing between receipt of Fed­
eral funds from the U.S. Departmen:, of 
Treasury and the disbursements of 
these funds for Progntm costs. In the 
Letter of Credit system, the Sta,te 
agency shall make drawdowns from the 
U.S. Department of Treasury's Re­
gional Disbursing Office as close as 
possilJle to the actual date that dis­
bursement of funds is made. Advances 
made by the State agency to local 
agencies shall also conform to these 
same standards. 

(j) Local agency financial management. 
The State agency shall ensure that all 
local agencies develop and implement a 
financial management, ,system con­
slst,ent, with requirements prescribed 
by 1''NS and the St,ate agency pursuant 
to the requirements of this section. 

[50 FR 6121, Feb. 13, 1985; 50 FR 8098. Feb. 28, 
1985, as amended at 6.5 FR 83286, Dec. 29, 2000; 
81 FR 66194, Sept. 28, 2016] 

§ 246.14 Program costs. 
(a) General. (1) The two kinds of al­

lowable costs under the ProgTam are 
"food costs" and "nutrition services 
and administration costs." In general, 
costs necessary to the fulfillment of 
Program objectives are to be consid­
ered allowable costs. 'l'he tvrn types of 
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nutrition services and administration 
costs are: 

(i) Direct costs. Those direct costs 
that are allowable under 2 CFR part 
200, subpart E and USDA implement.ing 
regulations 2 CF'R part 400 and part 415. 

(ii) Indirect costs. Those indirect costs 
that are allowable uncler 2 CFR part 
200, subpart E ancl USDA implementing 
regulM-ions 2 CF'R part 400 and part 41fi. 
When comput.ing indirect costs, food 
costs may not be used in the base to 
which the indirect cost rate is applied. 
In accordance with the provisions of 2 
CFR part 200, sulJpa.rt E and USDA im­
plementing- rcgulaLions 2 CF'R part 400 
and parL 415, a claim for indirect cosLs 
shall be supported by an approved allo 
cation plan for the determina.tion of al­
lowable indirect costs. 

(2) Program funds may not be used Lo 
pay for retroacLive benefits. Except as 
provided in paragraph (e) of this sec­
tion alld §§ 216.16(g) and 246.16(11) of this 
pa.rl,, funds alloc2.ted by F.;:,,;S for food 
purchases may not be used t,o pay nu-­
tri tion services and administration 
costs. However. nutrition services and 
administraLion fu::1ds may be used to 
pay for food costs. 

(b) H'hal costs may I charge to the food 
grant? (l) The St,at,e agency may use 
food funds for costs of: 

(i) Acquiring supplemental foods pro­
vider! to StatP or local agencies or par .. 
Licipants, wl1ichever receives Llrn sup­
plementld food first; 

(ii) Warehousing supplement2.l foods: 
and 

(iii) Purchasing alld n>nting breast 
pumps. 

(2) For cosl,s to be allowable, the 
St.ate agency must ensure t.hat food 
costs do not, exceed the customary 
sales price charged by the vendor, 
home food delivery contractor, or sup­
plier In a direct distribution food deliv­
ery system. In addition, food costs may 
not exceed the price limitations appli­
cable to the vendor. 

(c) Specified allowable nutrition services 
and administration costs. Allowable nu­
trition services and administration 
(NSA) costs include the following; 

(1) The cost, of nutrition education 
and breastfeeding promotion and sup­
port which meets the requirements of 
§ 246.11. During ec-.ch fiscal year, each 
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State agency shall expend, for nutri­
tion education activities and 
breasLfeeding promotion and support 
activities, an aggregate amount that is 
not less than the sum of one sixth of 
the amount expended by the State 
agency for costs of NSA and an amount 
equal to its proportionate share of the 
national m1mmum expenditure for 
breastfeeding· promotion and support 
activities. The amount to be spent on 
nutrition educa~ion shall be computed 
by taking one-sixth of the totti.l fiscal 
year NSA expenditures. The amount to 
be spent by a State agency on 
breastfeeding promotion and support 
activities shall be an amount thaL is 
equa-1 to at least its proportionate 
share of the national minimum 
breastfeeding promotion expenditure 
as specified in paragraph (c)!l) of this 
section. The national minimum ex­
penditure for breastfeeding promotion 
and support activities shall be equal to 
$21 multiplied by the number of preg­
nant and breast,feeding- women in the 
Program, based on the average of the 
last three months for which the De­
partment has final data. On OcLober 1, 
1996 and each October 1 thernafLer, tl:e 
$21 will be adjusted annually using the 
same inflation percentag·e used to de-­
termine the national adn1inistrat,ive 
grant. per person. If the State agency's 
total reported nutrit,ion education and 
breastfeeding promotion and support 
expenditures are less than the required 
amount of expenditures, FKS will issue 
a claim for the difference. 'l'he State 
agency may request prior written per­
mission from FNS to spend less t.han 
the rec1uirecl portions of it,s NSA 1;mnt 
for either nutrition education or for 
breastfeeding promotion and support 
activities. FNS will grant such permis­
sion if the State agency has suffi­
ciently documented that other re­
sources, including in-kind resources, 
will be used to conduct the;;e activities 
at a level commensurate with the re­
quirements of lhis paragraph (c)O). 
However, food costs used to purchase 
or rent breast pumps may not be used 
for t,hls purpose. Nutrition educat.ion, 
including breasLfeeding promotion and 
supporL, costs are limited to activltiE>s 
which are distinct and separate efforts 
to help participants understand the im­
portance of nutrition to health. The 
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cost of dieta.ry assessments for the pur­
pose o: certification, the cost, of pre­
scribing and Issuing supplemental 
foods, the cost of screening for drug 
and other harmful substance use and 
making referrals to drug- and other 
harmful subst,ance abuse services, and 
the cost of other health-related screen­
Ing shall not Ile applied to the expendi­
ture requirement for nutrition edu­
cation and breastfeeding promotion 
and support activities. The Department 
shall advise State agencies regarding 
methods for minimizing documenta­
tion of the nutrition education and 
breastfeeding promotion and support 
expenditure requirement. Costs to be 
applied to t,he one-sixth mmnnum 
amount required to lie spent on nutri­
tion education and the target, share of 
funds required to be spent on 
breastfeeding· promotion and support 
include, but need not be limited to-

(i) Salary and other costs for time 
spent on nutrition education and 
breast:eeding· promotion and support 
consultations whether with an indi­
vidual or group; 

(ii) The cosL of procuring a.nd pro­
ducing nutrition educat,ion and 
breastfeeding promotion and support 
materials including- handouts, flip 
charts, filmstrips, projectors, food 
models or other teaching- aids, and the 
cost of mailing nutrition education or 
breastfeeding promotion and support 
materials to parlicipanLs; 

(iii) The cost of training- nutrition or 
breastfeeding promotion and support 
educators, including costs related to 
conducting training sessions and pur­
chasing and producing training mate­
rials; 

(Iv) 'I'he cost of conducting evalua­
tions of nutrition education or 
breastfeeding promotion and supporL 
activities, including evaluations con­
ducted by contractors; 

(v) Salary and other costs incurred in 
developing- the nutrition educa,tion and 
breastfeeding promotion and support 
portion of the State Plan and local 
agency nutrition education and 
breastfeeding promotion and support 
plans: and 

(vi) The cost of monitoring nutrition 
education ,ind breastfeeding promotion 
and support activities. 
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(2) 'l'he cost- of Program certification, 
nutrition assessment and procedures 
and equipment used to determine nu­
tritional risk, including t:r.e following: 

(iJ Laboratory fees incurred for up to 
two hematological tests for anemia per 
individual per certification period. 'l'he 
first test shall be to determine anemia 
status. 'l'he second t,est may be per­
formed only in follow up to a finding of 
P.nemla when deemed necessary for 
health monitoring· as determined by 
the WIG State agency; 

(ii) Expendable medical supplies; 
(iii) Medical equipment used for tak­

ing anthropometric measurements, 
such as scales, measuring· boards, and 
skin fold calipers; and for blood anal­
ysis to detect anemia, such as 
spectrophotometers, 
hematofluorometers and cent.rifuges; 
and 

iiv) Salary and other co3ts for time 
spent on nutrition assessment and cer­
tification. 

(3) The cost of outreach service,-. 
(4) The cost of administering the food 

delivery syst.em, including the cost of 
transporting food. 

(5) 'l'he cost of translators for mate­
rials and interpreters. 

(6) The co&t of fair hearings, includ­
ing the cost of an independent medical 
assessment of the appellant. if nec­
essary. 

(7) The cost of transporting partici­
pants to clinics when prior approva.l for 
using Program funds to provide trans­
portation has been granted by the 
State agency and documentation that 
such service is considered essentl2J to 
assure Program access has been filed at 
the State agency. Direc'c reimburse­
ment to participants for transportation 
cost is not an allowable cost. 

(8) 'l'he cost of monitoring and re­
viewing Program operations. 

(9) The cost, exclusive of laboratory 
t,ests, of screening for drug and other 
harmful substance use and making re­
ferrals for counselinf: and. treatment 
services. 

(10) 'l'he cost of breastfeeding aids 
which directly Rupport the inithit,ion 
and continuation of breastfeeding. 

(cl) Costs allowable with approval. The 
costs of capital expendit,uros exceeding 
the dollar threshold established in 
Agency policy and g·uidance are allow-
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able only with the approval of FNS 
prior to the capital investment. These 
expenditures include the costs of facili­
ties, equipment (including medical 
equipment;), automated data processing 
(ADP J projects, other capital assets, 
and any repairs that materially in­
crease the value or useful life of such 
assets. 

(e) Use of funds recovered from vendors, 
participanls, or local agencies. (lJ The 
State agency may keep funds collected 
through the recovery of claims as­
sessed against vendors, participants, or 
local agencies. Recovered funds include 
those withheld from a vendor as ~. re­
sult of reviews of food instruments 
prior to payment.. Recovered funds may 
be used for either food or NSA costs. 

(2) These recovered funds may be 
used in the fiscal year: 

(i) ln which the initial obligation was 
made; 

(ii) In which the claim arose; 
(Iii) In which the funds are collected; 

or 
(iv) after the funds are collected. 
(3) The State agency may not credit 

any recoverie8 until: 
(i;, In the case of a vendor claim. the 

vendor has had the opportunit;y to cor­
rect or justify the error or apparent 
overcharge in accordance with 
§246.12ik)(3); 

(ii) In the case of a participant, any 
administrative hearing requested in ac­
cordance with §246.9 has been com­
pleted; or 

(iiiJ In the case of a local agency 
claim, any administrative review re­
r1uestecl in accordance with the local 
agency agreement has been completed. 

(4) The State agency must report 
vendor, part.ioipan t, and local agency 
recoveries to FNS through the normal 
reporting process: 

(5) The State agency must keep docu­
mentation supporting the amount and 
use of these vendor, participant, and 
local agency recoveries. 

(f) Use of funds received as rebates from 
manufacturers. The State agency must 
credit and report rebate payments re­
ceived from manufacturer,, in the 
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month in which the paym,mts are re-­
ceived. 

[50 FR 0121, Feb. 13, 1987, as amended at . .52 
FR 21237, June 4, 1987; 53 FR 25314, July 6, 
1988; 54 FR 18091, Apr. 27, 1989; 58 FR 11507, 
Feb. 26, 1993; 59 FR 11503, Mar. 11, 1991; 63 FR 
63974, Nov. 18, 1998; 61 FR 67999, Dec. 6, 1999; 
64 FR 70178, Dec. 16, 1999; 65 FR 83286, Dec. 29, 
2000; 71 FR 56'i3l, Sept.. 'XI, 2006; Tl FR 11312, 
Mar. 3, 2008; 76 FR 59889, Sopt. 28, 2011; Bl Fl-t 
66191, Sept .. 28, 2016] 

§2•16.15 Program income other than 
grants. 

(a) Jntere.,t earned on advances. Inter­
est earned on advance& of Program 
funds at the State and loc,il levels shall 
be treated in accordance with tlie pro­
vis!ong of 31 CFR part 205, which imple­
ment the requirements of the Cash 
Management Improvement, Act of 1990. 
However, State agencies will not incur 
an interest liability to the Federal gov­
ernment on rebate funds for infa11t for­
mula or other foods, provided tlrn,t all 
interest earned on such funds is used 
for program purposes. 

(b) Other Program income. The State 
agency may use current program in­
come (applied in accordance with t.he 
addition method described in 2 CF'R 
part 200, subpart D and USDA imple­
ment,ing regulations 2 CFR part 400 and 
part 415) for costs incurred in the cur­
rent fiscal year and, with the approval 
of FNS, for costs incurred in previous 
years or subsequent fiscal years. Pro­
vided that the costs supported by the 
income further the broad objectives of 
the Program, they need not be a kind 
that would be permigsible as charges to 
Federal funds. Money received by the 
State agency as a result of civil money 
penalties or fines assessed against a 
vendor and any interest charged in the 
collection of these penalties and fine& 
shall be considered as program income. 

[50 FR 6121, Feb. 13, 1985, as amended at 6:1 
FR 63974, ~ov. 18, 1998; 61 FR 13321, Mar. 18, 
1999; 71 FR 56'731, Sept. 2'1, 2006; 81 1"1-t 6619-1, 
Sept. 28, 2016] 

§ 246.16 Distribution of funds. 

(a) General. This paragraph describes 
the t.imefrn.mes for distribution of ap­
propriated funds by the Department to 
participating State agencies and the 
authority for the Secretary to use ap-
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propriated funds :or evaluation studies 
and demonstration projects. 

(1) Authori,1ed appropriations to 
carry out the provisions of this section 
may be made not more than 1 year in 
advance of tho beginning o:' the fiscal 
year ill which the funds shall become 
availaJile for disbursement to the State 
~.g·encies. The funds shall remain avail­
able for the purposes for which appro­
priated until expended. 

(2) In the case of appropriations legis­
lation Droviding funds through the end 
of a fiscal year, the Secretary shall 
!flsue t,o State agencies an initial allo­
cation of funds provided under such 
legislation not; J;,,ter than t;he expira­
tion of T,he 15-day period beg·inning on 
Uw date of the enactment and subRe­
quent allocation of funds shall be 
lssUf,d not later than the beginning of 
each of the secm1d, third and fourth 
quarters of the fiscal year. 

(3) Allocations of funds pursuant to 
paragraph (a)(2) of this sect.ion &hall be 
made as follows: 'l'he initial allocaLion 
of funds to State agencies shall include 
not Jess than 1/, of the appropriated 
amounts for the fiscal year. The alloca­
tion of fund;; to be made not later than 
the beginning of the second a,nd third 
quarters shall each include not less 
than 11, of the appropriated amounts for 
the fiscal year. 

(4) In the case of legislation pro­
viding funds for a period that ends 
orior to the end of a fiscal year, the 
Secretary shall issue to State agencies 
an initial allocation of funds not later 
than the expiration of the 10-day period 
beginning on the date of enactment. In 
the case of legislation providing· appro­
oriations for a period of not more than 
4 months, all funds must be allocated 
to 8t,2.te agencies except those reserved 
by the Secretary to carry out para­
graph (a)(6) of th is section. 

(5) In any fiscal year unused amounts 
from a prior fiscal year that are identi­
fied by the end of the first quarter of 
the fiscal year shall be recovered and 
reallocated not later than the begin­
ning- of the second quarter of the fiscal 
year·. Unused amounts from a prior fis­
cal year that are !den tified after the 
end of the first quarter of the fiscal 
year sllcill be recovered and reallocated 
on a timely basis. 
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(6) Up to one-half of one percent of 
the sums appropriated for each fisca,l 
year, not to exceed $5,000,000, shall be 
available to the Secretary for the pur­
pose of evaluating Program perform­
ance, evaluating health benefits, pro­
viding technical assistance to improve 
State agency administmtive systems, 
preparing reports on program partici­
pant characteristics, and administering 
pilot projects, including· projects de­
signed to meet the special needs of mi 
grants, Indians, rural populations, and 
to carry out technical assistance and 
research evaluation projects for the 
WIC Farmers' Market l\"utrit-ion Pro­
gram. 

(b) Distrilw.lion and applicalion of 
grant. funds to State agencies. Notwith­
standing· any other provision of law, 
funds made available to the State 
ag·encies for the Program in any fiscal 
year will be managed and distributed 
as follows: 

(1) 'l'he State agency shall ensure 
that all Program funds are used only 
for Program purposes. As a pre­
requisiLe to the receipt of funds, the 
Seate agency shall have executed an 
agreement, with the DepartmenL and 
shall have received approval of its 
State Plan. 

(2) Notwith..standing any other provi­
sion of law, all funds not made avail­
able to the Secretary in accordance 
wiLh paragraph (a)(6) of this section 
shall be distributed to State agencies 
on the basis o: funding formulas which 
allocate funds to all State agencies for 
food costs and NSA costs incurred dur­
ing the fiscal year for which the fund;; 
had been made available to the Depart­
menL. }l'inal State agency grant levels 
as determined by the funding formula 
and State agency bre,istfeeding pro-­
motion and support expend! ture tar­
gets will be issued in a timely ma.nner. 

(3) When may l transfer funds from one 
fiscal year to another?--(!) Back spend 
authority. 'l'he State agency may back 
spend into the prior fiscal year up to 
an 2,mount equal to one percent of its 
current year food grant and one per­
cent of its current year NSA grant,. 
Food funds spent back may be used 
only for food costs incurred during the 
prior fiscal year. NSA funds spent back 
may be used for either food or NSA 
costs incurred during the prior fiscal 
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yea.r. With prior FNS approval, the 
State agency may also back spend food 
funds up to an a.mount equal to three 
percent of its current year food grant 
in a fiscal year for food costs incurred 
in the prior fiscal year. FNS will ap­
prove such a request only if },'NS det.er­
mine& there has been a significant re­
duction in infant formula cost contain­
ment savings that affected the State 
agency's ability to maintah1 its par­
ticipation lPvel. 

(ii) Spend ,forward authority. (A) The 
State agency may spend forwB,rd NSA 
funds up to nn amount equal to three 
(3) percent, of iLs tota.l gra.nt (NSA plus 
food gra.ntn in any fiscal yimr. 'l'he:,e 
NSA funds spent forward may be used 
only for NSA costs incurred in the next 
fiscal year. Any food funds that the 
State agency converts to N'SA funds 
pursuant. to paragraph (f) of this sec­
tion (based on projected or actmil par­
ticipation increases during a fiscal 
year) may not be spent forward into 
t.he next fiscal year. Wit11 prior FNS 
approve,!, the State agency ma.y spend 
forw2.rcl 2,dditional NSA funds up to an 
amount equal to one-half of one per-­
cent of its toLal grant,. These funds are 
to be used in t,he next, fiscal yea,r for 
the development of a management in­
formation system, including an elec­
tronic benefit transfer system. 

(B) Funds spent forward will not af­
fect the amount. of funds allocated to 
the State agency for any fiscal year. 
Funds spent forward must be the first 
funds expended by the State agency for 
costs incurred in the next fisc,il year. 

(iii) Reporting requirements. In addi­
tion to obtaining· prior FNS approval 
for certain spend forwRrMba.ck spend­
ing options, the St.ate agency must re­
port to FNS the amount of all funds it, 
already has or intends to back spend 
and spend forward. The spending op­
tions must be reported at closeout. 

(c) Allocation formula. State agencies 
shall receive granL allocations accord­
ing to the formulas described in this 
paragraph. To accomplish the distribu­
tion of funds under the allocation for­
mulas, State agencies shall furnish the 
Department with any necess,1,ry finan­
cial and Program data. 

(1) Use of participation clala in the for­
mula. Wherever the formula set forth in 
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paragraphs (c)(2) and (c)(3) of this see­
tion require the u8e of participation 
data, the Department shall use partici­
pation data reported by State agencim; 
according to §216.25(b). 

(2) How is the amount of NSA funds de­
termined' The funds available for allo­
cation to State agencies for NSA for 
each fiscal year must be sufficient. t-o 
guarantee a nationrtl average per par­
ticipant, NSA grant, adjusted for infla­
tion. The amount of t,he national aver­
age per participant grant for NSA for 
any fiscal year will be an amount eqmtl 
to the national average per parUcipant. 
grant for NSA issued for the precedin,; 
fiscal year, adjusted for inflation. Tl;e 
inflation adjustment, will be equal to 
t-he percentage change between two 
values. The fimt is the value of tte 
index for State and local government 
purchase;;, as published by the Bureau 
of Economic Analysis of the DeparL­
ment of Commerce, for the 12-month 
period ending June 30 of the seeond 
preeeding fiscal year. The second is tr.e 
best estimate that is avaihtble at tl:e 
start of the fiscal year of the value of 
such index for the 12-month period end­
ing ,Tune 30 of the previous fiscal year. 
Funds for NSA costs will be allocat,ed 
E.ccorcling to the following procedure: 

(i) Fair share target funding level deter­
mination. For each State agency. !<'NS 
will establish, using all available NSA 
funds, an NSA fair share target funding 
level which is based on each State 
agency's averag·e monthly participa­
tion level for the fiscal year for which 
gTants are being· calculated, as pro-­
jected by FNS. Each State agency re­
ceives an adjust,mcnt to account for 
the higher per participant costs associ­
ated with small participat,ion levels 
and differential salary levels relative 
to a national average sah,ry level. The 
formula shall be adjusted to account 
for these cost factors in the following 
manner: 90 percent of rwailable funds 
shall provide cornpensalion based on 
rates which are proportionately higher 
for the first 15,000 or fewer partici­
pants, as projected by FNS, and 10 per­
cent of available funds shall provide 
compensation based on rlifferential sal-­
ary levels, as determined by FNS. 

(i!J Base funding level. 'l'o the extent 
funds are aVtdlable and subject to the 
provisions of paragraph (c)(2)(iv) of this 
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sectio:1. each State agency shall re­
ceive an amount equal to 100 percent of 
the fiirnl formula-calculated KSA grant 
of the preceding fiscal year, prior to 
any operational adjustment, funding al­
locatio:1s rnade under paragraph 
(c)(2)(iv) of this section. If funds are 
not available to provide all State agen­
cies with their base funding· level, all 
State agencies shall have their base 
funding level reduced by a pro-rata 
share r,s required by Lhe shortfall of 
available funds. 

(iii) Fair share allocation. Any funds 
remaining available for allocation for 
NSA aft.er the base funding level re­
quired by paragraph (c)(2)(ii) of this 
section has been co::npleterl and subject 
to the provisions of paragmph (c)(2)(iv) 
of this sect.ion shall be allocatp,d t,o 
bring· each State agency closer to its 
N SA fo.ir share targ·ct funding level. 
FNS shall make fair share allocation 
fund;; available to each State agency 
based on the difference between the 
NSA fair slrnre target funding level and 
the base funding level, which a.re deter­
mined in accordance wiLh paragraphs 
(c)(2)(i) and (c)(2J(ii) of this section, re­
spectively. Each State ag·ency's dif­
ference shall be divided by the sum of 
the differences for all State agencies, 
to determine the percent share of the 
available fair share allocation funds 
each State agency shall receive. 

(iv) Operational adjustment funds. 
Each State agency's final NSA grant 
shall be reduced by up to 10 percent, 
and these funds shall be aggregated for 
all State agencies within each PNS re­
gion to form an operational adjustment 
fund. The Regions shall allocate these 
funds to State agencies according to 
national guidelines and slrnll consider 
the varying needs of State agencies 
within the region. 

(v) Operational level. The sum of each 
State agency's st,ability, residual and 
operational adjustment funds shall 
constitute the State agency's oper­
ational level. Tr.is operational level 
shall remain uncr.ang·ed for such year 
even if the number of Federally-sup­
ported participants in the program at 
such Sta.te agency is lower than the 
Federally-projoct,ed participation level. 
However, if the provisions of paragraph 
(P-J(2)(ii) of this section are applicable, 
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a State agency will have ils oper­
ational level for NSA reduced in the 
immediately succeeding fiscal year. 

(3) Allocation of food benefit funds. 1n 
any fiscal year. any amounts rcma.in­
ing from amounts appropriated for 
such fiscal year and amounts appro-­
priated from the preceding fiscal year 
after making allocations under para­
gn,ph (a)(6J of this section and alloca­
tions for nutrition services and admin­
istration (NSA) as required by para-
1,,•i:aph (c)(2) of this section shall be 
made available for food costs. Alloca­
tions to State agencies for food costs 
will be determined according· to the fol­
lowing procedure: 

(i) Fair share target funding lei:el deter­
mination. (A) For eacl1 State agency. 
FNS wlll establish a fair share target 
funding level whil:h shall be an amount. 
of funds proportionat.e to the Stat.e 
agency's share of the national aggre­
gate population of person,, who are in­
come eligible Lo participate in the Pro­
gram based on the 185 percent of pov-• 
erty criterion. The Deput.menL will de­
termine each State tigency's popu­
lation of persons categorically eligible 
for WIG which are at or below 185% of 
poverty, through the best available, 
nationally uniform, indicators as de­
termined by the Department. If the 
Commodity Supplemental Food Pro­
gram (CSFP) also operates in the area 
served by the WIC State agency, the 
number of particlpant,s in such area 
participating in the CSFP but other­
wise eligible to participate in the WIC 
Progra.m, as determined by l<'NS, shall 
be deducted from the WIG State age!1 .. 
cy's population of income eligible per­
sons. If the State agency chooses to ex­
ercise the option in §246.7(cJ(2) to limit 
program partiGipation to U.S. citi7.ens, 
nationals, and qualified tiliens, FNS 
will reduce the State at,ency's popu­
lation of income eligible persons to re­
!1ect the number of aliens the State 
agency declares no longer eligible. 

(B) 'l'he DepartmenL may adjust the 
respective amounts of food funds that. 
would be allocated to a State agency 
which is outside the 48 contiguous 
states and the District of Columbia 
when the State agency c,,n document 
that economic conditions result in 
higher food costs for the State agency. 
Prior to any such adjustment, the 
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St,ate agency must demonstrate tlrnL it 
has rncc,esgfully implemenLed vol­
untary cost conLainment measures, 
such as improved vendor management 
practices. part;lcipation in multi-state 
agency infant formula rebate contracts 
or other cost containment efforts. The 
Department ma.y use the Thrifty Food 
Plitn amounts used in SNAP, or other 
available data, to formulate adjust­
ment factors for such State agencies. 

(ii) Prior year grant level allocation. To 
the extent funds are available, each 
State agency shall receive a prior year 
grant allocation equal to it;, final au -
thorized grant level as of Sept,ember 30 
of the prior fiscal year. If funds are not 
a.vailable to provide all SLP.te agencie,, 
with their full prior year grant level al­
locatlo,1, all State agencies shall have 
their full prior year grant level alloca­
tion rec1ueed by a pro-rata share as re­
quired by the shortfall of availabk 
funds. 

(iii) Inflation/fair share allocation. (A) 
If funl1s remain available after the allo­
cation of funds unrler paragraph 
(c)(3)(ii) of this seetion. the funds shall 
be allocated as provided in this para­
graph (c)(3)(iii). Fir,;t, FNS will cal­
culate a target Inflation allowance by 
applying· the anticipated rate of food 
cost inflation. as determined by the 
Department., to the prior year grant 
funding lrwel. Second. FNS will allo­
cat,e llO percent of the available funds 
to eJl State agencies in proportionate 
share3 t,o meet t,he target inflation al­
lowance. 'l'hird, l<'NS will alloc1,te 20 
perce,1t of the available funds to each 
Stale agency which has a prior year 
grant level allocation, as determined in 
paragraph (c)(3)(ii) of this section ancl 
adjusted for inflation as determined in 
this paragraph (cJ(3)(iii), whleh is still 
less than its fair F<hare target funding 
level. The amount of funds allocated to 
each State agency shall be based on the 
difference between its prior year grant 
level allocation plus target inflation 
funds and the fair share funding target 
level. Each State agency's difference 
shall be divided by the sum of the dif­
ferences for all such St,ate agencies, to 
determine the percentage share of the 
20 percent of available funds each State 
agency slrnll receive. In the event a 
St.ate agency declines any of it,s alloea­
tion under either this paragraph 
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(c)(3)(iii) or parag-raph (c)(3)iii) of this 
section, Lhe declined funds shall be re­
allocated in the percentages and man­
ner described in this paragraph 
(c)(3)(iii). Once all Skite agencies re­
ceive allocations equal to their full 
target Inflation allowance. any remain­
ing funds sh2Jl be allocated or reallo­
cated. in the manner described in this 
paragraph (c)(3)(ii i), t.o those S~ate 
agencies still under t,heir fair sllare 
target funding level. 

!BJ In the event funds st,ill remain 
aLer completing the distribution in 
paragraph (c)(3)(iii)(A) of this section, 
ther;c funds shall be allocated to all 
Sta.Le agencies including· those with a 
stability allocation at, or greater than, 
their fair share allocation. Each State 
agency which can document, the need 
for additional funds shall receive addi­
t.ional funds based on the difference be-• 
tween its prior year grant level and its 
fair share allocation. StaLc agencies 
closest to their fair slrn,re allocation 
shall receive first consideration. 

(iv) Migrant services. AL least ?'.io of 
one pereent of appropriated funds for 
eacl: fiscal year shall be available first 
to assure service to eligible members of 
migrant populations. l<"or Lhose State 
agencies serving migrants, a port.ion of 
the grant shall be designated to each 
Sta,te agency for service to members of 
migrant, populations based on that 
State agency's prior year reported mi­
grant participation. 'I'he national ag·­
gregate amount made available first 
for this purpose shall equal ~1io of one 
percent of all funds appropriated each 
year for the Program. 

(v) Special provisions for Indian State 
ag,;ncies. The Depart,ment may choose 
Lo adjust the allocations and/or eligi­
bles data among- Indian Sta.\,e agencies, 
or among Indian State agencies and 
the geographic State agoncie;; in which 
they are located when e!ig·ibles data for 
the State agencies' population ls deter­
mined to noL fairly represent the popu­
lation to be served. Such allocat.ions 
may be redistributed from one State 
agency to another, based on negotiated 
agreements among the affected State 
agencies approved by FNS. 

(4) Adjustment for new Stale agencies. 
Whenever a State agency that had not 
previously administered the program 
enters into an agreement with the De-

7 CFR Ch. II (1-1-20 Edition) 

partment to do so during a fiscal year, 
the Department shall make any adjust­
ments to the requirement,s of this sec­
Lion th,tt are deemed necessary to es­
tablish an appropriate initial funding· 
level for such State agency. 

(d) Distribution of funds to local agen­
cies. The State agency shall provide Lo 
local agencies all funds made available 
by the Department. except those funds 
nece~sary for allowable State agency 
NSA costs and food costs pr.id directly 
by the State agency. The State agency 
shall distribute the funds based on 
claims submitted at least quarterly by 
the local agency. vVhere the State 
agency r,dvances funds to local agen 
cies, U,_e State agency shall ensure that 
each locn.l agency has funds to cover 
immeclircte disbursement needs, a.nd the 
State ,cRcncy shall offset the advances 
made P,gainst incoming claims as they 
are submitted to ensure that, funding 
levels reflect. the actual expend! turcs 
reported by the local agency. Upon re­
ceipt of Frog-ram funds from the De­
partment, the State agency shall take 
the following actions: 

(1) Distribute funds to cover expected 
food cost expendit,ures and/or dis­
tribute caseload targets to each local 
agency which are used to project, food 
cost expend! tures. 

(2) Allocate funds to cover expected 
local r,gency NSA costs in a manner 
whicr. takes into consideration each 
local agency's needs. For the allocation 
of NSA funds, the State agency shall 
develop an NSA funding procedure, in 
cooperation with represent,ative local 
agencies, which takes into account the 
varying needs of the local agencies. 
'l'he State agency sl1all consider the 
views of local agencies, but the final 
decision as to the funding- procedure re­
mains with the Sta.Le agency, 'I'he 
StatP agency ;;hall take into account 
factors it deems appropriate to further 
proper, efficient and effective adminis­
tration of t;he program, such as local 
agency staffing needs, density or popu­
lation, number of persons served, and 
availability of administrative support 
from other sources. 

(3) The State agency may provide in 
advance to any local agency any 
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amount of funds for NSA deemed nec­
essary for the successful commence­
ment or significant, expa.nsion of pro­
gram operations during a reaRonable 
period following approval of a new 
local agency, a new cost, containment 
measure, or a significant change in an 
existing cost containment measure. 

(e) Recovery and reallocation of f1lnds. 
/lJ Funds may be recovered from a 
State agency at any time the Depart­
ment determines, based on State agen­
cy reportr; of expenditures and oper­
ations, that the State agency is not ex­
pending funds at a rate commensurate 
with the amount of funds distributed 
or provided for expenditures under t-he 
Program. l{ecovery of funds m:i,y be ei­
ther voluntary or involuntary in na­
ture. Such funds shall be reallocat,ecl by 
the Deparl,ment through application of 
appropriate formula.s set, fort,11 in para.­
graph (c) of this section. 

(2) Performance stanclanh. 'l'he fol­
lowing standards shall govern expendi­
ture performance. 

(i) The amount allocated to any 
State agency for food benefits in the 
current fiscal year shall be reduced if 
such State agency';; food expenditures 
for thl\ preceding fiscal year do noL 
equal or exceed 97 percent of the 
amount allocated to the State agency 
for such costs. Such reduction shall 
equal the difference between the State 
agency's preceding year f'ood expendi­
tures and the perform:i,nce expenditure 
standard amount. For purposes of de­
termining the amount of such reduc­
tion, the amount. allocated to the St.ate 
agency for food benefits for the pre­
ceding fiscal year shall not include 
food funds expended for food costs In­
curred under the spendba,ck provision 
in paragraph (b)(3)(i) of this section or 
conversion authority in paragraph (g) 
of t,hiH section. Temporary waivers of 
the performance standard ma.y be 
granted at, tile discretion of the DeparL­
n1ent. 

(ii) Reduction of NSA grant. !<'KS will 
reduce the State agency's KSA grant 
for the next fiscal year if the S!.,a.te 
agency's current fiscal year per partici­
pant NSA expenditure is more than 10 
percent higher than its per participant. 
NSA grant,. To avoid a reduction to its 
NSA grnnt level, t.he State agency nmy 
submit a "good cause" justification ex-
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plaining why it; excePded the applicabln 
limit on excess NSA expenditures. This 
justification must, be submitted at the 
same time as the close-out report for 
the appllc:i,ble fiscal year. Good cause 
may include dram2,tic and unforeseen 
increases in food costs, which would 
prevent a State agency from meeting 
its project.ed participation level. 

(iii) Spend forward funcls. If any State 
agency notifies the Deptirtment. of its 
intent to spend forward a specific 
arnou:1t of funds for expenditure in the 
subsequent, fiscal year, in accordance 
with paragraph (b)(3)(i!) of this section, 
such funds shall not be subject to re­
covery by the DepartmenL. 

(f) How do I qualify to convert. food 
j'uncls to NSA funds based on increased 
participation'----(1) Requirements. 'l'he 
State ,,gency qualifies to convert food 
funds to NSA funds based on increased 
parlicipation in any fiscal year in two 
ways: 

(i) AJ;proved plan. A Stat,e agency 
may submiL a plan Lo FNS t,o reduce 
average food costs per participant and 
to increase participation :i,bove the 
FNS-projccted level for the SLate agen­
ey. If approved, Lhe State agency may 
use funds allocated for food costs to 
pay KSA costs. 

(ii) Participation increases achieved. 
'!'he State agency may also convert 
food funds to NSA. funds in any fiscal 
year if it achieves, Lhrougl: acceptable 
measures, increases in participation in 
excess of t,he FNS-projectecl level for 
the State agency. Acceptable rneasure8 
include use of cost containment meas­
ures, curtailment of vendor abuse, and 
breastfeeding _promotional activities. 
FNS will disa.llow the State agency's 
conversion of food funds to NSA funds 
in accordance with paragraph (h) of 
this section if: 

(A) The State ag·ency increases its 
participaLion level through measures 
Lhat are not in the nutritional inter­
est.,; of participants: or 

(B) It is not otherwise allowable 
under progrn,m regulations. 

(2) Limitation. The State agency may 
convert food funds only to the extent 
that the conversion is necessary-

(i) To cover NSA expenditures in the 
current fiscal year that exceed the 
State agency's KSA grant for the cur­
rent fiscal year and any NSA funds 
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which the State agency has spent for­
ward into the current fiscal year; and 

(ii) To ensure that the State ,,gency 
maintains the level established for t,hc 
per participant KSA grant for the cur­
rent fiscal year. 

(3) Maximum amount. The maximu:n 
amount the State agency may convert 
equals the State agency's conversion 
rate times the projecLcd or actu[l.l par­
ticipation increase, as applicable. The 
conversion rate is the same as the per 
participant KSA grant and is deter­
mined by dividing the State agE>ncy's 
NSA grant by the FNS-projected par­
ticipation level. The NSA grant used in 
the calculaUon equals the initial allo­
cation of current year funds plus the 
operational adjustment funding allo­
cated t;o the State agency for that fis­
cal year. 

(g) How do I qualif1J to convert food 
funds to NSA funds for service lo remote 
Indian or Nati11e villages?--{1) Wigiblc 
Staie agencies. Only State agencies lo-­
cated in noncontiguous States con­
taining a slg·nificant number of remote 
lndian or Native villages qualify to 
convert food funds to NSA funds under 
this paragraph /g) in any fiscal year. 

(2) Limitation, In the current fiscal 
year, food funds may be converted only 
to the extent necessary to cover ex-­
penditures incurred: 

(i) In providing services /including 
t:'le full cost of air transportation ancl 
other transpor~atlon) to remote Indian 
or Native villages; and 

(ii) To provide breastfeeding support 
in those areas that exceed the S t:1,te 
agency's NSA grant for the current fis­
cal year and any NSA funds which the 
State ag--ency has spent forward into 
the current, fiscal year. 

(h) What happens at the end of the fis­
cal yea.r in which food funds are con­
verted1 At the end of the fiscal year, 
the Department, will determine the 
amount, of food funds which the State 
agency was entitled to convert t,o NSA 
funds under paragraphs (f) and (g) of 
this section, In the event that, the 
State agency has converted more than 
the permitted amount of funds, the De­
partment will disallow the amount of 
excess conversion. 

(i) Flow do converted funds affect the 
calculation of my prior year food grant 
and base NSA grant? For purposes of es-

7 CFR Ch. II (1-1-20 Edition) 

tablisl1ing a State agency's prior year 
food grant and base NSA grant under 
paragraphs (c)(2J(i) and (c)(3)(i) of this 
section, respectively, amounts con­
verted ~rom food funds to NSA funds 
under paragraphs (f) and (g) of this sec­
tion and §246,14(e) during the preceding 
fiscal year will be treated as though no 
conversion had taken place. 

(j) lnflcition adjustment of the fruit and 
vegetable voucher, The monthly cash 
v,tlue of the fruit; and vegetable vouch­
er shall be adjusted annually for infla­
tion. Adjustments are effective the 
first day of eacl: fiscal year beginning· 
on or after October 1, 2008. 'I'he infla­
tion-adjusted value of the voucher 
sht,11 be equal Lo a base value increased 
by a factor based on the Consumer 
Price Index for fresh fruits and vegeta­
bles, as provided in this section, 

(1) Adj11stment year. The adjustment. 
year is the fi,;cal year that begins Octo­
ber 1 of the current calendar year. 

(2) Base value of the fruit aml vegetable 
voucher. 'l'he base year for calculation 
of the value of the fruit and vegetable 
vouchPr is fiscal year 2008. The base 
value to be used equals: 

(i) $8 for children; e.nd 
(ii) $10 for women. 
(3) Adjusted value of the fruit and vege­

table voucher. The adjusted value of the 
fruit and veget,able voucher is the cash 
value of the voucher for adjustment 
years beginning on or after Octob,;r 1, 
2008. 'l'he adjusted value is the base 
value increased by an amount equal to 
the base value of t--he fruit and vege­
table voueher; 

(i) Multiplied by the inflation adjust­
ment described in paragraph (j)(4) of 
this section; and 

(ii) Subject t,o rounding as described 
in paragraph (j)(5) of this section. 

(4) Inflation adjustment. The inflation 
adjustment of tl:e fruit and vegetable 
voucher shall equal the percentage (if 
any) by which the annual average 
value of the Consumer Price Index for 
fresh fruits and vegetables, computed 
from monthly values published by the 
Bureau of Labor Stat.lstlcs, for the 
twelve months ending on March 31 of 
the fiscal year immediately prior to 
the e.djusLment year, exceeds the aver­
age of the montl1ly values of that index 
for the twelve month;; ending on March 
31. 2007. 
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(5) Ro1tnding. If any increase in the 
cash value of the voucher determined 
under paragraph (j)(3) of this section is 
no~ a multiple of $1. such increase shall 
be rounded to t,he next lowest, multiple 
of $1. However, if the adjustnd value of 
the voucher for the adjustment year, as 
determined under paragraph (j)(3) of 
this section, is lower than the adjusLed 
value for the fiscal year immediately 
prior to the adjwsLment year, then the 
adjusted value of the voucher will re­
main unchanged from that immediate 
prior fiscal year. 

[50 FR 6121, Feb. 13, 1985] 

EDITORIAL NOTE: For F,;mmA:, REGJSTER ci­
taLions affflct,ng §216.16, sec the List of CFR 
Sections Affected, which appears in ~he 
Finding- Aids section of the printed volume 
and at www.govinfn.gov, 

§ 24fi.16a Infant formula and author­
ized foods cost containment. 

(a) Who must use cost containment pro­
cedures for infant formula.? All State 
agencies must continuously operate a 
cost containment system for infant for­
mula that is implemented in accord­
ance with this section except: 

(1) Staie agencies with home delivery 
or direct distribution food delivery sys­
ten1s; 

(2) Indian State agencies with 1,000 or 
fewer part,icipants in April of any fiscal 
year, which are exempt for the fol­
lowing fiscal year; 

(:l) State ag·encies granted a waiver 
under paragraph (e) of this section: and 

(4) State atencies granted a post­
ponement under paragraph (f) of this 
section. 

(b) Whal, cost contaimncnl procedures 
must be used? State ag·encies musL use 
eiLher a single-supplier comprt.lt.iv8 
system as outlined in paragrap:1 (c) of 
this sect.ion, or an alternative cost con­
tainment system as outlined in para­
graph (d) of this section, 

(c) What is the single-supplier competi-­
tive system? (1) Under the single-sup­
plier competitive system, a State agen­
cy solicits sealed bids from infant for­
mula manufacturers to supply and pro­
vide a rebate for infant formulas. The 
State agency must conduct, the pro­
curement in a manner t,hat maximizes 
full and open competition consistent, 
with the requirements of this section. 
A State agency must: 
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(i) Provide a minimum of 30 days be­
tween the publication of the solicita­
tion and the date on which the bids are 
due, unless exempted by the Secretary; 
and 

(ii) Publicly open and read all bids 
aloud on the day the bids are due. 

(2) How must a State agency structure 
the bid solicitation? (i) Single solicitation. 
Under the single solicitation system, 
the State agency's bid solicitation 
musL require the winning bidder Lo 
supply and provide a rebate on all in­
fant formulas it produces that the 
State agency choose:S t,o issue, except 
exempt infant formulas. Rebates must 
also be paid on any new infant for­
mula.s that, are introduced after the 
contract is awarded. Tile bO!icitation 
must require bidders that do not 
produce a soy-based infant formula to 
subcontract with another manufac­
Lurer to supply a soy-based infant for­
mula unrler the contract. In this case, 
t.lrn bid solicita.tion must require tlmt 
the winning bidder pay t;he State agen­
cy a reb;ite on the soy-based infant for­
mula supplied by the subcontractor 
that is issued by the State ag·ency. The 
bid solicitation must require all re­
bates (including those for soy-ba.sed in­
fant formula supplied by a subcon­
tractor) to be calculat,ed in accordance 
with pamgraph (c)(6) of this section. 
All o:" these infanL formulas are called 
contract brand infant formulas. 

(ii) Separate solicitations. Under the 
separa~e solicitation system, a State 
agency issues two bid solicitation;s. 
Any State agency or alllance that 
served a monthly average of more than 
100,000 infants during the preceding- 12-
montll period shall issue separate bid 
sollcl~,atlons for milk-based and soy­
based infant formula. The first solici­
tation must require the winning bidder 
to supply and provide a rebttte on all 
milk-based infant formulas it produces 
that the State agency chooses to issue, 
except ex,m1pt infant formulas. Re­
bates musL also be paid on any new 
milk-based infant formulas that a.re in­
troduced by the manufacturer after the 
contra.ct is awarded. These infant for­
mulas are considered to be contract 
brand infant, formulas. The second bid 
solicitation musL require the winning 
bidder to supply and provide a reba.te 
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on all soy-based infant formulas it pro­
duces that the State ag·ency chooses to 
issue. Rebates must also be paid on a.ny 
new soy-based infant formulas that are 
in\.roduced by the manufacLurcr afler 
the contract is awarded. 'l'he;;e infant 
formulas are also considered to be con­
tract brand infant formulas. 

<3) What is the size limitation for a 
Stale alliance? A State alliance may 
exis\. among State agencies if the \.o\.al 
number of infants served by States par­
ticipating in the alliance as of October 
1, 2003, or such subsequent date deter­
mined by the Secretary for which data 
is available, does not exceed 100,000. 
However, a State alliance that existed 
as of ,July 1, ?.001, and serves over 
100,000 infants may exceed this limit to 
include any State agency t,haL served 
less than 5,000 infants as of October 1, 
2003, or such subsequent, date deter­
mined by the Secretary for which data 
is available, and/or any lndian StaLc 
agency. The bid solicitation musL iden-­
tify the composition of Urn State alli-
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ances :or the purpose of a cost contain­
ment measure, and verify that no addi­
tional State shall be added Lo the State 
alliance between the date of the bid so­
licitation and the end of the contract. 
The Secretary may waive these re 
quirements not earlier than 30 days 
after submit.ting to the Commit;tee on 
Education and Lhe Workforce of the 
House of Representatives and the Com­
mitt.ee on Agriculture, Nutrition, and 
Forestry of the Senate a written report 
that describes the cost-containment 
and competitive benefits of the pro­
posed wr,iver. 

(4) On what t:11pes and physical forms of 
infant formula must bids /Je solicited? 'l'he 
bid solicitation mus\. require bidders to 
speci:y a rebate for each of the types 
and pl,ysical forms of infant formulas 
specified in the following chart,. 'l'hese 
rebates apply proportionally Lo other 
infant formulas produced by the win­
ning bidder(s) (see paragraph (c)(6) of 
this sect-ion). 

Type or infant formul,1 Pnysical iorms cf infant 
formula lr.fant formula requireme11:.s 

(!} For a single solicitation, the solicitation must req!..l!re bidders to specify a rebato amour,t for tho fo1!owlng: 

A sing17 milk-based in:'arit formula (pr1marr con­
t:act it,ifMl formula); bidders must specify the 
brand name of the milk-based infant fon•~la for 
wr.ich the rebate is being specified. 

Concl➔ ntratcct liquid, 
powdered, ond n:.::idy­
to•fe&d. 

Meets f:::?quire,.....:cnts under§ 246.10(0){1)(,ii} and 
§ 246. 10(e)(2)(iii) and suitablo for routine 
issuanca to t'le '.T!ajor1ty of generally healthy, 
full-term infants. 

(ii) For separate solicitations, Iha solicita\ion must rt'1qu<re b·dders. to spe::-:ify a rnbn.t,:, ami;unt far thn followirg· 

(A] A single milk-based infant formula (primary 
ml!k-based contract brand Infant formula): bid­
ders must specify the brand norne of the rn;Jk.­
based Infant formula for wtiich tt1e retin:t! is 
being specified. 

Concemrated liqu(d, 
powdered, arid ready­
to--fe':'d. 

Meets fequire'l1er.ts unde-§ 246.10{e)(1}{1ii) and 
§246.10(e)(2):lii) and suitable for routine 
issuance to the rnajor:ty of generally henlthy, 
f~ll-trmn infw11s. 

(Bi A s1n<je soy•baseo L'1fant formula (primary 
soy-based contract brand in1ant formula); b\d· 
ders must specify the brand name of the say· 
based in!ant furrnuta for which the rebct::; is 
being spec1f1ed. 

Con;;erivated liquid, 
powdered, and rcaciy­
to-ked. 

Meets requireT,1::nts ur.di;;r § 24f:U0{e)(1)(1ii) and 
§ 246.10(e)(2)(111). 

(5) How are contracts awarded? A 
State agency must. award the con­
tract(s) to the responsive and respon­
sible bidder(s) offering the lowest total 
monthly net price for infant formula or 
the highest monthly rebate (subject to 
paragraph (c)(4)(ii) of this section) for a 
standardized number of units of infant 
formula. The Stat,e agency must cal­
culate the lowest, net price using the 
lowest national wholesale cost per unit 

for a full truckload of the in:ant for­
mula on the date of the bid opening. 

(i) Calculating the standardized number 
of v,nils of infant. formnla. The State 
agency must specify a standardized 
number of unit-s (e.g., cans) of infant. 
formula by physical form (e.g., con­
centrated liquid, powdered, and ready­
to-feed) to be bicl upon. The standard­
ized number of units must. contain the 
equivalent of the total number of 
ounces by physical form needed to give 
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the maximum allowance to the average 
monLhly number of infants using each 
form. The number of infants does not 
include infant participants who are ex­
clusively breastfed and those who are 
issued exempt infant formula. The av­
erage monthly number of infant using 
each physical form must be based on at 
least 6 months of the most recent par­
Liclpation ancl issuance data. In onler 
Lo calculat,e the standardized number 
of unit,s of infant formula by form to be 
bid upon, the average monthly number 
of infants using each physical form is 
multiplied by the maximum monthly 
allowable number of ounces for each 
form (as allowerl under 
§246.10(e)(9)(Tablel)), and divided by 
Lhe corresponding unit si?.e (i.e., num­
ber of ounces per unit being bid). In 
order Lo compa.re bids, to~al cost, is ca.1-­
culated by multiplying this standard­
izer! number of units JJy Lhe net price 
for each physical form. Alternative cal­
culations that arrive at a mathemati­
cally equivalent result are P.cceptable. 

(ill Determining the lowest total month­
ly net price or highest rebate. To deter­
mine the lowest. total monthly net. 
price a State agency must multiply t,he 
net price per uniL by the established 
standardized amount of Infant formula 
to be bid upon as calculated in para­
graph (c)(4)(iJ of this section. If the hid 
evaluation is based on highest rebtite 
offered, the State agency must mul­
tiply t,he rebate offered by the esta.JJ­
lished amount of infant, formula to be 
bid upon as calculated in paragraph 
(c)(4J(i) of this section. 

(iii) Highest rebate limitation. Before 
issuing· the bid solicitation, a State 
agency that elect,s to evaluate bids by 
highest rebate must, demonstrate to 
FNS' satisfaclion that the weight,ed av­
erage retail priees for different brands 
of infant formula in the Stat,e vary by 
5 percent; or less. 'l'he weighted average 
retail price must take into account the 
prices charged for each type and phys­
ical form of infant formula by author­
ized venclors or, if a State agency 
elects, it may include stores that do 
not participate in the WlC program in 
the State. 'l'he State agency must also 
base calcula~ions on the proportion of 
each type and physical form of infant 
formula the State agency issues based 
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on the data provided to bidders pursu­
ant. to paragraph (c)/5) of Lhis secUon. 

(6) What dala must be provided to bid­
ders? 'l'r.e St.ate agency must provide as 
part of the bid solicitation the partici-­
pation and infant formula usage data 
and the standardized number of ounces 
by physical form of infant formula to 
be used in evaluating bids as described 
in paragraph (c)(4) of this section. The 
Sta.Le agency must notify bidders tha.t 
the participation and infant formula 
usa.ge data does not necess,wily reflect 
the actual is,mance and redemption 
that will occur under the contract. 

(7J How is the rebate to be calcitlaled on 
all other conlract brand infant formulas? 
All bids must, specify the rebates of­
fered by each bidder for the primary 
contract infant formula(s). After the 
contract is awarded, the State agency 
mu:cL calculate the percenta.ge discount 
for nJl other contract. brand infant for­
mulas (i.P., all other infant formulas 
produced by Uie bidder other than ex­
empt infant formulas) approved for 
issuance by the State agency. 'l'he 
State agency must use the following 
method in calculating the rebates: 

(i) Calculation of percentage discounts. 
Reb~tes for contrnct brand infant for­
mulas, other tbm the primary con­
tract infant formula(s) for which bids 
were re~eived, must be calculated by 
first rletermining the percentage dis­
count for e~och physical forrn (e.g., con­
centrnled liquid. powdered, and ready­
to-fecd) of the primary contract infant 
formuh,(s). 'I'he percentage discount 
must be calculated by dividing the re­
bate for the primary contract infan~ 
formula by the manufacturer's lowest 
natio1rn.l wholesale price per unit, as of 
the d,,t,e of the bid opening, for a full 
truckload of the primary contract in­
fant formula. The percentage discounts 
mu,t. be used to determine the rebate 
for all other contract brand infant for­
mulR.s approved for i;;suance by the 
State agency. 

(ii) Calculation of rebate amount. The 
rebate for each type and form of all 
other contract, brand infant formulas 
must be calculated by mult,iplying the 
percentage discount. by the manufac­
turer's lowest national wholesale price 
per unit, as of the date of the bid open­
ing, for a full truckload of the other 
contn.ct brand infant formula. The 
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percentag·e discount used for each of 
the other contract brand infant, for-­
mulas depends on the physical form of 
the infant formula. For example, if the 
percentage discount pr01.ided for the 
primary contract brand powdered in­
fant formula is 80 percent of its whole­
sale price, the same percentage dis­
count must be applier! t;o all other con­
tmct, brand powdered infant formulas. 
Tr.e rebate for any types or forms of 
contract brand infant formulas that 
are introduced during the contra.ct pe­
riod must be calculated using the 
wholesale prices of these new contract 
bmnd infant formulas at the Lime the 
infanL formula,; are approved for 
issuance by the St:ate agency. 

(iii) Calculation of rebates during cun­
tract tcm1. The rebates resulting from 
the application of the percentaf;'c dis­
count must remain Lhe same throug·h­
out the contraGL period excepL for t,he 
cent-for-cent rebate arljust,rnents re-­
quired in paragT?,ph (o)!G)(iv) of this 
section. 

(iv) Cent-for-cent rebate adjusiments. 
Bid solicitations must require the man­
ufacturer to a.djust rebates for price 
changes subsequent. to the bill opening. 
Price adjustments must reflect any in­
crease and decrea.se, on a cent-for-cent 
basis, in the manufacturer's lowest na­
tional wholesale prices for a full truck­
load of infant formula. 

(8) What is the first choice of issuance 
for infant formula? 'rhe State agency 
must use the primary conLract. infant 
formula(s) as the flrnt choice of 
issuance (by physical form), with all 
other infant formulas issued as an al­
ternative (see§ 246.lO(e)(l)(iii)). 

(9) Under what circumstances may the 
State agrncy issue other contract brand 
formulas? ExcepL as required in para­
graph (c)(7) of this section, the St.ate 
ag·ency may choose to approve for 
Issuance some, none, or all of the win­
ning bidder's other infant formula(s). 
In addition, the State agency may re­
quire medical documentation before 
Issuing any contract brand infant for­
mula, except as provided in para.graph 
(c)(7) of this section (see§ 246.lO(c)(l)(i)l 
and must require medical documenta­
tion before issuing any \VIC formula 
covered by §246.lO(c)(l)(iii). 

{d) What is an alternative cost contain­
ment system? Under an alternative cost 
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containment system, a Stllte agency 
elects to implement an infant formula 
cosL containment system of its choice. 
The State agency may only implement 
an alterna.tive system if such a system 
provides a savings equal to or great.er 
than a single-supplier competitive sys-­
tern. A State agency must conduct a 
cost comparison demonstrating such 
mwings as described in paragraphs 
(d)(l) and (d)(2) of this section. 

(1) How mu.st the Stale agency structure 
lhe bid solicitation? The State agency 
must solicit bids simultaneously using 
the single-supplier compet,itive system 
described in paragraph (c) of this sec­
Lion and the altemative cost conta..in­
ment sysLem(s) the State ag-ency has 
;;electrd. The State agency may pre­
seribe standards of its choice for the al­
ternative cost containment system(s), 
provided that conrli tions established 
for each syst,em addressed in the bid so­
licitation include identical !)id speci­
fications for the contract period length 
and the types and forms of infant for­
mula(s) to be included in the systems. 
In addition, the alternative cost con­
tainment system must cover the types 
and forms of infant formulas routinely 
issued to the majority of g·enerally 
healthy. full-term infants. The State 
agency must use the procedure out­
lined in pamg-raph (d)(2) of this section 
111 conducting a cost comparison to de­
termine which system offers the gTeat­
cst savings over the entire contract pe 
rind specified in the bid solicitation. 

(2) How cloes the Stale agencv conduct 
the cost comparison? (i) Establishing in­
fant formu.la cost containment savings. 
(A) Savings under the single-supplier 
competitive system. 'l'he State agency 
musL project food cost savings in the 
single-supplier competitive system 
based on the lowest monthly net price 
or highest monthly rebate, as dm,cribed 
in paragraph (c)(4) of this section. 

(B) Savings under an alternative cost 
containment system. The State agency 
must project food cost savings under 
alternative cost containment; systems 
based on the lowest monthly net cosL 
or highest monthly rebate, as described 
in paragrnph (c)(4) of this section. Food 
cost savings must be based on the 
standardized amount of infant formula 
expected to be issued as calculated for 
a single-supplier competitive system. 
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prorated by the percentage of antici­
pated total infant formula purchases 
attributable to each manufacturer. The 
Stale agency must use the aggregate 
market share of the manufacturer& 
~ubmlttlng bids in calculating it,s cost 
savings estimate. 

(C) General. In establishing the poten­
tial food cost savings under each sys­
tem, the State agency musL Lake into 
consideration in its estimate of savings 
any inflation factors which would af­
fect the amount of savings over the life 
of the contract. Further, the State 
agency must not subtract any loss of 
payments which would occur under the 
terms of a current contract as a re~ult 
of any State agency action to be effec­
tive after expiration of the contract. 

(ii) Nutrition services ar,.d administra­
tion cost adjustment. The State agency 
must deduct from the food e;ost savings 
projected for each system under this 
paragrapl1 (d) the nutrition services 
and administn,tion coses associated 
with developing and implementing­
but not operating-each cost contain•· 
ment system. This includes any antici­
pated costs for modifying its auto­
mated data. processing system or com­
ponents of its food delivery syst,em(sJ, 
and of training plwticipants, loca.1 
agencies, vendors, and licensed health 
ca.re professionals on the purpose and 
procedures of the new system. For con­
tracts of two years or less, such costs 
must be proportionately distribuLcd 
over at least a two year period. The 
State agency must not deduct any 
costs associated with procurement. The 
State agency must it,emlze and justify 
all nutrition services and administra­
tion cost adjustments as necessa.ry and 
reasonable for the development and im­
plementation of each system. 

(iii) Final cost comparison. The State 
agency must. oalcula.te the food costs 
savings and deduct the appropriate nu­
trition services and administration 
costs for each syBtem for which bids 
were received. 'I'he State a.gency must 
implement the single-supplier cornpet,i­
tive system. unless its comparative 
cost analysis shows that. over the 
length of the contract stipulated in the 
bid solicitat.ion. an alternative cost 
containment system ofiers savings at 
least equal to, or greater tlrn.n, those 
under the competitive sin[fle-supplier 
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system. lf the comparative cost anal­
ysis permits selecLion of Lhe a.lter­
native cost containment system and 
the Stltte agency wishes Lo implement 
LhaL system, it must, first suhmit a 
State Plan amendment with the cal­
culations and supporting documenta­
tion for this cost analysis to FNS for 
approval. Only after the calculations 
are tipproved by FNS may the State 
agency award the contract, or contracts 
under the a.lterna~ive cost containment 
system. 

(e) How docs a Stale agency n-quest a. 
waiver of the requirement for a single­
supplier competitive system? A State 
agency which, after compleLing the 
cost comparison in pa.ragraphs (d)(2)(i) 
through (c1)(2)(iii) of this sPction, is re­
quired to implAment the single-sup-• 
plier competitive cost containment 
system for infanL formula procure­
ment, may request a waiver from FNS 
to permit it to implement an alter­
native system. State ag·encies must 
support all waiver requests with docu­
mentation in the form of a Sta.te Plan 
amendment as required under 
§246.4fa.)(14)(x) and may submit such re­
quests only In either or the following 
circumsta.nces: 

(1) Tl,e difference between the single­
supplier competiLive system and the 
alternalive cost co::1tainment, ,;ystem is 
less than 3 percent of the sEwings an­
ticipated under the laLter system and 
not more tha.n $100,000 per annum. 

(21 The single-supplier competitive 
sy,;tern would be inconsistent with the 
efficient or effective operation of the 
program. Examples of justifications 
FNS will not accept for a waiver, in­
clude, but are not limited to: preserva­
tion of participant preference for otl:­
erwise nutrition,illy equivalent infant 
formulas; maintenance of health care 
professionals' prerogatives to prescribe 
otherwise nutritionally equivalent in­
fant formulas for non-medical reasons; 
potential loss; of free or otherwise dis­
countecl materials to \VIC clinics and 
other health ca.re ;aciiities; potential 
inability of a manufacturer selected in 
accordance with applica.ble State pro­
curement. procedures to supply con­
tractually-specified amounts of infant 
formula; and the possibility of inter­
rupted infant formula supplies to retail 
outlets as a consequence of entering-
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into a contract with a single manufac­
turer. 

(f) How docs a State agency request a 
postponement of the requirement for a 
continuously operated cost containment 
system for infant formula? A State agen­
cy may request a postponement of the 
requirement to continuously operate a 
cost containment system for infant for­
mula that has been implemented in ac­
cordance with this section. However, a 
State agency may only request a post­
ponement when it. has taken Limely 
and responsible £Lction to implement a 
cost containment system before its 
current system expires but has been 
unable t,o do so due to procurement, 
dela.ys, disputes with ~'KS concerning 
cost cont£Linment issues during the 
State Plan approval process or other 
circumstances beyond its control. The 
written postponomenl, request must be 
submitted Lo FKS bP.fore the expiration 
of the current system. The postpone­
ment; period may be no locigcr than 120 
days. If a postponement is granted, the 
Sta.te agency may extend, renew or 
otherwise continue an existing sy$Lem 
during the period of the _postponement. 

(g) May a Stale agency implement CQSt 

containment systems for other supple-­
mental foods? Yes, when a S~ate agency 
finds that it is practicable and feasible 
to implement a cost containment. sys­
tem for any \VIC food other than infant, 
formula, The State ag·ency must: 

(lJ Provide notificat.ion to FNS by 
means of the St.ate agency's Sta.te 
Plan. 

(2) Comply with paragmphs (c)(2) and 
/k) of this section. 

(3) Provide a minimum of 30 days be­
tween the publication of the solicita­
tion and Lhe date on which the bids are 
due, unless exempted by the Secret,ary. 
The State must publicly open and read 
all bids aloud on the day the bidci are 
due. 

(4> Issue separaLe solici,,a.tions for au­
thorized foods if any alliance served a 
monthly average of more than 100,000 
infants during the preceding 12-month 
period. 

(h) What are the implementation time 
frames for Indian State agencies that lose 
their exemption from the infant formula 
cost containment requirement? If an In­
dian State a.g·enoy operating a retail 
food delivery system expands its pro-

7 CFR Ch. II (1-1-20 Edition) 

gram participation a.hove 1000 and 
thereby loses its exemption from the 
requirements of p2.ragra,ph (a) of this 
section regm·ding the method of cost 
containment for infant formula. then 
the Indian State agency must begin 
compliance with pa.ragrn,ph (a) of this 
section in accordance wit,h time frames 
established by FNS. 

(i) What are the penalties for failure to 
comply with lhc cost containment require­
ments? Any State agency that FNS de­
termines to be out of compliance with 
the cost, containment requirements of 
this part must no: draw down on or ob­
ligate r-.ny Program grant funds, nor 
will FNS make a,ny further Program 
funds availr;,b!P to such SLr,te agency. 
until it, is in compliance wit;h these re-­
quirernenl;s. 

(j) What provisfons are prohibited to be 
includ~cl in cost containment contracts? A 
State agency may not. issue bid solid­
tat-ions or enter into contracts which: 

(1) Prescribe conditions Uu,t would 
voict, reduce the savings under or oth-: 
erwise limit the orig·inal contra.ct if 
the St.ate agency solicited or secured 
bids for, or entered into, a ;;ubsequent 
cost containment contract to take ef 
feet after the expiration of the original 
contJra.ct; 

(2) Does not include tho reg·istra.tion 
and certification requirements in 
§246.10/g); 

(3) Require infant formula manufac­
turers to submit bid$ on more than one 
of tlrn systems specified in the invita­
tion for bids; or 

(4) Rec1uire infant formula manufac­
turers to provide gratis infant, formula 
or other items. 

(k) What are the requirements for in­
fant formula amt authoriz<'d foocl rebate 
invoices? A State agency must have a 
,;y,;tem in phice thaL ensures infant for­
mula and authorized food rebate in­
voices, under competitive bidding·, pro­
vide a reasonable estimate or an actual 
count of tho number of units purchased 
by pltrticipants in the program. 

(1) Whal. are the requirements for the 
national cost containment bid solicitation 
and selection for infant formula? FNS 
will solicit and select bldg for infant 
formula rebates on behalf of State 
agencies with retail food delivery sys 
terns hased on the following guidelines: 
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(1) FNS will solicit bids and select 
the winning bidder(s) for infant for­
mula cost containment contracts; only 
if two or more State agencies with re­
tail food delivery systems request FNS 
to conduct bid solicitation and selec­
tion on their behalf. FNS will conduct 
the bid solicitation and selection oroc­
ess only and will not. award or enter 
into any infant formula cost, contain­
ment contract on behalf of the incli-­
vidual State agencies. Each St.at.e 
ag·ency will individually award and 
enter Into infant formula cost contain­
ment contract(s) with the winning bid­
der(s). State agencies must obtain tho 
rebates directly from the infant for­
mula manufacturer(s). FNS will con­
duct the bid solicitation in accord<tnce 
with this p<tragraph (1) and the com­
peLitive bidding procurenrnnt proce-­
dures of the State agency with the 
highest infa!l'o parLicipation in the bid 
group on whose behalf bids are being 
solicited. Any bid protests and contrae­
tur,l disputes are the responsll,illty of 
the individual State agencies to re­
solve. 

(2) Ii'NS will make a wri~ten offer to 
all State agencies to conduct bid solici­
tation and selection on their behalf ?,t 
least once every 12 months. FNS will 
send State agencies a copy of the draft 
Request for Rebates whe:i. making the 
offer to Stat,e agencies. Only St<tte 
agencies that provide the information 
required IJy this paragraph (1)(2) in 
writing, signed by a responsible State 
agency official, by certi:ied mail, re­
turn receipt requested or by hand de­
livery with evidence of receipt within 
15 days of receipt of the offer will be in­
cluded in the national bid solicitaUon 
and select,ion process. Each interested 
State agency must provide: 

(i) A statement that the State agen­
cy requests FNS to conduct bid solici­
tation and selection on it.s behalf; 

(ii) A statement of the State agency'g 
minimum procurement procedures ap­
plicable Lo competitive bidding (as de­
fined in §246.2) for infant formula cost 
containment; contracts and supporting 
documentation: 

(iii) A statement of any limitation on 
the duration of infant formula cos~ 
cont[l,inment, contracts and supporting 
documentation; 
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(iv) A statement of any conLractu2J 
provisions required to be included in 
infant formula cost containment con-­
tracts by Lhe State agency; 

(v) The most recent available average 
monthly number of infant participants 
less those infant participants who are 
exclusively breastfed and t,hose who are 
issued exempt bfant. formula. The av­
erage monthly participation level must 
be based on at least 6 months of par­
ticipation data. 

(vi) Infant formula usage rates by 
type !e.g., milk-based or soy-based), 
form (e.g., concentrated, powdered, 
ready-to-feed), container size, and sup­
porting documentation; 

(vii) A statement of the termination 
date of the St;ate agency's current in­
fant formula cost, containment con­
tract; and 

(viii) Any other related information 
that FNS may request. 

(3) If FNS determines tha.t the num­
ber of State agencies making the re-­
quest provided for in paragraph (IJ(2) of 
this section does not comply with the 
requiremenl,s of paragraph /c)(2) of this 
section, FNS shall, in consultation 
with such SLate agencies, divide such 
State agencies into more than one 
group and solicit bids for each group. 
These groups of Stat,e agencies are re­
ferred t-o as "hid groups." In deter­
mining the size and composition of the 
bid groups, li'NS will, to thA extent 
practicable, take into account the need 
to maximb1e the number of potential 
bidders so as to increase competition 
among infant formula manufacturers 
and tlie similarities in the State ag·en­
cies' procurement and conlr<tct re­
quirements (as provided by thA State 
agencies in accordance with paragraphs 
(1)(2)(!!), (1)(2)(iii), and (1)(2)(iv) of this 
section). FKS reserves the right to ex­
clude a State agency from the national 
bid solicitation and selection process if 
FKS determines that the State agen­
cy's procurement requirements or con­
tractual requirements are so dissimilar 
from those of t,he other State agencies 
in any bid group that the State agen­
cy's inclusion in the bid group could 
adversely affect the bids. 

(4) For each bid group formed pursu­
ant to paragraphs (1)(2) and (1J(3) of this 
section, FNS will use for soliciting bids 
the competitive bidding procurement, 
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procedures of the State agency in t:r.e 
group with the hig·hest infant partici­
pacion. To the extent, not inconsistent 
with the requirements of this para­
graph (1), FNS will use that set of pro­
cedures in soliciting the bids for that 
bid group of State agencies. FNS will 
notify each State agency in the bid 
group of the choice and provide them 
each a copy of the procurement proce­
dures of the chosen State agency. Each 
State agency must provide FNS a writ­
ten statement, signed by a responsible 
State ag·ency official, by certified mail, 
return receipt requested or by hand de-­
livery with evidence of receipt stating 
whether that State agency is legally 
autr.orizcd to award an infant formula 
cost containment contract pursua.nt to 
that set, of procedures within 10 days of 
the receipt of the noLificat,ion. lf t:r.e 
Stat,e agency determines it is not, le­
gally authorized to a.ward an infant 
formula cost containment conLracL 
pursuant to those procedures, that 
State agency may not continue in that 
round of the national bid solicitation 
and select.ion. 

(5) At a minimum, in soliciting bids 
F'KS will address the following: 

(i) Unless FKS determines that doing· 
so would not be in the best interest of 
the Program, bids will be solicited for 
either: 

(A) A single contract for each State 
a.gency under which the winning bidder 
will be required to supply and provide 
rebates on all infant formulas produced 
by that manufacturer (except exempt 
infant formulas) that are issued by the 
State agency. If that manufacturer 
does not produce a soy-based infant 
formula, the winning bidder will be re­
quired to subcontract with another 
manufacturer for a soy-based infant 
formula and the winning bidder will be 
required to pay a rebate on the soy­
based infant formula; or 

(BJ 'l'wo separate contra.cts for each 
State agency. Under the first contract, 
the winning bidder will supply and pro­
vide a rebate on all t,Jrn milk-baged in­
fant formulas the winning bidder pro­
duces (except exempt infant formulas) 
that are issued by Lhe State agency 
and under the second contract t;he win­
ning bidder will supply and provide a 
rebate on all the soy-based infanL for­
mulas the winning bidder produces (ex-
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cept exempt infant formulas) that are 
issued by the State agency. 

(ii) The infant formula cost contain­
menL contract(s) Lo be entered into by 
the State ag·encies and infant formula 
manufacturers must provide for a con­
stant net price for infant formula for 
the full term of the infant. formula cost 
conta,inment contract(s). 

(iii) 'f'he dunition of the infant for­
mula cost containment contracLs for 
each bid group will be determined by 
FNS in consultation with the State 
agencies. 'I'he term will be for a period 
of not less than 2 years, unless the law 
applicable to a State agency regarding 
the duration of infant formula cost 
containment contracts is more restric­
tive than this paragraph (1)(5)(iii). In 
such cases, the term of the contract for 
only that State e-gency will be for one 
year, with the option provided to the 
State agency to extend the contract for 
a spec;ified number of a!lditional year.s 
(to be determined by FNS in consulta­
tion with the State agency). The date 
on which the individual State agencies' 
current infant formula cost contain­
ment contracts terminate may vary, so 
the infant. formula cost containment 
contracts rcwarded by the State agen­
cies within a bid group may begin on 
different dates. 

(iv) FNS will noL prescribe condit,ions 
that are prohibited under para6rraph (j) 
of this section. 

(v) FNS will solicit bids for rebates 
only from infant formula manufactur­
ers. FNS may limit advertising to con­
tacting In writing· each infant formula 
ma.nufacturer which has registered 
with the Secretary of Health and 
IIum2,n Services unrler the Federal 
Food, Drug, and Cosmetic Act (21 
U.S.C. 321 el seq.), 

(6J l<'NS will select the winning bld­
der(s). The win:1ing biddflr(s) will be 
the responsive and responsible bid­
der(s) meeting the specifications and 
all bid terms and conditions which of­
fers the lowest net price weighted to 
take into account infant formula usage 
rates Rnd infant participaUon. In all 
instances the winning bldder(s) will be 
those which singly or in combination 
yield the gren-test aggregate savings 
based on the net price weighl,ed to take 
into account the infant formula usage 
nites. 'I'o break a tie between 2 equally 
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low bids, FNS will select the bidder to 
be awarded the Infant; formula cosL 
containment contract by a drawing by 
lot limiLed to Lhe bidder'3 which sub­
mitted those bids. 

(7) Once FNS has conducted bid selec­
tion, a State agency may decline to 
award the infant formula cost contain­
ment contract(s) only if the State 
agency determines that awarding the 
contract(s) would not be in the best in­
Lcrests of its Program, taking Into ae­
count whether the national bid solici­
tation and selection would achieve a 
lower aggregate savings. 

(SJ As soon as practicable after se­
lecting t,he winning bid(s), FNS will no-­
tify the affected State agencies in wriL­
ing of the bid results, including· the 
name(s) of thP. winning bidder(s). If a 
State agency chooses to request ap­
prova.l to decline Lo award the infant, 
formul>1 cost containment conLract(s) 
in accordance with paragraph 0)(7) of 
this section, iL must notify FNS in 
writing, signed by a responsible State 
agency official, together with sup­
porting documentation, by certified 
mail, return receipt requested or by 
hand delivery with evidence of receipt 
within 10 days of the State agency'$ re­
ceipt of this notification of bid results. 

(9) If F'NS approves any State agen­
cy's request to decline to award the in­
fant formula cost conta.inment con­
tract(s) in accordance with paragraphs 
(IJ(7) and (1)(8) of this section, l•'NS will 
notify the bidders of the decision. If 
two or more State agencies remain in 
the group, F'NS will require the bidders 
to indicate in writing whether they 
wish to withdraw or modify their bids 
within 5 days of receipt of this notifica­
tion. FNS will agt~in permit State 
agencies to decline to award the infant 
formula cost containment contract(s) 
in accordance with paragraphs (1J(7) 
and (1)(8) of this secUon. If FNS ap­
proves these additional State agency 
requests to decline contract awards, 
FNS may conduct a resolicitation of 
bids in accorda.nce with this paragraph 
(1). 

(m) What are the penalties for cli.~­
closing the amount of the bid or discount 
practices prior to the time bids are 
opened? Any person, comp2.ny, corpora­
tion, or other leg·al entity that submits 
a bid in response to a bid solicitation 
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and discloses Lhe amount of the bid, or 
the rebate or discount, practices of such 
enlit,ies, in advance of the time t,he 
bids are opened by the Secretary or the 
State agency, shall be ineligitJle to sub­
mit bids to supply infant formula to 
the program for the bidding in progress 
for up to 2 years from the date the bids 
are opened. In addition, any person, 
company, corporation. or other legal 
entity shall be subject to a civil money 
penalty as specified in §3.91(b)(3)(iv) of 
this t,iLJe, as determined by the Sec­
retary to provide restitution to the 
program for ha.rm done to the program. 

[6S FR 51224, Aug-. 23, 2000, as arnend0rl at 73 
FR 11313, Mar. 3. 2008; 73 FR 21811, Apr. 23, 
2008; 76 FR 59889, Sept. 28, 2011] 

§ 246, l 7 Closeout procedures, 

(a) General. SLate agencies shall sub .. 
mil preliminary and fina.l closeout re .. 
ports for each fiscal year. All obliga­
tions shall be liC[uidaled before closure 
of a fiscal year grant. Obligations shall 
be reported for the fiscal year in which 
they occur. 

(b) Fiscal year doseou.t reports. Stat.e 
agencies-·-·· 

(1) Shall suhmit to FN"S, within 30 
days ,.ft,er the encl of the fiscal year, 
preliminary financial reports which 
show cumulative actual expenditures 
and obligations for the fiscal year, or 
part thereof, for which Program funds 
were made available; 

(2) Shall submit to FKS, wiLhin 120 
days after the end of the fiscal ye3.r, 
final fiscal year closeout reports; 

(3) May submit revised closeout re­
ports. FNS will reimburse State agen­
cies for aclditfonal costs chimed in a 
revised closeout report up to the 
State's original grant level, If costs are 
properly justified and if funds are 
available for the fisca,! year 1ierLaining 
to the request. FKS will not be respon­
sil.Jle for reimbursing State agencies for 
unreported expenditures later than one 
year after the end of the fiscal year in 
which they were i11curred. 

(c) Gran/. closeout procedures. When 
grants to State agencies are termi­
naLed, the following procedures shall 
be performed in accordance with 2 CFH. 
part 200. subpart D and USDA imple­
menting regulations 2 CFR prart 400 and 
parL 415. 
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(1) FNS may disqualify a State agen­
cy's participation under the Program, 
in whole or in part;, or take such rem­
erlies as may be leg-al and appropriate. 
whenever FKS determines that, the 
State agency failed to comply with the 
conditions prescribed in this part, in 
Its Federal-State Ag-reement, or in 
FNS guidelines and instructions. FNS 
will promptly notify the St,at,e agency 
in writing of the disqualification to 
gether with the effective date. A Stat,e 
agency shall disqualify a local agency 
by written notice whenever it is deter­
mined by FNS or the State agency \,hat 
the local agency has failed to comply 
with the requirements of Lhe Program. 

(2) FNS or the State ag-ency may dis­
qua.llfy t,he State agency or restrict its 
par;;icipation in the Program when 
bo\,h parties agree that continuation 
1mder the Program would not produce 
beneficial results commcnsurat,e with 
the further expenditure o'.' fund:;. 'l'he 
SLate agency or the local agency ma.y 
disqualify the local agency or restrict 
its participation in the Program under 
the same conditions. 'rhe two parties 
slrn,11 agree upon the conditions of dis­
qualification, including the effective 
date Lhereof, and, in the cttse of partia.1 
disqualific,ition, the portion to be dis­
qualified. 

(3) Upon termination of a grant, the 
affected agency shall not incur new ob­
ligaLions for the disqualified portion 
after the effective date. and shall can­
cel as many outstanding obligations aH 
possible. FNS will allow full credit to 
the State agency for the Federal share 
of the noncancellable obligations prop­
erly incurred by the State agency prior 
Lo disqualification, and the State agen­
cy shall do the same for the local agen­
cy. 

(4) A gTant closeout shall not affecL 
the retention period for, or I<'ederal 
rights of access to, grant records as 
specified in § 246.25. The closeout of a 
grant does not a.ffect the St.ate or local 
agency's responsibilities regarding 
property or with respect to any Pro­
gTam income for which the State or 
local agency is still accountable. 

(5) A final audit is not a required part 
of the grant closeout and should not be 
needed unless lhere are problems with 
the grnnt that require attention. If 
FNS considers a final audit to be nee-
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essary, it shall so inform OTG. OIG will 
be responr:ihle for ensuring t,hat nec­
essary final audits are performed and 
for any necess2,ry coordination with 
other Federal cognizant audit agencies 
or the State or loce-1 auditors. Audits 
performed in accordance with §246.20 
may serve as final audits providing 
such audits meet the needs of request­
ing agencies. If the grant is closed out 
without the audit,, FNS reserves the 
right to disallow A,nd recover an appro­
priate amount after fully considering 
any recommended dis:illowances re­
sulting from an audit which may be 
conducted later. 

[50 FR 6121, Feb. 13 .. 1985, as amended at 'II 
FR 56731, Sept,. 27, 2006; 81 FR 66191, Sept. 28, 
2016; 63 FR 14173, Apr. 3, 2018] 

§ 246.18 Administrative review of State 
agency actions. 

(a) Adverse actions su.bject to adminis­
tralive reviews-(1) Vendor appeals-(i) 
Adverse actions w bject to fu.ll administra·· 
live reviews. l:Jxcept as provided else­
where in paragraph (a)(l) of this sec­
tion, the State agency must provide 
full administ,rative reviews to vendors 
that appeal the following adverse ac­
tions: 

(A) Denial of authorization based on 
the application of the vendor selection 
criteria for m1111mum variety and 
quantity of aut,horlzed supplemental 
foods (§ 246.12(g)!3)(i)), or on a deter­
mination t.hat the vendor is attempting 
to circumvent, a sanction (§246.12(g)(6)); 

(B) Termination of an ~"greement for 
cause: 

(CJ Disqualification; and 
(D) Imposition of a fine or a civil 

money penalty in lieu of disqualifica­
tion. 

(ii) Adverse Cl{]/ions subject lo abbre­
viated administrative reviews. 'file State 
agency must provide abbreviated ad­
ministrative reviews to vendors that 
appeal the following adverse actions, 
unless lhe State agency decides to pro­
vide full administrative reviews for 
any of these types of adverse actions: 

(A) Denial of authorization based on 
the vendor selection criteria for busi­
ness integrity or for a current SNAP 
disqualifieation or civil money penalty 
for hardship (§ 246.12(g)(3)(ii) and 
(g)(3J(iii)); 
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(B) Denial of authorization based on 
the application of Lhe vendor selection 
criteria for competiLive price 
(§ 2,rn.12(gl(4J); 

(C) The application of the StaLe 
agency's vendor peer group criteria and 
the criteria used to identify vendors 
that are above--50-percent vendors or 
comparable to above-50-percent ven­
dors; 

(D) Denial of aut-,horlzatlon based on 
a SLate agency-established vendor se -
lection criterion if Lhc basis of Lhe de­
nial is a \VIC vendor sanction or a 
SNAP withdrawal of authorization or 
disqualificr,tion; 

(E;) Denial of auLhori~at,ion based on 
Lhe State agency's vendor limiting cri­
teria(§ 216.12(g)(2)); 

(F) Denial of aut,hori;mlion because a 
vendor submitted its t1,pplication out­
side the timeframes during which ap­
plications are being accepted and proc­
essed as established by the State agc,1-
cy under §2%.12(g)(8); 

(G) Termination of an agreement be­
cause of a cha.nge in ownership or Ioca­
Lion or cessaLion of oper<1tions 
<.§ 246.12(h)(3)(xvii) ); 

CH) Disqualification based on a tmf­
ficking convic~ion (§246.12O)<.l)(i)); 

(I) Disqualification based on Lhc im­
position ofa SNAP civil money penalty 
for ha.rdship (§246.12(1)(2)(iiJ): and 

(J) Disqualification or a civil money 
penalty imposed in lieu of disqualifica­
tion based on a mandatory sanction 
imposed by another WIG Stal,e agency 
(§ 246.12(1)(2)( iii l ). 

(K) A civil money penalty imposed in 
lieu of disqualification based on a 
SNAP disqualifictition under 
§ 246.12(1)(1)( vii) and, 

<.L) Denial of an applic2,tion basml on 
a determinacion of whether an appli­
cant vendor is currently authorized by 
S.NAP. 

<_iii) Actions not su.bject to administra­
tive reviews. The State agency may not 
provide administrative reviews pursu­
ant to this section to vendors th2.t ap­
peal the following actions: 

(A) 'l'he validity or appropriateness of 
the State agency's vendor limiting cri­
teria (§246.12(g)(2)) or vendor selection 
criteria for minimum va.riety and 
qua.ntity of supplemental foods, bu8i­
ness integrity, a,nd current Sup1ile­
menta,l Nutrition Assist2,nce Progncm 
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disqualification or civil money penalty 
for hardship (§246.12(g)(3)); 

(B) The validity or appropriateness of 
the St.ate agency's selection criteria 
for cornpetiLivc price (§2,16.12(g)(4)), in­
cluding, but not limited to, vendor peer 
group criteria and the criteria used to 
identify vendors that are above-50-per­
cent vendon; or comparable Lo above-
50-percent vendors; 

(C) The validity or appropriateness of 
the State agency's pa.rticipant access 
criteria and the State agency's partici­
pant access determinations; 

(D) The State agency's determination 
to include or exclude an infant formula 
manufacLurer, wholesaler, distributor, 
or retailer from the list required pursu­
"'nt to § 246.12(g')(ll); 

(EJ Tlle validity or appro1iriateness of 
the State agency's prohibition of in­
centive items and the State agency's 
deni8,l of an a.bove-50-percent vendor's 
request to provide an incentive item to 
customers pursuant to §246.12(h)(8); 

(Fl Tho St,at,e agEmcy's determination 
whether to notify a vendor in writing 
when an invesUgation reveals an ini­
tial violation for which a pattern of 
violations must be esl,ablished in order 
to impose a sanction, pursuant to 
§ 246.12(1)(3); 

(G) The State agency's determination 
whe;;her a vendor h8'd an effective pol­
icy and program in effect, to prevent, 
trafficking ancl that the ownership of 
the vendor W'1.S not aware of, did not 
approve of. and was not involved in the 
conduct, of the violation 
(§ 246.12(l)(l)(i)(B)); 

(H) Denial of authorization if the 
State agency's vendor authorization is 
subject Lo the procurement procedures 
applicable t,o the State agency; 

(1) 'I'he expiration of a vendor's agree­
ment; 

(J) Disputes regarding food instru­
ment or cash-value voucher payments 
and vendor claims (other than the op­
portunity to justify or correct a vendor 
overch?.rge or other error, as permitted 
by § 246.12(k)(3); 2.nd 

(K) Disqualification of a vendor as a 
result of disqualification from SNAP 
(§ 246.12<.l)(lJ(vii)). 

(2) Effective dale of adverse actions 
against 1.1endors. The State agency must 
make denials of authorization and dis­
qualifi('.ations imposed under 
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§246.12(1)(1J(i) effective 0:1 t.he date of 
receipt of the notice of adverse action. 
The State agency must make all other 
adverse actions effective no earlier 
than 15 days after tlie d,1.tc of the no­
tice of the adverse acl,ion and no later 
than 90 days after thi, date of the no­
tice of adverse action or, in the case of 
an adverse action that is subject, Lo ul­
ministrative review, no later than the 
date the vendor receives the review de•­
clslon. 

(3) Local agency appeals-(i) Adverse 
actions subject to full administrative re­
views. Except as provided in paragraph 
(a)(3J(ii) of this section, the State agen­
cy must provide full administrative re­
views to local agencies that appeal the 
following adverse actions: 

(A) Denial of a local agency's appJl .. 
cation; 

(13) Disqualification of a local ar,en­
cy; and 

(C) Any other adverse act.ion that af­
fects a local agency's part.lclpation. 

(ii) Actions not su/Jjecl to administra­
tive reviews. The State age,wy may noL 
provide adminisLrative reviews pursu­
ant Lo this section to local agencies 
Lhat appeal the following actions: 

(A) Expiration of the local agency's 
agreement; and 

(B) Denial of a local agency's applica­
t.ion if the St.ate ag·ency's local agency 
selection is subject, to the procurement; 
procedures applicable to the State 
agency; 

(iii) Effective dale of adverse actions 
against local agencies. The State agency 
must make denials of local agency ap­
plications effective immediately. Thn 
State agency must make all other ad­
verse actions effective no earlier than 
60 days afLer the date of the notice of 
the adverse action and no later Llrnn 90 
days after the date of the notice of ad­
verse action or, in the case of an ad­
verse action that is subject to adminis­
trative review, no later than Lhe date 
the local agency receives the review 
decision. 

(4) Farmer or farmer.,' market appea/.1 .... 
(i) Adverse actions. The State agency 
shall provide a hearing procedure 
whereby farmers or farmers' markets 
adversely affected by certain actions of 
the State agency may appeal those ac­
tions. A farmer or farmers' market 
may appeal an act.ion of the State 
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agency denying its application to par­
tieipate, imposing· a sanction, or di;;­
qualifying· it from participation in the 
program. Expiration of an agreement is 
not subject to appeal. 

(ii) Hffective date of adverse actions 
against farmers or farmers' markets. The 
State agency must, ma,ke denials of au­
thoriwtion and disqualifications effec­
tive on the date of receipt of Ute notice 
of adverse action. The State agency 
must make all other adverse actions ef­
fective no earlier than 15 days after the 
date of the noLice of the adverse action 
and no later than 90 days after the date 
of the notice of adverse action or, in 
the case of an adverse action that is 
subject Lo administrative review, no 
later than the date the farmer receives 
the review decision. 'l'lle ScaLc agency 
must make all other adverse actions ef­
fective no earlier than 15 days after the 
dcite of r,hP. notice of adverse action and 
no 12,ter than 90 days aner Lhe date of 
the notice of adverse act.ion or, in the 
case of an adverse action th,~t is sub­
ject to an administrative review, no 
later than the date the farmer or farm­
ers' market receives the review deci­
sion. 

(b) Full aclmlnislrative review proce 
d1ires. The State agency must develop 
procedures for a full acL"llinlstratlve re­
view of the adverse actions listed in 
paragraphs (a)il)(i). (a.J(3J and (a)(4) of 
this section. At a minimum, t,hese pro­
cedures musL provide the vendor, farm­
er or farmers' marh:et or local agency 
with the following: 

(1) Written notification of the ad­
verse action, tlle procedures to follow 
to obtain a full administrative review 
and the causc(sJ for and the effective 
date of the action. When a vendor Is 
disqualified due in whole or in pan to 
violations in §2·16.12(1)(1), such notifica· 
tion must include the following state­
ment: "'I'his disqualification from WIC 
may result in disqualification as a re­
taller In SNAP. Such disqualificaLion 
is not subject to administrative or ju­
dicial review under SKAP." 

(2) The opportunity to appeal tlrn ad­
verse act.ion within a time period speci­
fied by the State agency in its notifica­
tion of a.dverse action. 

(3) Adequate advance notice of the 
time and place of the administrative 
review to provide all parties involved 
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sufficient time to prepare for the re­
view. 

(4) 'I'he opportunity to present ils 
case and at least one opporlunity to re­
schedule the administrative review 
date upon specific request. The State 
agency may set str.ndards on how many 
review dates can be scheduled, provided 
that a minimum of two review dates is 
allowed. 

(5) The opportunity to cross-examine 
adverse witnesses. When necessary to 
protect, the identity of \VIC Progmm 
Investigators, such examination may 
be conducted behind e. protecLive 
screen or other device (also referred to 
as an ('in camera" exan1in2 ... tion). 

(6) The opportunity to be represenled 
by counsel. 

(7) 'l'he opportunity Lo examine prior 
to t;he review the evidence upon which 
tte State agency's act.ion is based. 

(8) An impartial decision-mr.ker, 
whoso determination is based solely on 
whether the SLate agency has correctly 
applied B'ederal and State statutes, 
regulations, policies, and procedures 
governing the Pro,rram, according to 
the evidence presented at the review. 
The State agency may appoint a r·e­
viewing official, such as a chief hearing· 
officer or judicial officer, to review ap­
peal decisions to ensure that they con­
form to approved policies and proce­
dures. 

(9) Written notification of the review 
decision. includinc, Lhe basis for the de­
cision, within 90 days from the date of 
receipt of the request for an adminis­
trative review from a vendor, farmer, 
or farmer's market, and within 60 days 
from the date of receipt of a local agen­
cy's request for an administrative re­
view. These timeframes are only ad•· 
ministra.tive requirements for the 
State agency and do not provide a basis 
for overturning the State agency's ad• 
verse action if a decision is not made 
within the specified Umeframe. 

(c) Abbreviated administrative review 
procedures. Except, when the State 
agency dRcides to provide full admlnib­
trative reviews for the adverse actions 
listed in paragraph (a)(l)(li) of this sec­
tion, the State agency must develop 
procedures for an abbreviated adminis­
trative review of Lhe adverse acti.ons 
listed in paragraph (a)(l)(iiJ of this sec­
tion. At a minimum, these procedures 
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must provide tr.e vendor. farmer, or 
farmers' market with the following: 

(1) Written notification of Lhe ad• 
verse action, the procedures to follow 
t,o obtain an abbreviated administra­
tive review, the cause(s) for and the ef­
fective date of the action, and an op­
portunity t,o provide a written re­
sponse; and 

(2) A decision .. rnaker who is someone 
other than the person who rendered the 
initial decision on the action and 
whose determination is based solely on 
whether the State agency has correctly 
applied B'ederal and State statutes, 
regulations, policies, and procedures 
governing the Program, a,ccording to 
the informal.ion provided to the ven­
dor, farmer, or farmers' ma.rket con­
cerning the cause(s) for the adverse ac­
tion and the respo:1se from the vendor, 
farmer, or farmers' market .. 

(:l) \Vritten notification of the review 
,tccision, including the basis for the de­
cision, within 90 days of the date of re­
ceipt of the request for an adrninlgtra­
tive review. This timeframe is only an 
admbisLrn.tive requiremenL for the 
State agency and does not provide a 
basis for overturning the St,ate agen­
cy's aclver~e action if a decision is not 
made within the specified timeframe. 

(d) Continuing responsibilities. Appeal­
ing an action does not. relieve a. local 
agency, farmer or farmers' 1narket or 
vendor that is permitted to continue 
program operations while its appeal is 
in process from the responsibility of 
continued compliance with Lhe terms 
of any wr•itten agreement with the 
State agency. 

(e) Finality and effective dale of deci­
sions. 'l'he State agency procedures 
must provide that review decisions ren­
dered under both the full and abbre­
viated review procedures are Lhe final 
State ageney action. If the adverse ac­
tion under review has not already 
taken effect, the State agency must 
m:i.ke the acLion effective on the date 
of receipt, of the review decision by the 
vendor, farmer or farmers' market or 
local agency. 

(f) Judicial review. If the review deci­
sion upholds the adverse action against 
the vendor, farmer or farmers' market 
or local agency, the State agency must 
Inform t,he vendor, farmer or farmers' 
market or local r.gency that it may be 
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ablo to pursue judicial review of the de· 
cision. 

[65 FR 83266, Dec. 29, 2000, as amended at '10 
FR 71721, l\'ov. 29, 2005; '13 FR 68998, Dec. 6, 
2007; 73 FH 21811, Apr. 2:l, 2008; 74 FR ,,57, Jan. 
6, 2009; 71 FR 51759, Ocl. 8, 2009; 79 FR 12300, 
Mar. 1, 2011] 

Subpart F-Monitoring and Review 

§246.19 Management evaluation and 
monitoring reviHws. 

(a) Management evaliwtions and re­
views. (1) FKS and each State agency 
shall establish a management evalua­
Lion system in order to assess Lhe ac­
complishment of Prof,ram objecLives as 
provided under Lhis part, l<'NS guide 
lines, instruc~ions, anrl t;he Federal­
Str,te agreement with l,he Department. 
FKS will provide assistance to 8 tr.tes 
in discharging thiR responsibility, es­
tablish standa.rds and procedures Lo de­
termine how well Lhe objectives of this 
part are being· accomplished, and Im .. 
plement sanction procedures as war­
ranted by State Program perfonnance. 

(2) The State agency must submit a 
corrective action plan, including im­
plementation timeframes, wit,hin GO 
days of receipt of an FKS managemenL 
evaluation report containing a finding 
that the State agency did not comply 
with program requirements. If FNS de· 
termines through a management evaJ .. 
uation or ot.her means that during 2. 

fiscal year Lhe State agency has failed, 
withouL good cause, to demonstrate ef­
ficient and effective administration of 
its program, or has failed to comply 
with its corrective action plan, or any 
other requirements conLained in this 
part or the State Plan, FKS may with­
hold an amount up to 100 percen L of the 
State agency's nut.rltlon services and 
administration funds for tr.at year. 

(3) Sanctions imposed upon a State 
agency by FKS in accordance with t-his 
section (but not claims for repayment 
assessed against a State agency) mn,y 
be appealerl in accordance with the pro­
cedures established in § 246.22. Before 
carrying out any sanction against a 
State ag·ency, the following procedures 
will be followed: 

(i) FNS will noLify \;he Chief State 
Health Officer or equivalent in writing 
of the deficiencies found and of FNS' 
intention to wit.hhold nutrition serv-
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ices and administration funds unless an 
acceptable corrective actlo:1 plan is 
submitted by the SLate agency to FNS 
wit!1in 60 days afLer mailing of notifi­
cation. 

(ii) 'l'he SLtttc agency shall develop a 
corrective actio:1 plan with a schedule 
according to ;vhich the State agency 
shall ,iccomplish various actions to 
correct the deficiencies and prevent 
their future recurrence. 

(iii) If the corrective action plan is 
acceptable, .B'NS will noLify the Chief 
StaLe Health Officer or equivalent in 
writing within 30 clays of receipt of the 
plan. The letter approving the correc­
Live action plan will describe the tech­
nic8.I a,5sistance that is avaih,blc to the 
Sin.Le agency to correct the defi­
ciencies. The let:.er will also advise the 
Chief State Health Officer or equiva­
lent of the rmnctions to be imposed if 
the corrective action plan is not, imple­
mented according- to the schedule sec 
forth i:J the approved plan. 

(iv) Upon notification from the State 
Rgency tluit corrective action as been 
taken, FNS will assess such action, 
and, if necessary, will perform a follow­
up review Lo determine if the noted de­
ficiencies have been 0orrected. FNS 
will then tidvise t.he State agency of 
whetller 'Ghe actions taken are in com­
pliance wit,h the corrective r,ction plan, 
and whether the deficiency iG resolved 
or furt·ter corrective action is needed. 

(v) If ~-n acceptal.Jlc corrective action 
plan is not submitted within 60 days, or 
if corrective action is not completed 
according to the schedule established 
in the correct.ive action plan. FNS may 
withhold nutrition services and admin­
isLrntion funds through a reduction of 
Lhe State agency Letter of Credit or by 
assessing a clai:n against the SLa.te 
,igency, FNS will noLify the Chief State 
Health Officer or equivalent of this ac­
tion. 

(vi) If compliance Is achieved before 
the end of the fiscal year in which the 
nutrition services and administration 
funds are withheld, the fu:1ds withheld 
shall be restored w the State agency's 
Letter of Credit. FNS is not. required to 
restore fundis withheld if compliance is 
not achieved until the subsequent fis­
c;al year. If the 60-day warning period 
endG in the fourth quarter of a fiscal 
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year, !<'NS may elect not to withhold 
funds until the next fiscal year. 

(b) State agency responsibilities. (1) The 
State agency shall establish an on-­
going management evaluation system 
which includes ~.t least the monitoring 
of local agency operations, the review 
of local agency financial and participa­
tion reports, the development of cor­
rective action plans to resolve Program 
deficiencies, the monitoring of the im­
plemfmtation of corrective action 
plans, and on-site visits. The results of 
such actions shall be documented. 

(2) Monitoring of local agencies must 
encompass evaluation of management, 
certification, nutril,ion education, 
breastfeeding promotion and &uppcrt, 
participant, services. civil rights com­
pliance, accountttbility, financial man­
agement; systems, and :ood delivery 
systems. If the State agency delegates 
the signlng of vendor agreements, ven­
dor training. or vendor monitoring to a 
local agency, it must evaluate th<' 
local agency's effectiveness in carrying 
out these responsibilities. 

(3) The State agency shall conduct, 
monitoring reviews of each local agen­
cy at least once every two years. Such 
reviews shall include on-site reviews of 
a minimum of 20 percent of Lhe clinics 
in each local agency or one clinic, 
whichever is greater. 'l'he State agency 
may conduct such additional on-site 
reviews as the Seate agency determines 
Lo be necessary in the interest of the 
efficiency and effectiveness of the pro­
gram. 

(4) The State agency must promptly 
notify a local agency of 2o11Y finding in 
a monitoring review that the local 
agency did not comply with progmm 
requirements. The St.ate agency must 
require the local agency to submit a 
corrective action plan, including im­
plementation timeframes, within 60 
days of receipt of a State agency report 
of a monitoring review containing a 
finding of program noncompliance. 'l'he 
State agency must monitor local agen­
cy implementation of corrective action 
plans. 

(5) As part of the reg·ular monitoring 
reviews, !<'NS may require the State 
agency to conduct, ln,depth reviews o: 
specified areas of local agency oper-­
atlons, to implement a standard form 
or protocol for such reviews, and to re-
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pon ~he results to FNS. No mortJ than 
t,wo such area;; will be stipulat.ed by 
B"NS for any fiscal year and the areas 
will not, be added or changed more 
often than once every two fiscal years. 
These areas will be announced by !<'NS 
at least six months before the begin­
ning· of the fiscal year. 

(6) The State agency shall require 
local a.[;encies to establish manage­
ment evaluation systAms to review 
their operat.lons and those of associ­
ated clinics or contractors. 

[50 FR 6121, Feb. 13, 1985, as amended at 59 
FR 11508, Mar. 11, 199·!; 76 FR 59890, Sept. 28, 
20!1] 

§ 24fl.20 Audits. 

(a) Federal audit responsibilities. (1) 
CHG reserves the right, to perform au­
dits of Slate and local agencies and 
other org2.r1izations involved in Lhe 
Program a.s determined by OIG to be 
necessary. In performing such audits, 
OIG will rely to the extent feasible on 
audit work performed by ot,her Federal 
and non-Federal a.uditors. 

(2) The St,ate a[;ency may take excep­
tion to p:,rticular audit findings and 
recommendatlonb. The State agency 
shall submit a response or statemenL 
to !<'NS as to the acLion taken or a pro­
posed corrective action plan regarding 
the findings. A proposed conective ac­
tion plan developed and submitted by 
the State a[;ency sh,lll include specific 
t,imeframes for it.s implementation and 
for completion of correction of defi­
ciencies and their causes. 

(3) FNS will determine whether Pro­
gram deficiencies have been adequately 
corrected. If additiom,l corrective ac­
tion is necessary, FNS shall schedule a 
follow-up review, allowing a rer,sonable 
time for such corrective action to be 
taken. 

(b) State audit respo11sibilities. (1) State 
ag·encies must obtain annual audits in 
accordance with 2 CFR part 200, sub· 
part I<', ?.nd appendix XL Compliance 
Supplement, a.ml USDA implanting 
regulations 2 CFR parts 400 and 415. In 
addition, States must require local 
agencies under their jurisdiction to ob­
tain audits in accordance with 2 CFR 
part 200, subpart F, and appendix XI, 
Comp!i,mue Supplement,, and USDA 
implementing regulations 2 CFR part8 
400 a.nd 415. 
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(2) Each Sta~e agency s,iall make all 
State or local agency sponsored audit, 
reports of Program operations under 
its jurisdiction available for the De­
partment;'s review upon request. The 
cost of these audits shall be con~idered 
a part; of nutri~ion services and admin­
istration costs and may be funded from 
the State or local ag·ency nutrition 
services and administralion fundR, as 
appropriate. For purposes of deter­
mining the Program's pro rata. Rhare of 
indirect costs associated with organiza­
tion-wide audits, the cost of food sl:all 
not be considered in t.he total dollar 
amount of the Program. 

[50 FR 6121, Feb. 13, 1985, as amended «t 71 
FR 56731, Sept. 27, 2006; 81 FR 6G49l, Sept,. 23, 
2016; 83 FR 14173, Apr. 3, 2018) 

§ 2·16.21 Investigations. 

(2,) Authority. 'l'he Department may 
make an investigation of any allega­
tion of noncompliance wi:,h this part 
and FNS guidelines and instructions. 
The investigcition may include, where 
appropriate, a review of per~inent prac­
tices and policies of any s:.ate or local 
ag·ency, the c!reumsta.nces under which 
the possible noncompliance with this 
part occurred, and other factors rel­
evant to a determination as to whet.her 
the State or local agency has failed to 
comply witll the requirements of thils 
part. 

(b) Confid.entialitJI. No State or local 
agency, participant, or other pernon 
shall Intimidate, Utreaten, coerce, or 
discriminate against any individual for 
the purpose of interfering with any 
right or privilege under this part be­
cause that person has made a com­
olaint or formal allP-ga.tion, or has tes­
tified, assisted, or particip2,ted in any 
manner in an investigation. pro­
ceeding, or hearing· under this part. 
The identity of every complainant 
slrnll be kept confiden tir,l except to the 
extent necessary to carry out the pur­
poses of this part, including the con­
duet,ing of any investigation. hearing, 
or judicial proceeding. 
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Subpart G-Miscellaneous 
Provisions 

§ 246.22 Administrative appeal of FNS 
decisions. 

(a) Right to appeal. When FNS asserts 
a sanction against a State agency 
under the provisions of §246.19, the 
State agency may appeal and must be 
afforded ?, hearing or review hy an FKS 
Admlnls~rative Review Officer. The 
right or appeal shall not apply to 
claims for repayment assessed by FKS 
against the State agency under 
§246.23(a). A State agency shall have 
the option of requesting a hearing Lo 
present its position or a review of per­
tinent documents and records includ­
ing any additional writ.ten submission 
prepared by tho S,,ate a.gency. 

(1) FNS will send a written not.ice by 
Certified Mail-Return Receipt Re­
ques:ed to the state agency or other­
wise ensure receipt of such notice by 
the agency when asserting a sanction 
against a State agency as specified in 
§ 246.19(a). 

(2) A 8tate agency aggrieved by a 
sanction asserted against it; may file a 
wril,ten rPquest with the Director, Ad­
ministrative Review Division, U.S. De­
pa,rtment of Agriculture, Food and Nu­
trition Service, 3101 Park Center Drive, 
Alexandrh", Va. 22302, for a hearing or a 
review of the record. Such request shall 
be sent by Certified Mail-Return RA­
ceipt, Requested and post.markerl within 
:io days of tne date of receipt of the 
sanction notice. The envelope con-­
taining the request shall be promi­
nently marked "REQUEST FOR RE­
VII:::\V OR HEARING." The request 
sl1al1 clearly identify the specific FNS 
s,rnction(s) being appealed and shall in­
clude a photocopy of the FNS notice of 
sanction. lf the State agency does not 
request a review of hearing within 30 
days o: receipt of the notice, t,he ad­
ministrative decision on the sanctions 
will be considered final. 

(b) Acknowledgment of request. Within 
15 days of receipt by the Director of the 
Administrative Review Division of a 
request for review or hearing, the Di­
rector will provido the State agency 
with a written acknowledgment of the 
request. 
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(1) 'l'he acknowledgment will include 
tr.e name and address of the FNS Ad­
ministrative Review Officer to review 
tl:e sanction; 

(2) The acknowledgment will also no­
tify the State agency Lhat within ao 
days of the receipt of the acknowleclg•• 
ment, the State agency shall submit 
three sets of the following information 
to the Administrative Review Officer--

(i) A clear, concise identification of 
the issue(s) in dispute; 

(ii) The State agency's position witll 
respect to the issue(s) in dispute; 

(ill) The pertinent factb and reasons 
i:J support of the St,ate agency's posi­
tion wlth resnect. to the issue(s) in di.s­
pu te and a copy of the specific· sanction 
notice provided by FNS; 

(iv) All percinent, documents, cor­
respondence and records which the 
State agency believes are relevant :inrl 
helpful toward a more thorough under-­
standing of the issuc(s) in dispute; 

(v) The relief sought by the State 
agency; 

(vi) 'l'he identity of the person(s) pril­
senting the State agency's position 
when a hearing is involved; and 

(vii) A list of prospoetive State agen­
cy witnesses when a tearing is in­
volved. 

(c) FNS action. (1) WMn a hearing is 
requested pursuant, to this section. t,he 
Administrative Review Officer will, 
within 60 days after receipt of the 
State agency's information, schedule 
and conduct t,he hearing. 'l'he State 
agency will be advised of the time, elate 
and location of the hearing at least 10 
days in advance. 

(2) When a hearing is requested, the 
Fl\'S Administrative Review Officer 
will make a final determination within 
30 clays after the hearing·, and the final 
determination will take effect upon de­
livery of the written notice of this final 
decision to the State ag·ency. 

(3) When a review is requested, the 
FNS Administrative Review Officer 
wlll review in[ormation presented by a 
State agency and will make a final de­
termination within 30 days after re­
ceipt of that Information. The final de­
termination will take effect upon de­
livery of the written notice of t,his final 
decision \;o the Sta to agency. 
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§ 2-16.23 Claims and penalties. 

(a) Claims again"t Slate agencies. (1) If 
B'NS determines through a review of 
the State agency's reports, program or 
financial analysis, monitoring, audit, 
or otherwise, that any Program funds 
provided to a SLat,e agency for supple­
mental foods or nutrition services and 
administ.ration purposes were, through 
State or local agency negligence or 
fraud, misused or otherwise diverted 
from Program purposes, a formal claim 
will be assessed by FNS against the 
State agency. The State agency shall 
pay promptly to FNS a sum equal to 
the amount of t.he nutrition services 
and aclministration funds or the value 
of supplemex1tal foods food instru­
ments. or cash-value vouchers so mis­
used or rtivertecl. 

(2) If FNS determines that, any part 
of t-lie Program funds reeeived by a 
State agency; or supplemental foods, 
eit,her purchased or donated commod­
ities; or food instruments or cash-value 
vouchers. were lost as a result; of 
thefts. embezzlements, or unexplained 
causes. the Stat,e agency sha.Jl, on de­
mand by FNS, pay l,o FNS a sum equal 
to the amount of the money or the 
value of the supplemental foods, food 
instruments, or cash-value vouchers so 
lost. 

(3) The StP.te ag·ency shall .r.ave full 
011port,unity to submit evidence, expla­
nation or information concerning al­
leged inst.frnces of noncompliance or di­
version before a final determination is 
made in such cases. 

(4) FNS will establish a claim against 
any State agency that has not ac­
counted for the disposition of all re­
deemed food instruments and cash­
value vouchers and taken appropriate 
follow-up action on l,11 redeemed food 
inst,ruments and cash-value vouchers 
that cannot, be mf1-tched against valid 
enrollment and issuance records, in­
cluding cases that may involve fraud. 
unless the State agency has dem­
onstrated to \-,he sat,isfaction of .FNS 
that it has: 

(l) Made every reasonable effort to 
comply with this requirement; 

(ii) Identified the reasons for its in­
ability to account for the disposition of 
each redeemed food instrument or 
cash-value voucher; and 
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(iiiJ Provided assurances that, to the 
extent considered necessary by FNS, it, 
will take appropriate actions to im­
prove its procedures. 

(b) Interest charge on claims against 
Slate agencies. lf an agreement cannot 
be reached with the Sta.te agency for 
payment of its debts or for offset of 
debts on its current Letter of Credit 
within 30 days from the date of the 
first denmnd letter from FXS, FNS will 
assess a.n interest (late) charge against 
the State agency. Interest accrual 
shall begin on the 31st day after the 
date of the first demand letter, bill or 
claim. and shall be computed monthly 
on any unpaid balance as long as the 
debt exists. From a source other than 
the Program, the State ag·ency shall 
provide the funds necessary to main­
t,tin Program operations at the grant 
level authorized by FNS, 

(c) Cloims (1) Claims against. partici­
pants. (i) Proccclures. If the State agen­
cy determines that program benefits 
have been obtained or disposed of im­
properly as the result of a participant 
violation, the State agency must estab­
lish a claim against the participant for 
the full value of such benefits. For all 
claims, the State agency must issue a 
lettM demanding· repayment. If full 
restitution is not made or a repayment 
schedule is not agreed on within 30 
days of receip~ of the letler, the State 
agency must ~ake additional collection 
actions until rest,itution is made or a 
repayment, schedule is agreed on, un­
less the State agency de:.ermines that, 
further collection actions would not be 
cost-effective. The State agency must 
establish standards, based on a cost 
ben<?fit analysis, for determining when 
collection actions are no longer cost·· 
effective. At the time the State agency 
issues the demand letter, t.hc State 
agency must advise the participant of 
the procedures to follow to obtain a 
fair hearing pursuant to §246.9 and that 
fa.llure to pay the claim may result in 
disqualification. In addition to estab­
lishing a claim, the State agency must 
determine whether disqualification is 
required by §2•16.12(u)(2). 

(ii) Types of restitution. In lieu of fi­
nancial resLitution, the State agency 
may allow participants or parents or 
caretakers of infant or child partici­
pants for whom financial restitution 
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would cause undue hardship to provide 
restitution by performing in-kind serv­
ices determined by the State a.gency. 
Hestitut,ion may not include offsetting· 
the claim against future program bene­
fits. even if agreed to by the part.ici­
pant or the parent or caretaker of an 
infant or child participant. 

(iii) Disposition of claims. The State 
agency must document the disposition 
of all participa.nt claims, 

(2) Claims against the SI.ate agency. 
l<'NS will assert a claim against the 
State agency for losses resulting from 
program funds improperly spent as a 
result of dual part!cipa.tion, if FNS de­
termines thttt the SLate agency has not 
complied with the requirements in 
§246.7(1)(1). 

(3) Delegatio11 oj claims responsibility. 
The S:.ate agency may delegate to its 
local agencies the responsibility for 
collecting part.icipanL claims. 

(cl) Penalties. L'1 accordanCf, with sec-. 
tion 12(g·) of the KationoJ School Lunch 
Act, whoever embezzles, willfully 
misapplies, steals or obtains by fraud 
any fundH, assets or property provided 
under section 17 of t,he Child Nutrition 
Act of 1966. as amended, whether re­
ceived directly or indirectly from 
USDA, or whoever receives, conceals or 
retains such funds, assets or property 
for his or her own interest, knowing 
such funds, as,;ets or propert.y have 
been embezzled, willfully misapplied, 
stolen, or obLained by fraud shall, if 
such funds, assets or property are of 
the value of $100 or more, be fined not 
more than $25,000 or imprisoned not 
more tha,n five years, or bot,h, or if 
such funds, assets or property are of a 
value of IE>ss tl1an $100, shall be fined 
not more than Sl,000 or imprisoned for 
not more than one year, or both. 

[50 FR 6121, Feb. 13, 1985, as amended at 52 
FR 21238, ,June 4, 1987; 65 FR Kl288, Dec. 29, 
2000; 71 FR 56731, Sept. 27, 200G; 72 FR 68'1!18, 
Dec. 6, 2007; 79 FR l?:1(t0, '.\Iar. 1, 2014] 

§ 246.24 Procurement and property 
management. 

(a) Requirements. State and local 
agencies shall ensure that subgrantees 
comply wit,h the requirements for the 
nonprocurement debarment/suspension 
requirements and, if applicable, the 
lobbying restrictions as required in 2 
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CFR part 180, 0MB Guidelines to Agen­
cies on Government-wide Debarment 
and Suspension, 2 CB'R part 200, sub­
part E and USDA implementing regula­
tions 2 CFR part 400, pa.rt 415, and part 
417 concerning the procurement and al­
lowab!Jity of food in bulk lots. sup 
plies. equipment am\ other services 
with Program funds. These require­
ments are adopted to ensure that, such 
materials and services are obtained for 
the Program in an effective manner 
and in compliance with the provisions 
of applicable law and executive orders. 

(b) Contractual rcsponsibiiitie,. The 
standards contained in A-130 and 2 CFR 
part 200, i,ubpart D and Appendix II, 
Contract Provisions for Kon-Federal 
Entity Contracts Under Federal 
Awards and USDA irnplement;ing regu-­
lations 2 CFR part 400 rtnd part 115 do 
not relieve the State or local agency of 
tl:e responsil"Jili ties arising under its 
contracts. The Strtle agency is the re­
sponsible authorit,y, without recourse 
to Ii'NS, regarding tile sett.lement and 
srtt!sfaction of all contractual and ad­
ministrrttive issues arising out, of pro­
curements entered into in connection 
with the Program. This i:Jcludes, but is 
not Hml 1 <:d to, dispu t,es. cla.ims, pro­
tests of award, source evalurtUon, or 
other matters of a contractual nature. 
Matters concerning viola.cion of law are 
to be referred to such local, State or 
Federal authority as may have proper 
jurisdiction. 

(c) State regulations. The State or 
local agency may use its own procure­
ment regulations which reflect r,,ppllca­
ble State and local regulations, pro­
vided that procurements mrtde with 
Program funds rtdhere to the standards 
set forth in A--130 and 2 CFR part. 200, 
subpart D and Appendix II, Cont.met 
Provisions for Non-Federal Entity Con­
tracts Under Federal Awards rt11d 
USDA implementing nigulations 2 CFR 
parL 400 and part 415. 

(d) Property acquired wi/.h Program 
funds. State and loc~J agencies shall 
observe the standards prescribed in 2 
CFR part 200, subpart D and USDA im-­
plemenLing regulations 2 CWR part 400 
and part 415 in their utilization and 
disposition of real property and equip­
ment, including automated datr,, proc-
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essing equipment. acquired in whole or 
in part; witll Program funds. 

[50 FR 6121, Feb. 13, 1985, as amender] at 59 
Fit 11508, Mar. 11, 1991; 81 FR 6649·1, 66495, 
Sept. 28, 2016] 

§ 246.25 Records and reports. 

(aJ Recordkecping requirements. Each 
Stale and local agency sl1.all maintr,,in 
full and complet.e records concerning 
Program operations. Such records shall 
comply wit,h 2 CFR parL 200, subpart, D 
and USDA implementing regulations 2 
CF'R pa.rt 400 and part 415 and the fol­
lowing- requirements: 

(lJ RecordR shall include, but not be 
limi tecl to, infonna.tion perLaining to 
flnancirtl operations, food delivery sys­
tems. food instrument issuance and ro­
demp~ion, equipment purcha,,es rtml in­
ventory, certifica,Lion, nui;rition mlu­
cal,ion, including hreast;feeding pro­
motion and m1pport:., civil rig•hts and 
fair hea.ring procedures. 

(2) All records shall be retained for a 
minimum of three years following the 
elate of &ubmission of the final expendi­
ture report for t,he period to which the 
repor~ pertains. If any litigation, 
claim, negoti,1tion, audit or other ac­
tion involving· the records hrts been 
start.eel before the end of the three-year 
periocl, the records shall be kept unt.il 
a.I! issues are resolved, or u11i,il the end 
of the reg·ular three-year period, which­
ever ls latRr. If FNS deems a.ny of the 
Program records to be of historic[d in­
terest,, it, may require the State or 
local agency to forward such records to 
FNS whenever either agency is dis-­
posing of them. 

(3) Records for nonexpenclable prop­
erty acquired in whole or in part with 
Program funds shall be retained for 
three yertrs after its final disposition. 

( 4) All records shall be r,,vailable dur­
ing normal business hours for rep­
resen tat,lves of the Deprtrtment and the 
Comptroller General of the United 
Str.tes Lo inspect, audit, and copy. Any 
repor~s or other documents resulting 
from the exrtmination of such records 
thrtt are publicly released mr,,y not in­
clude confldential applicant or partici­
pant information. 

(b) Financial and participation. re­
ports-(l) Monthly reports. (i) State 
agencies must submit fimtncial and 
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program performance data on a month­
ly basis, as specified by FNS, to sup­
port program management and funding 
decisions. Such information must in­
clude, but may not be limited to: 

(A) Actual and projected participa­
t,ion; 

(BJ Actual and projected food funds 
expenditures; 

(CJ Actual and projected rebate pa.y­
ments received from manufacturers. 

(D) A listing by source year of food 
and NSA funds available for expendi­
ture; and, 

(E) NSA expenditures and un!iqui­
dated obligations. 

(ii) State agencies musL require local 
agencies to report such financial and 
participation information as is nec­
essary for the efficient management of 
food and NSA funds expenditures. 

(2J Annual reports. (i) Every ym,r, 
State agencies must report to FNS the 
average number of migrant farmworker 
household members participating in 
the Program during a 12-month period 
of time specified by l•'NS. 

(ii) State agencies must submit 
itemized NSA expenditure reports an-­
nually as an addendum to their \VIC 
Program closeout reports, as required 
by §246.17(b)(2) 

(iii) The State agency must. submit 
local ag-ency breastfeeding participa­
Lion data on an annual basis to FNS. 

(3) Biennial reports. (i) Participant 
characteristics report. State and local 
agencies must provide such informa­
tion as may be required by F'NS to pro­
vide a biennial participant characteris­
tics report. This includes, at a min­
imum, information on Income and nu­
tritional risk characteristics of partici­
pants, information on breastfeeding· in­
cidence and duration, and participation 
in the Program by category (i.e .. preg­
nant, breastfeeding and postpartum 
women, infant& and children) within 
each priority level (as established In 
§246.i(e)(4)) and by migrant farm­
worker households. 

(ii) Civil rights report. Racial and eth­
nic participation data contained in the 
biennial part,icipant characteristics re 
port wlll also be used to fulfill civil 
rights reporting requirements. 

(c) Other reports. State agencie,; must 
submit reports to reflect additions and 
deletions of local agencies admin-

7 CFR Ch. II (1-1-20 Edition) 

istering the WIC Program and local 
ag-ency address changes a8 these even ts 
occur. 

(cl) S011rr.e documentation. 'I'o be ac­
ceptable for audit purposes, all finan­
cial and Program performance reports 
shall be traeeable LO source docu­
mentation. 

(e) Cert.ification of reports. Financial 
and Program reports shall be cert,ified 
as Lo their completeness and accuracy 
by the person given that responsibility 
by the State ai;ency. 

(0 Use of reports. F'NS will use State 
agency report,s to measure progress in 
achieving objectives set forth in the 
St.ate Plan, and Lhis part, or other 
State agency performance plans. If it is 
determined, through review of Stale 
agency reports, Program or financial 
imalysis, or an audit, that a St.ate 
agency ls not meeting the objectives 
set forth in its Seate Plan, FNS may 
request, additional information includ­
ing, but not limited to, reasons for fail­
ure to achieve it& objectives. 

(g) Rxtension of reporting deadline. 
FNS may extend the due d2.te for any 
Financial and Pa.rLicipatlon Report 
upon receiving a jusUfied request from 
the State agency. The State agency 
should not wait until the due date if an 
exte11sion is to be requested, but should 
submit the request as soon as the need 
is known. Pailure by a State agency to 
submit a report by its due dci.tc may re­
sult in appropriate enforcement ac­
tions by FNS in accordance with 
§246.19(a)(2), including withholding of 
further grant payments, suspension or 
termination of the grant. 

150 FR 6121, Feb, 13, 1935, as amended ~.t .'\2 
FR 21238, June 4, 1987: 53 FR 15653, May 3, 
1988; 59 FR 11508, 1\1.u. 11, 1994; 65 FR 53-528, 
Sept. 5, 2000; 71 FR 56731, Sept. 27, 2006; 72 FR 
21183, :VIay 2, 2007; 76 FR 59890, Sepe. 2'1, 2011; 
81 FR 66'191, Sept. 28, 2016] 

§ 246.26 Other provisions. 

(a) No aid red11ction. The value of ben­
efits or as,;istance available under the 
Program shall not be considered as in­
come or resources of participants or 
their families for any purpose under 
Federal, St.ate, or local laws, including, 
but not limited to, laws relating to 
taxation, welfare ?.nd public assl;,tance 
programs. 
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(b) Slatislical infomzation. FNS re­
serves the right to use information ob­
tained under the Program in a sum­
mary, statistfoal or otlier form which 
does not identify particular indivicl­
uals. 

(c)· Medical information. FNS may re­
quire the State or local agencies to 
supply medical data and other informa­
tion collected under the Program in a 
form that does not identify particular 
individuals, to enable the Secretary or 
the State agencies to evaluate the e:­
fect of food intervention upon low-in­
come individuals det,ermbed to be at 
nutritional risk. 

(d) Confidentiality of applicant and 
participant infornmtion---(1) WIC pur­
poses. (i) Con:idential applicant and 
participant informat;ion is any infor­
mation about an applicant or pm•Lici­
pant. whether it is obtained from the 
applicant or participant, ano\.her 
source, or generated as a result of WIC 
application, certificat:.ion, or participa­
tion, that; individually identifies an ap­
plicant or participant and/or family 
member(s), ApplicanL or parLicipant in-­
formation is confidential. regardless of 
the orig•inal rnurce and exclusive of 
previously applicable confidemiality 
provided in accordance with other Fed-­
era\. St,at,e or local law. 

(ii) Except as otherwise permitted by 
this section, the State agency must re­
strict 1,he use and disclosure of con­
fidential applicant and participant in-­
formation to persons directly con­
nected with Lhe administration or en­
forcement, of the WJC Program whom 
the State ag-ency determine !lave a 
need to know Llle information for WIC 
Program purposes. These persons may 
include, but are not limited to: per­
sonnel from its local agencies and 
other \VIC State or local agencier,; per­
sons under contract with the State 
agency to perform researcl1 regarding 
the \VIC Program, and persons inves-­
tigating or prosecut.in[; WIC Program 
violations under :Federal, State or local 
law. 

(2) Non-WIG pmposes. (i) Use by WIC 
State and local agencies. Any WIC State 
or local agency may use confidential 
applicant and participant informa.tfon 
in the administration of its other pro­
grams that serve persons eligible for 

§246.26 

the WIC Program in accordance with 
paragraph (h) of this section. 

(ii\ T)hclosure to public organi.salions. 
The State a[;ency and its local aernncies 
may disclose confidential applicant 
and parLicipant information to public 
organizations for use in the adminis­
tration of their programs that serve 
persons eligible for the \VIC Program 
in accordance with paragraph (h) of 
this section. 

(3) Child ab-use and neglect reporting. 
Sta:f of Lhe State agency and it:;; local 
agencies who are required 1,y State la,w 
to report known or suspected child 
abuse or neglect m,,y disclose confiden­
tial applicant and participant informa­
tion wit,hout the consant of the partici­
pant or applicant to the extent, nec­
ef3sary to comply wil-h such law, 

(4) Release forms. Except in the case of 
subpoenas or search warrants (see 
paragraph (i) of this section), the State 
agency and its local agencies may dis­
close confidential applicant anrl partic­
ipant information to individmds or en­
tities not listed in this section only If 
the a:fected applicant or participant, 
signs a release form authorizing the 
disclosure and specifying the parlies to 
wllich the information may be dis­
closed. The State or local agency must 
permi-:; applicants and participants to 
refuse to sign the release form and 
must notify the applicams and partici-­
pa.nts that signing the form is not a 
condition of eligibility and refusing t,o 
sign the form will not affect, the appli­
cant's or participant,'s application or 
participation in the WIG Program. Re­
lease forms authorizing disclosure to 
private physicians or other health care 
providers may be included as part of 
the \VIC application or certification 
process. All ot1'.er requesLs for appli­
cants or participants to sign voluntary 
release forms must occur after the ap­
plication and certification process is 
eomplet.ed, 

(5) Access lo information by applicants 
and participants. 'l'he State or local 
agency must provide applicants and 
participants access t,o all information 
they have provided to the WIC Pro­
gram. In the case of an applicant or 
participant who is an infant or child, 
the access may be provided to the par­
ent or guardian of the infant or child, 
assuming that any issues regarding 
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cus:,ody or guardianship have been set­
Lled. However. the Stat,e or local agen­
cy need not provide the applicant or 
participant (or the parent or guardian 
of an infant or child) access to any 
other information in the file or record 
such as documentation of income pro­
vided by third parties and staff assess­
ments of the participant's condition or 
behavior, unless required by P'ederal, 
State, or local law or policy or unless 
the information supports a State or 
local agency decision being appealAd 
pursuant to § 246.9. 

(e) Confidentiality of vendor inforrna­
lion. ConfidenLial vendor information 
is any information about a vendor 
(whAther it is obtained from the vendor 
or another source) that individually 
identifies the vendor, except, for ven­
dor's name, address, telephone number, 
Web site/e-mail address, store Lypo, t,nd 
authorization status. F]xcept as other­
wise permitted by this section, the 
State agency must rest.riot the use or 
disclosure of confidential vendor infor­
mation Lo: 

(1) Persons directly connected with 
the r.dminlstration or enforcement of 
the \VIC Prog-ram or SNAP who the 
State agency determines have a need 
to know the information for purposes 
of these programs. These persons may 
include personnel from its local agen­
cies and other WlC State and local 
agencies and persons investigating or 
prosecuting WIC or SNAP violations 
under Federal, State, or loce.l law; 

(2) Persons directly connected with 
the administration or enforcement of 
any Federal or State law or local law 
or ordinance. Prior to releaRing the In­
formation to one of t.hese parties ( other 
than a Federal agency), the State r.gen­
cy must enter into a written agree­
ment with the requesting party speci­
fying t.hat such information may not 
be used or redisclosed except for pur­
poses directly connected \,o the admin­
istration or enforcement of a Federal, 
or Stal.e law; and 

(3) A vendor tha.t is subject Lo an ad­
verse action, including a claim, t,o t.he 
extent that the confidential informa­
tion concerns the vendor subject to the 
adverse action and is related to the ad­
verse ac Li on. 

(4) At the discretion of the State 
agency, all authorized vendors and ven-
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dor applicants regarding vendor s,,nc­
tions which have been imposed, identi­
fying only the vendor's name, address. 
lengLh of the disqualification or 
amount of the civil money penalty, and 
a summary of the reason(s) for such 
sttnction provided in the notice of ad­
verse ac(;ion. Such informatio11 may be 
disclosed only following the exlmustion 
of all adminisLrntive and judicial re­
view, in which the State agency has 
prevailed, regarding the sanction im­
posed on the subject vendor, or the 
time period for requesting such review 
has expired. 

(f) Confidentiality of SNAP retailer in­
formation. Except as otherwise provided 
in thi" sect,ion, the Stal,e agency must 
restrict, the use or disclosure of infor­
mation about SNAP retailers obtained 
from SNAP, including information pro­
vided pursuanL to Section 9(c) of the 
Food and Nut,ri.t.ion Act of 2008 (7 U.S.C. 
2018(c)) and §278.l(q) of this chapter, Lo 
persons directly connected with the: ad­
minis'.-ration or enforcement of the 
WIO Program. 

(g) USDA and the Comptroller General. 
The State agency must, provide the De­
partment and Lhe Comptroller General 
of the Unltml Stases access to all WIC 
Progrn.m records, including confiden­
tial vendor, applicant and participant 
informaUon, pursuant to§ 246.25(a)(4). 

(h) Requirements for use and disclosure 
of confidential applicant and participant 
information for non-WTC purposes. The 
State or local agency must take the 
following steps before using or dis­
closing confidential applicant or par­
ticipant information for non-WIC pur­
poses pursuant to parag-raph (d)(2) of 
this section. 

(1) Designation by chief SI.ate health of­
ficer. The chief St,ate health officer (or, 
in the case of a.n Indian Stat,e agency, 
the governing authority) must des­
ig·nate in writing the permlt,ted. non­
WIC uses of the information and the 
names of the organilmtions to which 
such information may be disclosed. 

(2) Notice to applicants and partici­
pants. 'l'he applica.nt or participant 
must be notified either at the time of 
application (in accordance with 
§246.7(1)/11)) or through a subsequent 
notice that the chief State health offi­
cer (or, in the case of an Indian State 
agency, the governing authority) may 
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authorize the use and disclosure of in­
formation about their participation in 
the WIC Program for non-\VIC pur­
poses. This sta.tement; mu,;t also indi­
cate that such information will bp, used 
by State and local WIC 2,gencics and 
public organizations only in 1,he a.d.rni::1-
istration of their programs that serve 
persons eligible for the WlC Program. 

(3J Written agreement and Slate plan. 
The State or local agency di,;closing 
the information must enter into a writ .. 
ten agreement with the other public 
organizat,ion or, in the case of a non­
WIC use by a State or local \VIC agen­
cy, t,he unit of the State or local agcn-­
cy that will be using the information. 
The State agency must. also lnclurle in 
Its State plan, as specified in 
§ 246.4(a)(24), a list of all organizations 
(inclurllng units of the State agency or 
local agencies) with which the State 
agency or its local agencies has exe­
cuted or intends to execute a written 
agreement. The written agreement, 
must: 

(i) Specify that !;he receiving organi­
zation may use the oonfidentfal appli 
cant; and participcint information only 
for: 

(A) Establishing the eligibility of 
WIC applicants or participants for the 
programs that the organization admin­
isters; 

(B) Conducting out.rea,cr. to WIC ap­
plicants and pa.rticip,wts for such pro­
grams; 

(C) Enhancing the health, education, 
or well-being of \VIC appllcant,s or par­
ticipants who are currently enroller! ln 
such programs, including the reporting 
o: known or sui,pected child abuse or 
neglect, that Is not otherwise required 
by State law; 

(D) Streamlining administrative pro­
cedures in order to minimize burdens 
on staff, applicants, or participants in 
either the receiving progTam or the 
WIC Progra,m: and/or 

(E) Assessing and evaluating the re­
sponsiveness of a State's health system 
to p,uticipants' health care ne8dS and 
health ca.re outcomes; and 

(ii) Contain the receiving organiza­
tion's assurance that it will not use the 
information for any other purpose or 
disclose the information to a third 
party. 
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(i) Subpoenas and search warrants. The 
Sta.te agency may disclose confidenLial 
applicant, pa.rticipa.nt, or vendor infor­
ma.Lion pursuant to a valid subpoena or 
search warrant in accordance with the 
following _procedur8s: 

(1) Subpoena procedures. In deLer­
mining Jio,,v t.o respond t,o a subpoeni\. 
duces tecum (i.e., a subpoena for docu­
ments) or other subpoena. for confiden 
tial information. the SLate or local 
ag·enc:y mnst; use the following proce­
dures: 

(i) Upon receiving the subpoena., irn­
merliaLely notify its State agency; 

(ii) Consult with legal counsel for the 
State or local agency and determine 
whether the information requested is 
in fa.ct confidential and prohibited by 
this section from being used or dis­
closed as stater! in the subpoena; 

(iii) If Lhe State or local ag·ency de­
termines that the information ls con­
fidential anrl prohibited from being 
used or rlisclosed as stater! in the sub­
poena. att.empt to quash the subpoena 
unless tte State or local agency deter­
mines that disclosing t.11e confidential 
information is in Lhe best interest of 
the Program. The determimiLion Lo dis­
close confident,lal information without 
attempting to quash the subpoena 
shoulrl be ma.de only infrequently; and, 

(iv) If the SLaLo or loca.l agency seeks 
to quash the subpoena or decides that 
disclosing the confidential information 
is in the best interest of the Program, 
inform the court or the receiving· party 
Lhat this information is confidential 
and seek to limit the disclosure by: 

(AJ Providing only the specific infor­
mation requested ln the subpoena and 
no ot,her information; and. 

(B) Limiting to the greatest extent 
possible Lhc public access to the con­
fidential information disclosed. 

(2) Search warrant procedures. In re­
sponding to a search warrant for con­
fidential information, the St.ate or 
local agency must use the following­
procedures: 

(i) Upon receiving tlle search war­
rant, immediately notify its State 
ag-ency; 

(ii) Immediately notify legal counsel 
for the State or local agency; 

(iii) Comply with the search warrnnL; 
anrl. 
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(iv) Inform t 1rn individual(s) serving 
the search warrant that the informa­
tion being sought ls confidential and 
seek to limit, the disclosure by: 

<A) Providing only the specific infor­
mation requested in the search warrant, 
and no other information; and 

(BJ Limiting to the greatest extent 
possible the public access to the con­
fidential information disclosed. 

(j) Data collection related to local agen-• 
cies. (1) Each State agency must collect, 
data related to local agencies that have 
an agreement with the State agency \.o 
pa.rticipate in the prog-ram for each of 
Federa.l fiscal years 2006 th.rough 2009, 
including those local agencies that par­
ticipated only for part o:· Lhe fiscal 
yea.r. Such d2.ta shall include: 

(1) 'I'he na.me of each local agency; 
(ii) The city in which each loca.l 

agency was headquart,ered and the 
name of the state; 

(iii) The amount of funds provided to 
the participating organization, i.e., the 
amount of federal funds provided for 
nutrition services and administ.rn,tion 
to each participating local a.gency; and 

(iv) The type of participating orga.ni­
zatlon, e.g., government agency, edu­
ca.tiona.l institution, non-profit organi­
zation/secula.r, non-profit organization/ 
faith-bitsed, and "other." 

(2) On or before Aug1rnt 31, 2007, a.nd 
each subsequent year through 2010. 
State agencies must report to FNS 
cla.ta as specified in pa.ragmph (j)(l) of 
this section for the prior Federal fiscal 
year. State ag·enc!Ps must submit this 
data ln a forma.t desigm,ted by FNS. 

(l<) Program evaluations. SLttte and 
local WIC agencies and contractors 
must coopera'.",e In studies a.nd eva.lua­
tions conducted by or on behalf of the 
Department, rela.Led to programs a.u­
thorlzed under the Richard B. Russell 
National School Lunch Act and the 
Child Kutrition Act of 1966 (42 U.S.C. 
1786). 

[50 FR 6121, Feb. 13, 1985, ns amendNI a~ .53 
FR 35301, Sept 13, 1988; 65 FR 83288, Dec. 29, 
2000; 71 FR 56731, Sept. 27, 2006; 72 FR 21181, 
May 2, 2007; 73 FR 218ll, Apr. 23, 2008; 76 FR 
37981, Juno 29, 20ll] 

§ 246.27 Program information. 

Any person who wishes information, 
assistance, records or other public ma.­
teria.l shall request, Ruch information 

7 CFR Ch. II (1-1-20 Edition) 

from th A State agency, or from the 
FNS Regional Office serving tho appro­
priate SLate as listed below: 

(a) Connecticut. Maine, Massachu­
setts, New Hampshire, New York, 
Rhocle Island, Vermont: U.S. Depart­
ment of Agriculture, FNS, Kortheast 
Region, 10 Causeway Street, room 501, 
BosLon. Massachusetts 02222-1066. 

(b) Dela.ware, DistricL of Columbia, 
M;1ryland, New Jersey, Pennsylvania, 
Puerto Rico, Virginia. Virgin Islands, 
West Virginia: U.S. Department of Ag­
riculture, FNS, Micl-Atla.ntic Region, 
Mercer Corporate Parl{, 300 Corporate 
Boulevard. Robbinsville, New Jersey 
08691-1598. 

(c) Alabama, Florida, Georgia., Ken­
tucky, Mississippi, North Carolina, 
South Carolina, Tennessee: U.S. De­
partment of Agriculture, I?NS, South­
ea.st Hegion. 61 Forsyth Sr.reet, SW .. 
room 8'1'3li, Atlanta .. Georgia 30303. 

(cl) Illinois, Indiana., Michig-2.n. Min­
nesot2., Ohio, Wisconsin: U.S. Depart­
ment of Agriculture, FNS, Midwest Re­
gion, 77 West ,Jackson Bouleva.rd-20th 
Floor, Chica.go, Illinois 60604-3507. 

(e) Arka,nsas, Louisiana. Kew Mexico. 
Oklahoma, Texas: U.S. Department of 
Agriculture, FNS, SouthwesL Region, 
1100 Commerce Street, room 5-C-30, 
Dallas, Texas 752·12. 

(f) Colorado, Iowa, Kansas, Missouri, 
Montana, Nebraska.. Korth Dakota. 
Sout,h Da.kota., Utah, Wyoming: U.S. 
Department of Agriculture, FNS. 
Mountain Plains B.egion, 1244 Speer 
Boulevard, suite 903. Denver, Colorado 
8020-1. 

(g) Alaska, American Samoa, Ari­
zona, California, the Commonwealth of 
the Northern Mariana Isla.nds, Guam, 
Hawaii. Idaho, Nevada.. Oregon, Wash­
ington: U.S. Department of AgTl­
culture, F'N8, Western Region,90 Sev­
enth Street,, Suite #10-100, San Fran­
cisco, California 94103. 

[50 FR 6121, Feb. 13, 1985; 50 FR 8098, Feb. 28, 
1985, as amended at. 59 FH. 11508, Mar. 11, 19M; 
71 FR 56733, Sept. 27, 2006; 73 Frt 11314, Mar. 
3, 2008] 

§ 246.28 01\IB control numbers. 

The following control numbers have 
bP-en assigned to the information col­
lection requirements in 7 CFR part 246 
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Food and Nutrition Service, USDA 

by the Office of Management and Budg·­
et pursuant to the Paperwork Reduc­
tion Act of 1980. Pub. L. 96--511. 

. 4(a) (8), (9), (11) 

. 5 .................. .. 

.6 ........... . 

.7(a) ........ . 

.7(e). (n), U) .......... . 

.7,n) ....... .. 

.7(i} ... ,. 

.10 , ..................... ,, '"' ,,,,,,,, ... , .............. , 

.11(a)(3i ...................................... .. 

.1 l(d) ... .. 

.12(1), (ii, (i)(3), U) 
,14(d)i1) .............. .. 
.16{c) 
.17(c)(1) ............ .. 
.19 ................ . 
.20(a) ...... .. 
.25(a), (b) 

0584-0366 
0584-C043 
OStM--0043 
0584--0386 
0584-C043 
0584-0386 
0584-A536 
0584-A536 
0584-0386 
0584-0043 
0584--0043 
0584--0013 
0584-0043 
0584-0043 
0584-0043 
0584--0043 

05B-1--0043, 
0534-{l3-17 

[50 FR 6121, Feb. 1:l, 1985, as amended at 53 
FR 15653, May 3, 1988; 54 FR 51295, Dec. 14, 
1989; 58 FR 11507, Feh. 26, 1993] 

PART 247-COMMODITY 
SUPPLEMENTAL FOOD PROGRAM 

Sec. 
247.1 Defln\tlons. 
247.2 The purpose and scope of CSFP. 
247.3 Administering agcneies. 
2-17.4 Agreements. 
247 .. , St,ato and local agm:oy rcsponsibil .. 

!ties. 
247.6 St.ate Plan. 
247 .7 Selection of local agencies. 
217.8 Individuals applying to participate i~. 

CSFP. 
247.9 ];liglbility requiroments. 
217.10 Distribution and use of CSFP com-

modities. 
247.11 Applicants exceed caseloo.d levels. 
247 .12 Rights and responslbillt.ies. 
247.13 Provisions for 11011-Engl i.1h or llrnitod-· 

English speakers. 
2-17.11 Other public assistance progTams. 
247.15 Notification of cllg-ibllity or ineligi­

bility of applicant. 
247.16 Certifiwtim: period. 
247.17 Notification of discontinua.nce of par-

ticipant. 
247.18 Nut,rition education. 
217.19 Dual part!cipallon. 
217.20 Program violations. 
24'1.21 Cascloarl assignment. 
247.22 Allocation and disbursement of ad­

ministrative funds to State agencies. 
247.23 StatP. provision of adminisLmtive 

funds to local agencies. 
217.2-1 Recovery and redistribution of case­

load and administrative funds. 

§247.1 

247.25 Allowable uses of administrative 
funds and other funds. 

2,17 .2(i Return of adm:.nistrat,ivc fnnds 
2,17_27 F'inancia.1 nw.nag-cmcnL 
2·17.28 St,ornge and inventory of commod-

ities. 
247.29 Reports and recordkeep!ng. 
247.30 Claims . 
217.~H Audits and invcstigatimrn . 
21'/.:-:12 Tcrrnina,tion of agnnoy parLieipation. 
217.33 Fair hearin,;s. 
247 '.l J Management re,iews. 
217.35 Local agency appeals of State agency 

acLions. 
2-17.36 Confidentiality of applicants or par­

tlcipancs. 
247.37 C\v'.l rights requirements. 

AlTTHOP.ITY: Sec. fi, Puh. l,, 93--86, 87 Stat. 
249, as added hy Sec. 1304(b)(2), Pub. L. 95--113, 
91 St:,t. 980 (7 U.S.C. 612c note); sec. 1335, 
Pub. L. 97-98, 95 Stat. 1293 (7 t:.S.C. 612c 
note); sec. 209, Pub. L. 98--8, 97 SLaL. 3.1 (7 
U .S.C. 612c nc,\,r,); f:QO. 2(8), Pub. L. 98-92, 97 
Stat. 611 (7 U.S.C. 612c note); sec. 1562, Pub. 
L. 99-198, 9(l Stat. 1590 (7 U.S.C. 612c note); 
sec. l0l(k), Pub. L. 100-202; sec. 1771(a). Pub. 
L. 101-62·1. 101 Stat. 3806 (7 U.S.C. 612c note); 
sec 102(a), Pnb. L. 101-137, 110 Stat. 1028 <.7 
U.S.C. 612c note); sec. 4201, Pub. L. 107-171, 
116 Stat. 131 (7 U.S.C. 7901 note); soc. 4221, 
Pub. L. 110--2·16, 122 Stat. 1886 (7 U.S.C. 612c 
nole); sec. 1221, Pub. L. ll3-'19, 'i U .S.C. 612c 
note). 

SOURCE: riO FR 17063, Aug. 11, 2005, unless 
otherwise noted. 

§ 2-17.1 Definitions. 

Following Is a list of dflfinltlons that 
apply to the Commodity Supplementa-1 
B'ood Program (CSFP). 

2 CFR part 200, means the Uniform 
Aciministrativc Requirements, Cost 
Principles, and Audit H.equirements for 
Federal Awards published by O.i:v!Il. The 
part reference covers applicable: Acro­
nyms and Definitions (subpart A), Gen­
eral Provisions (subpart B), Post Fed­
eral Award Requirement,s (subpart D), 
Cost Principles (subpart E), and Audit 
Requirements (subpart F). (NOTE: Pre­
Federal Award Requirements and Con­
tents of B'cderal Awards (subpart C) 
rloe,s not, apply to the National School 
Lunch Program). 

Applicant means 2,ny person who ap­
plies to receive program benefits. Ap­
plicants include program participants 
applying for recertification. 

Breastfeeding women means women up 
to one year postpart,um who are 
breastfeeding their infants. 
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New Hampshire Department of Health and Human Services 
Exhibit D 

CERTIFICATION REGARDING DRUG-FREE WORKPLACE REQUIREMENTS 

The Contractor identified in Section 1.3 of the General Provisions agrees to comply with the provisions of 
Sections 5151-5160 of the Drug-Free Workplace Act of 1988 (Pub. L. 100-690, Title V, Subtitle D; 41 
U.S.C. 701 et seq.), and further agrees to have the Contractor's representative, as identified in Sections 
1.11 and 1.12 of the General Provisions execute the following Certification: 

ALTERNATIVE 1- FOR GRANTEES OTHER THAN INDIVIDUALS 

US DEPARTMENT OF HEAL TH AND HUMAN SERVICES - CONTRACTORS 
US DEPARTMENT OF EDUCATION - CONTRACTORS 
US DEPARTMENT OF AGRICULTURE - CONTRACTORS 

This certification is required by the regulations implementing Sections 5151-5160 of the Drug-Free 
Workplace Act of 1988 (Pub. L. 100-690, Title V, Subtitle D; 41 U.S.C. 701 et seq.). The January 31, 
1989 regulations were amended and published as Part II of the May 25, 1990 Federal Register (pages 
21681-21691), and require certification by grantees (and by inference, sub-grantees and sub­
contractors), prior to award, that they will maintain a drug-free workplace. Section 3017.630(c) of the 
regulation provides that a grantee (and by inference, sub-grantees and sub-contractors) that is a State 
may elect to make one certification to the Department in each federal fiscal year in lieu of certificates for 
each grant during the federal fiscal year covered by the certification. The certificate set out below is a 
material representation of fact upon which reliance is placed when the agency awards the grant. False 
certification or violation of the certification shall be grounds for suspension of payments, suspension or 
termination of grants, or government wide suspension or debarment. Contractors using this form should 
send it to: 

Commissioner 
NH Department of Health and Human Services 
129 Pleasant Street, 
Concord, NH 03301-6505 

1. The grantee certifies that it will or will continue to provide a drug-free workplace by: 
1.1. Publishing a statement notifying employees that the unlawful manufacture, distribution, 

dispensing, possession or use of a controlled substance is prohibited in the grantee's 
workplace and specifying the actions that will be taken against employees for violation of such 
prohibition; 

1.2. Establishing an ongoing drug-free awareness program to inform employees about 
1.2.1. The dangers of drug abuse in the workplace; 
1.2.2. The grantee's policy of maintaining a drug-free workplace; 
1.2.3. Any available drug counseling, rehabilitation, and employee assistance programs; and 
1.2.4. The penalties that may be imposed upon employees for drug abuse violations 

occurring in the workplace; 
1.3. Making it a requirement that each employee to be engaged in the performance of the grant be 

given a copy of the statement required by Section 1.1. 
1.4. Notifying the employee in the statement required by paragraph (a) that, as a condition of 

employment under the grant, the employee will 
1 .4.1. Abide by the terms of the statement; and 
1.4.2. Notify the employer in writing of his or her conviction for a violation of a criminal drug 

statute occurring in the workplace no later than five calendar days after such 
conviction; 

1.5. Notifying the agency in writing, within ten calendar days after receiving notice under 
subparagraph 1.4.2 from an employee or otherwise receiving actual notice of such conviction. 
Employers of convicted employees must provide notice, including position title, to every grant 
officer on whose grant activity the convicted employee was working, unless the Federal agency 

CU/01 frlS/110713 

Exhibit D - Certification regarding Drug Free 
Workplace Requirements 

Page 1 of 2 

Contractor Initials -1t-S~­
Date ~.1..4.1.L_ 

NEATO AGREEMENT APPENDICES B THROUGH H, PAGE 68 



New Hampshire Department of Health and Human Services 
Exhibit D 

has designated a central point for the receipt of such notices. Notice shall include the 
identification number(s) of each affected grant; 

1.6. Taking one of the following actions, within 30 calendar days of receiving notice under 
subparagraph 1.4.2, with respect to any employee who is so convicted 
1.6.1. Taking appropriate personnel action against such an employee, up to and including 

termination, consistent with the requirements of the Rehabilitation Act of 1973, as 
amended; or 

1.6.2. Requiring such employee to participate satisfactorily in a drug abuse assistance or 
rehabilitation program approved for such purposes by a Federal, State, or local health, 
law enforcement, or other appropriate agency; 

1.7. Making a good faith effort to continue to maintain a drug-free workplace through 
implementation of paragraphs 1.1, 1.2, 1.3, 1.4, 1.5, and 1.6. 

2. The grantee may insert in the space provided below the site(s) for the performance of work done in 
connection with the specific grant. 

Place of Performance (street address, city, county, state, zip code) (list each location) 

Check □ if there are workplaces on file that are not identified here. 

CUIDHHS/110713 
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Title: Senior Manager, WIC Contracts 
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New Hampshire Department of Health and Human Services 
Exhibit E 

CERTIFICATION REGARDING LOBBYING 

The Vendor identified in Section 1.3 of the General Provisions agrees to comply with the provisions of 
Section 319 of Public Law 101-121, Government wide Guidance for New Restrictions on Lobbying, and 
31 U.S.C. 1352, and further agrees to have the Contractor's representative, as identified in Sections 1.11 
and 1.12 of the General Provisions execute the following Certification: 

US DEPARTMENT OF HEAL TH AND HUMAN SERVICES - CONTRACTORS 
US DEPARTMENT OF EDUCATION - CONTRACTORS 
US DEPARTMENT OF AGRICULTURE - CONTRACTORS 

Programs (indicate applicable program covered): 
*Temporary Assistance to Needy Families under Title IV-A 
*Child Support Enforcement Program under Title IV-D 
*Social Services Block Grant Program under Title XX 
*Medicaid Program under Title XIX 
*Community Services Block Grant under Title VI 
*Child Care Development Block Grant under Title IV 

The undersigned certifies, to the best of his or her knowledge and belief, that: 

1. No Federal appropriated funds have been paid or will be paid by or on behalf of the undersigned, to 
any person for influencing or attempting to influence an officer or employee of any agency, a Member 
of Congress, an officer or employee of Congress, or an employee of a Member of Congress in 
connection with the awarding of any Federal contract, continuation, renewal, amendment, or 
modification of any Federal contract, grant, loan, or cooperative agreement (and by specific mention 
sub-grantee or sub-contractor). 

2. If any funds other than Federal appropriated funds have been paid or will be paid to any person for 
influencing or attempting to influence an officer or employee of any agency, a Member of Congress, 
an officer or employee of Congress. or an employee of a Member of Congress in connection with this 
Federal contract, grant, loan, or cooperative agreement (and by specific mention sub-grantee or sub­
contractor), the undersigned shall complete and submit Standard Form LLL, (Disclosure Form to 
Report Lobbying, in accordance with its instructions, attached and identified as Standard Exhibit E-1.) 

3. The undersigned shall require that the language of this certification be included in the award 
document for sub-awards at all tiers (including subcontracts, sub-grants, and contracts under grants, 
loans, and cooperative agreements) and that all sub-recipients shall certify and disclose accordingly. 

This certification is a material representation of fact upon which reliance was placed when this transaction 
was made or entered into. Submission of this certification is a prerequisite for making or entering into this 
transaction imposed by Section 1352, Title 31, U.S. Code. Any person who fails to file the required 
certification shall be subject to a civil penalty of not less than $10,000 and not more than $100,000 for 
each such failure. 

CU/DrlHS/110713 
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CERTIFICATION REGARDING DEBARMENT, SUSPENSION 
AND OTHER RESPONSIBILITY MATTERS 

The Contractor identified in Section 1.3 of the General Provisions agrees to comply with the provisions of 
Executive Office of the President, Executive Order 12549 and 45 CFR Part 76 regarding Debarment, 
Suspension, and Other Responsibility Matters, and further agrees to have the Contractor's 
representative, as identified in Sections 1.11 and 1.12 of the General Provisions execute the following 
Certification: 

INSTRUCTIONS FOR CERTIFICATION 
1. By signing and submitting this proposal (contract). the prospective primary participant is providing the 

certification set out below. 

2. The inability of a person to provide the certification required below will not necessarily result in denial 
of participation in this covered transaction. If necessary, the prospective participant shall submit an 
explanation of why it cannot provide the certification. The certification or explanation will be 
considered in connection with the NH Department of Health and Human Services' (DHHS) 
determination whether to enter into this transaction. However, failure of the prospective primary 
participant to furnish a certification or an explanation shall disqualify such person from participation in 
this transaction. 

3. The certification in this clause is a material representation of fact upon which reliance was placed 
when DHHS determined to enter into this transaction. If it is later determined that the prospective 
primary participant knowingly rendered an erroneous certification, in addition to other remedies 
available to the Federal Government, DHHS may terminate this transaction for cause or default. 

4. The prospective primary participant shall provide immediate written notice to the DHHS agency to 
whom this proposal (contract) is submitted if at any time the prospective primary participant learns 
that its certification was erroneous when submitted or has become erroneous by reason of changed 
circumstances. 

5. The terms "covered transaction," "debarred," "suspended," "ineligible." "lower tier covered 
transaction," "participant," "person," "primary covered transaction," "principal," "proposal," and 
"voluntarily excluded," as used in this clause, have the meanings set out in the Definitions and 
Coverage sections of the rules implementing Executive Order 12549: 45 CFR Part 76. See the 
attached definitions. 

6. The prospective primary participant agrees by submitting this proposal {contract) that, should the 
proposed covered transaction be entered into, it shall not knowingly enter into any lower tier covered 
transaction with a person who is debarred, suspended, declared ineligible, or voluntarily excluded 
from participation in this covered transaction, unless authorized by DHHS. 

7. The prospective primary participant further agrees by submitting this proposal that it will include the 
clause titled "Certification Regarding Debarment, Suspension, Ineligibility and Voluntary Exclusion -
Lower Tier Covered Transactions," provided by DHHS, without modification, in all lower tier covered 
transactions and in all solicitations for lower tier covered transactions. 

8. A participant in a covered transaction may rely upon a certification of a prospective participant in a 
lower tier covered transaction that it is not debarred, suspended, ineligible, or involuntarily excluded 
from the covered transaction, unless it knows that the certification is erroneous. A participant may 
decide the method and frequency by which it determines the eligibility of its principals. Each 
participant may, but is not required to, check the Nonprocurement List {of excluded parties). 

9. Nothing contained in the foregoing shall be construed to require establishment of a system of records 
in order to render in good faith the certification required by this clause. The knowledge and 
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information of a participant is not required to exceed that which is normally possessed by a prudent 
person in the ordinary course of business dealings. 

10. Except for transactions authorized under paragraph 6 of these instructions, if a participant in a 
covered transaction knowingly enters into a lower tier covered transaction with a person who is 
suspended, debarred, ineligible, or voluntarily excluded from participation in this transaction, in 
addition to other remedies available to the Federal government, DHHS may terminate this transaction 
for cause or default. 

PRIMARY COVERED TRANSACTIONS 
11. The prospective primary participant certifies to the best of its knowledge and belief, that it and its 

principals: 
11.1. are not presently debarred, suspended, proposed for debarment, declared ineligible, or 

voluntarily excluded from covered transactions by any Federal department or agency; 
11.2. have not within a three-year period preceding this proposal (contract) been convicted of or had 

a civil judgment rendered against them for commission of fraud or a criminal offense in 
connection with obtaining, attempting to obtain, or performing a public (Federal, State or local) 
transaction or a contract under a public transaction; violation of Federal or State antitrust 
statutes or commission of embezzlement, theft, forgery, bribery, falsification or destruction of 
records, making false statements, or receiving stolen property; 

11.3. are not presently indicted for otherwise criminally or civilly charged by a governmental entity 
(Federal, State or local) with commission of any of the offenses enumerated in paragraph (l)(b) 
of this certification; and 

11.4. have not within a three-year period preceding this application/proposal had one or more public 
transactions (Federal, State or local) terminated for cause or default. 

12. Where the prospective primary participant is unable to certify to any of the statements in this 
certification, such prospective participant shall attach an explanation to this proposal (contract). 

LOWER TIER COVERED TRANSACTIONS 
13. By signing and submitting this lower tier proposal (contract), the prospective lower tier participant, as 

defined in 45 CFR Part 76, certifies to the best of its knowledge and belief that it and its principals: 
13.1. are not presently debarred, suspended, proposed for debarment, declared ineligible, or 

voluntarily excluded from participation in this transaction by any federal department or agency. 
13.2. where the prospective lower tier participant is unable to certify to any of the above, such 

prospective participant shall attach an explanation to this proposal (contract). 

14. The prospective lower tier participant further agrees by submitting this proposal (contract) that it will 
include this clause entitled "Certification Regarding Debarment, Suspension, Ineligibility, and 
Voluntary Exclusion - Lower Tier Covered Transactions," without modification in all lower tier covered 
transactions and in all solicitations for lower tier covered transactions. 

CU/DHHS/110713 
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CERTIFICATION OF COMPLIANCE WITH REQUIREMENTS PERTAINING TO 
FEDERAL NONDISCRIMINATION, EQUAL TREATMENT OF FAITH-BASED ORGANIZATIONS AND 

WHISTLEBLOWER PROTECTIONS 

The Contractor identified in Section 1.3 of the General Provisions agrees by signature of the Contractor's 
representative as identified in Sections 1.11 and 1.12 of the General Provisions, to execute the following 
certification: 

Contractor will comply, and will require any subgrantees or subcontractors to comply, with any applicable 
federal nondiscrimination requirements, which may include: 

- the Omnibus Crime Control and Safe Streets Act of 1968 (42 U.S.C. Section 3789d) which prohibits 
recipients of federal funding under this statute from discriminating, either in employment practices or in 
the delivery of services or benefits, on the basis of race, color, religion, national origin, and sex, The Act 
requires certain recipients to produce an Equal Employment Opportunity Plan; 

- the Juvenile Justice Delinquency Prevention Act of 2002 (42 U.S.C. Section 5672(b)) which adopts by 
reference, the civil rights obligations of the Safe Streets Act. Recipients of federal funding under this 
statute are prohibited from discriminating, either in employment practices or in the delivery of services or 
benefits, on the basis of race, color, religion, national origin, and sex. The Act includes Equal 
Employment Opportunity Plan requirements; 

- the Civil Rights Act of 1964 (42 U.S.C. Section 2000d, which prohibits recipients of federal financial 
assistance from discriminating on the basis of race, color, or national origin in any program or activity); 

- the Rehabilitation Act of 1973 (29 U.S.C. Section 794), which prohibits recipients of Federal financial 
assistance from discriminating on the basis of disability, in regard to employment and the delivery of 
services or benefits, in any program or activity; 

- the Americans with Disabilities Act of 1990 (42 U.S.C. Sections 12131-34), which prohibits 
discrimination and ensures equal opportunity for persons with disabilities in employment, State and local 
government services, public accommodations, commercial facilities, and transportation; 

- the Education Amendments of 1972 (20 U.S.C. Sections 1681, 1683, 1685-86), which prohibits 
discrimination on the basis of sex in federally assisted education programs; 

- the Age Discrimination Act of 1975 (42 U.S.C. Sections 6106-07), which prohibits discrimination on the 
basis of age in programs or activities receiving Federal financial assistance. It does not include 
employment discrimination; 

- 28 C.F.R. pt. 31 (U.S. Department of Justice Regulations - OJJDP Grant Programs); 28 C.F.R. pt. 42 
(U.S, Department of Justice Regulations - Nondiscrimination; Equal Employment Opportunity; Policies 
and Procedures); Executive Order No. 13279 ( equal protection of the laws for faith-based and community 
organizations); Executive Order No. 13559, which provide fundamental principles and policy-making 
criteria for partnerships with faith-based and neighborhood organizations; 

- 28 C.F.R. pt. 38 (U.S. Department of Justice Regulations - Equal Treatment for Faith-Based 
Organizations); and Whistleblower protections 41 U.S.C. §4712 and The National Defense Authorization 
Act (NDAA) for Fiscal Year 2013 (Pub. L. 112-239, enacted January 2, 2013) the Pilot Program for 
Enhancement of Contract Employee Whistleblower Protections, which protects employees against 
reprisal for certain whistle blowing activities in connection with federal grants and contracts. 

The certificate set out below is a material representation of fact upon which reliance is placed when the 
agency awards the grant. False certification or violation of the certification shall be grounds for 
suspension of payments, suspension or termination of grants, or government wide suspension or 
debarment. 

E/27114 
Rev, 10/21114 
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New Hampshire Department of Health and Human Services 
Exhibit G 

In the event a Federal or State court or Federal or State administrative agency makes a finding of 
discrimination after a due process hearing on the grounds of race, color, religion, national origin, or sex 
against a recipient of funds, the recipient will forward a copy of the finding to the Office for Civil Rights, to 
the applicable contracting agency or division within the Department of Health and Human Services, and 
to the Department of Health and Human Services Office of the Ombudsman. 

The Contractor identified in Section 1.3 of the General Provisions agrees by signature of the Contractor's 
representative as identified in Sections 1.11 and 1.12 of the General Provisions, to execute the following 
certification: 

1. By signing and submitting this proposal (contract) the Contractor agrees to comply with the provisions 
indicated above. 

6127114 
Rev, i 0/21114 

Contractor Name: 

Name: Kori Stenzel 

Title: Senior Manager, WIC Contracts 

ExhibitG 
Contractor Initials_~_-'} __ _ 

Car: ~1:ation of Complianc:,;, v,ith requlrornonts pertainir.g :o Federal Nond!scriminaton Equal Trea\ment of J-'.ai:h-Basod Orgar.izatlons 
and VVnistleblower pratec!io,~ 
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State of New Hampshire 

Department of State 

CERTIFICATE 

I. William tvl. Gard111:r, Secretary of State of the State or \c\l' l lampshin:. do h1crcby certify that ABBOTT LABORATORIES 

I:XC is a Delaware Profit Corporation registered 10 transact business in New Ilampshire on April 1 L 2016. l further certily that al! 

fre, and documents rc-quin:d by the Secretary of St:il<.' ·~ o!Tice have been received and is in good stand inµ as far as this office is 

concerned. 

Business ID: 741958 

Certificate Number: 0005377734 

lN TESTHv10:-.JY WllEREOF, 

I hereto set rny hand and cause to be affixed 

1he Seal oftlie Stale ofJ\:ew Hampshire. 

this 7th day of June A.D. 2021. 

William i'vl. Ga1dn12r 

S.:crctary of State 



CERTIFICATE 

I, Jessica IL Paik, do hereby certify that I am a duly elected and qualified Assistant Secretary of Abbott Laboratories 
Inc. and acting as such; that Abbott Laboratories Inc. is a corporation duly organized and validly existing under the laws of 
the State of Delaware with its principal office at 100 Abbott Park Road, Abbott Park, Lake County, Illinois; that I am a 
keeper of its books and records and its corporate seal; that the following resolution is a true, complete and correct copy of an 
action taken by written consent of its sole Director on June 25, 2007; that such resolution is still in force; and that the 
following persons have been duly appointed to the offices set forth after their names and are present incumbents of such 
offices: 

RESOLVED: That any one of the Chairman of the Board and Chief Executive Officer; any President and Chief 
Operating Officer: the Chief Financial Officer; any Executive Vice President; any Group Vice President; any Senior Vice 
President; any Vice President; the Secretary; the Controller; the Treasurer; any Assistant Treasurer; any Divisional Vice 
President; any Divisional Director; any Director; any Business Unit Controller; any Manager or any Administrator of any one 
of Contracts, Pricing, Marketing, Sales or Commercial Operations; or any Divisional Government Sales Manager of this 
Corporation, be, and hereby are, authorized to quote prices and tender bids, and to enter into contracts for the sale of any 
products or services of this Corporation to, and with, any and all customers of this Corporation, including specifically the 
United States and any of its offices, agencies or departments, and any state of the United States or political subdivision 
thereof, and any of their offices, agencies or departments, having full authority in their discretion as to prices, tenns, 
conditions, warranties or any other provisions necessarily relating to said bids and contracts. 

CHRIS CALAiv1ARI 
Vice President, Pediatric Nutrition 
US Pediatric Nutrition 
Abbott Laboratories Inc. 

MICHAEL DLUZYNSKI 
Divisional Vice President & Controller 
Abbott Nutrition, a division of 
Abbott Laboratories Inc. 

JENNIFER FOLEY 
Divisional Vice President, Retail Sales 
Abbott Nutrition, a division of 
Abbott Laboratories Inc. 

KORI STENZEL 
Sr. Manager, WIC Contracts 
Abbott Nutrition, a division of 
Abbott Laboratories Inc. 

DEBORAH MCDONOUGH 
Group Manager, Healthcare Markets 
Customer Service Operations 
Abbott Nutrition, a division or 
Abbott Laboratories Inc. 

DANIEL C. MARPLE 
Divisional Vice President, Adult Nutrition Marketing 
Abbott Nutrition, a division of 
Abbott Laboratories Inc. 

BRENT Al\fES 
Senior .\·tanager, Commercial Operations 
Abbott Nutrition, a division of 
Abbott Laboratories Inc. 

LORI HO?\'NER 
Sr. Director, Commercial Operations 
Abbott Nutrition, a division of 
Abbott Laboratories Inc. 

RYAN HCLSE 
Senior Manager, Acute Care Contracting 
Abbott Nutrition, a division of 
Abbott Laboratories Inc. 

MANDY PRIME 
Senior Manager, Distributor Relations/Operations 
Abbott Nutrition, a division of 
Abbott Laboratorks Inc. 

SHAWN MILLERICK 
Divisional Vice President. Pediatric Marketing 
Abbott Nutrition, a division of 
Abbott Laboratories Inc. 

MINDI MYSER 
Divisional Vice President. Marketing 
Abbott Nutrition. a division of 
Abbott Laboratories Inc. 

IN WITNESS WHEREOF, I have affixed my name as Assistant Secretary of Abbott Laboratories Inc. as of this 
7 dav of June, 2021. 
-····-- .. 

~:~a H. Paik, Assistant Secretary 

#12193997v1 



~ 
ACORD® CERTIFICATE OF LIABILITY INSURANCE I 

DATE (MMIDD/YYYY) 

~ I /I /2022 12/14/2020 
THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER. THIS 
CERTIFICATE DOES NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE POLICIES 
BELOW. THIS CERTIFICATE OF INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEEN THE ISSUING INSURER(S), AUTHORIZED 
REPRESENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLDER. 

IMPORTANT: If the certificate holder is an ADDITIONAL INSURED, the policy(ies) must have ADDITIONAL INSURED provisions or be endorsed. 
If SUBROGATION IS WAIVED, subject to the terms and conditions of the policy, certain policies may require an endorsement. A statement on 
this certificate does not confer rights to the certificate holder in lieu of such endorsement(s). 

PRODUCER Lockton Companies CONTACT 
NAME: --- --- -- -- --------

Three City Place Drive. Suite 900 PHONE -- --- 7FAX --
IA/C No Ext\: (A/C Nol: 

St. Louis MO 63141-7081 E-MAIL 

(314) 432-0500 ADDRESS: 

__ INSURER(S) AFFORDING COVERAGE __ INAIC# 

~ -- --- --- --- ----- -- - -- ---- --- ---- INsuRER A: Old_Republic Insurance CompJillY __ --L 24)47 _ 
INSURED 

Abbott Laboratories INS_URER_B_: ---- -- --- t- ----
1428060 

-- ---- -- ---- ----

I 00 Abbott Park Road INSURER C 
-- -- ----- -- - - --- -- -- ~----- -----

Abbott Park IL 60064 INSURER D: 
-- ---- --- ---- -- ----- ---- -----

INSURER E: 
-- -- --- ---- -- -- ----- - - ----

INSURER F: 

COVERAGES ABBLA CERTIFICATE NUMBER: 16010013 .. REVISION NUMBER· xxxxxxx 
THIS IS TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD 
INDICATED. NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS 
CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS, 
EXCLUSIONS AND CONDITIONS OF SUCH POLICIES. LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS. 
---- ------ --- ------ -- ---

- iADDLISUBR --
------ --- - -

i POLICY EFF I POLICY EXP--[ 
--- ----- --- -- -- -- ---

I~/! I TYPE OF INSURANCE INSD WYO' POLICY NUMBER (MM/DD/YYYY\ IMM/DD/YYYY\ LIMITS 

IX i COMMERCIAL GENERAL LIABILITY 
IN 

! 
N 

I 

I 

\ EACH OCCURRENCE : S 10.000,000 A J\l\\'i'.Z 315913 I I 2021 I 1:2022 [ J)C I CLAIMS-MADE -] OCCUR 
I 

~DAMAGCn'fRENTED--:---• ---- ----

I 

PF(_EMIS_l:'_~E;;_occurrerig,l_ __JJ;_l,000,0_QQ_ ___ 

rX J _Rytm Datc:Jll/05__ __ 

I 

MED EXP (Any one person) : S 10.000 

l _J --------- --- -1 I 

~~-;SON~~ A~~J~~-~~-1-0~00(lOOO --

GEN'L AGGREGATE LIMIT APPLIES PER: 

I 

_GENE_R~L_AG_G_F<_EGA-7:_E__ -'-s_l O_,_OOQ,O_Q_Q __ i xj -- , PRO- [-~_I LOC I I PRClD_UCTS _:_COMf'!_OP AG_c;_! : _l_0,00_0,_000_ ,--- POLICY l __ JECT 

I 
I 

OTHER: I 

J\ AUTOMOBILE LIABILITY 
I 

I 

1\1\\Tll 314334 21 I I 2021 I I I '2022 f fEt:~~t0~INC3l_~-LIM~ ~5_1,QOO.OQQ_ --

I 

N N -
L ANY AUTO BODILY INJURY (Per person) S XXXXXXX 

OWNED - SCHEDULED 
-- ---- --- --- . - 1-- --- -- ---

- AUTOS ONLY - AUTOS 

I 

I 

!BODILY INJURY (Per awdent) ! s xxxxxxx 
HIRED NON-OWNED 

PP~~~;:~t~tDAMAGE S XXXXXXX 
f-- AUTOS ONLY f-- AUTOS ONLY I ,( ___ --~ --- ------------------

I I i : s xxxxxxx 
' UMBRELLA LIAB c=J.;CUR I I ' NOT J\PPI.IC't\1-lLL I ~c_H OCCURREl'-Jc;_E s xxxxxxx -H EXCESS LIA_El_ - CLAIMS-MAD~' 

---

I 

~ AGGREGA_TE _ ----
: s xxxxxxx 

DED j; RETENTIONS :1 
~,----·----

s xxxxxxx 
J\ 

I WORKERS COMPENSATION ! ' N M\\'C 314333 21 I I 2021 I I 2022 
' . F'ER I OTH- ' 

! AND EMPLOYERS' LIABILITY 
Y/N I I I :L\:;:~~~IDENT ER~: s 2.000J)QO -- -ANY PROPRIETOR/PARTNER/EXECUTIVE 

, OFFICER/MEMBER EXCLUDED? CE:] N/A 
1

1 

(Mandatory in NH) 

1 I 

: E.L. DISEASE - EA EMPLOYEE S 2 000.000 
If yes, describe under i E--;:- DIS;;SE - POLICY LIMIT !s2'.ooo 000 -DESCRIPTION OF OPERATIONS below 

! ! 

I 

! 

I 
I i I 

DESCRIPTION OF OPERATIONS/LOCATIONS/ VEHICLES (ACORD 101, Additional Remarks Schedule, may be attached if more space is required) 

RE: 3300 Stelzer Rd, Columbus, 011. 43129. 

CERTIFICATE HOLDER 

16010033 
DEPARTMENT OF HEALTH AND HUMAN SERVICES 
129 PLEASANT STREET 
CONCORD NH 03301-3857 

CANCELLATION 

SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE 
THE EXPIRATION DATE THEREOF, NOTICE WILL BE DELIVERED IN 
ACCORDANCE WITH THE POLICY PROVISIONS. 

N. All rights reserved. 
ACORD 25 (2016/03) The ACORD name and logo are registered marks of ACORD 


