THE STATE OF NEW HAMPSHIRE

New Hampshive
FrrE: W o
: b . DEPARTMENT OF TRANSPORTATION

Department of Transportation

Victoria F. Sheehan William Cass, P.E.
Commissioner Assistant Commissioner
His Excellency, Governor Christopher T. Sununu Bureau of Right-of-Way
and the Honorable Council September 15, 2021

State House
Concord, New Hampshire 03301

REQUESTED ACTION

Pursuant to RSA 4:39-d, “Leasing of State Owned Real Estate on Public Waters”, authorize the New
Hampshire Department of Transportation (Department) to retroactively lease 59.42' linear feet of
shoreline along lake Winnipesaukee adjacent to Route 11 in the Town of Alton, to James Durkin and
Catherine O’Brien (Lessees). The term of the lease will be five years, effective August 1, 2021 through
July 31, 2026. The annual lease amount is $2,077.92 effective upon Governor and Executive Council
approval.

Lease income will be credited as follows:

04-096-096-962015-3028-406912 FY 2022 FY 2023 FY 2024
$1,904.76 $2,077.92 $2,077.92

FY 2025 FY 2026 FY 2027
$2,077.92 $2,077.92 $173.16

EXPLANATION

This request is retroactive to coincide with the signed lease terms.

As aresult of the number of encroachments discovered along the NH Route 11 corridor in 2013, a
reestablishment plan was developed and all abutters were notified of their encroachments. The
Department has decided to enter into Lease Agreements with those land owners meeting statutory
requirements.

The taxes for the Alton Bay leases will be calculated by using the linear distance of front‘age along the
lake as outlined in RSA 228:57-a, [V. This calculation method was reviewed and supported by the
Attorney General’s Office, and is currently used by the Department’s Bureau of Rail and Transit.

JOHN O. MORTON BUILDING » 7 HAZEN DRIVE » P.O. BOX 483 « CONCORD, NEW HAMPSHIRE 03302-0483
TELEPHONE: 603-271-3734 « FAX: 603-271-3914 » TDD: RELAY NH 1-B00-735-2964 « INTERNET: WWW.NHDOT,COM




The Department received a request from the Lessee, to lease the subject property located in the Town of
Alton.

On June 21, 2021, the Long Range Capital Planning and Utilization Committee granted approval (LRCP
21-023) to enter into Lease Agreements with property owners adjacent to NH Route 11 along Lake
Winnipesaukee in the Town of Alton, valid for 5-year terms with the option of renewal at the end of the
S-year term.

The Department respectfully requests authorization to retroactively enter into a 5-year lease with the
Lessees.

Sincerely,

L.+ A

Victoria F. Sheehan
Commissioner

VFS/SGL/Imw
Attachments

C:\Users\N lANAF\Downloads\Durkin-O'Brien G&C Cover letter.docx



- LITTORAL RIGHTS LEASE -
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STATE OF NEW HAMPSHIRE

DEPARTMENT OF TRANSPORTATION
“DEPARTMENT”

AND

Ja'n~1esDurkin a:md;C;atherine O'Brien
“TENANT"

for property located at
160 Spring Steet, Alton New Hampshire

AUGUST 1, 2021 - JULY 31, 2026
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LITTORAL RIGHTS LEASE

THIS LEASE AGREEMENT, made between The State of New Hampshire, Department of Transporiation,
hereinafter called the “Department,” and James Durkin and Catherine O'Brien hereinafter called the
‘Tenant.

WHEREAS the Department is the owner of land as identified on the State of New Hampshire
Reestablishment Plan dated November 13, 2013, and recorded as Drawer L73-45, at the Belknap County
Registry of Deeds.

WHEREAS James Durkin and Catherine O'Brien agree(s) to enter into a lease agreement in accordance
with RSA 4:39-d, the subject Lease being 59.42’ of shorefront located directly across from Parcel 41
shown on said plan, and also identified on Alten Tax Map 38, Lot 8, as depicted on exhibit A attached
hereto, hereinafter called “the lot”, and,

WHEREAS the Tenant has requested to lease the littoral rights fo use said shoreline of the lot along Lake
Winnipesaukee on an “as is”, femporary basis,

NOW THEREFORE the Department is willing to comply with said request, provided that the Tenant, as a
condition to the enjoyment of said littoral rights, joins in the execution of this Lease for the purpose of
accepting each and every condition herein set forth during.the term of this Lease.

1. IDENTIFICATION OF THE LEASED PROPERTY
1.1.  For and in consideration of the rent and the mutual covenants hereinafter stated, and the
acceptance by the Tenant of each and every term and condition herein set forth, the Department

hereby leases to the Tenant the LITTORAL RIGHTS to the shoreline of Lake Winnipesaukee as
depicted on Attachment A incorporated herein.

2. TERM.

2.1.  The term of this Lease shall begin on August 1, 2021 and shall end on July 31, 2026, unless
terminated sooner in accordance with the provisions of this Lease.

3. RENT

3.1.  Rent for the term of the Lease shall be $2,077.92 annually.

3.2. Rentis due annually, on or before August 1%, to the “TREASURER, STATE OF NH" and mailed
to: New Hampshire Department of Transportation, Bureau of Finance and Contracts, P.O.
Box 483, Concord, NH 03302.

3.3. If acheck is returned unpaid for any cause within reasonable control of the Tenant, the Tenant
agrees to pay an additional charge of $50.00 to the Department and the Department will have the
right to require any or all subsequent payments to be in the form of cash or money orders for the
remaining term of the Lease.
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34. PerRSA72:23, I(b)(4), "Failure of the Lessee to pay the duly assessed personal and real estate
taxes when due shall be cause to terminate said Lease or agreement by the Lessor."

4. USE OF PREMISES

4.1.  The temporary littoral rights are herein conveyed only for nan-commercial, private uses Any
public and/or commermal uses are not permitted under this Lease.

4.2, The Tenant shall not use the littoral rights, or property in any manner that will disturb the peaceful
enjoyment of others.

5. COMPLIANGE WITH LAWS

5.1.  The Tenant shall comply with all the laws, ordinances, rules and orders of appropriate
govemmental authorities during the term of this Lease.

6. ASSIGNMENT.AND SUBLE'ITING

6.1.  The Tenant shall not assign, license, sublet, transfer, grant, or otherwise convey this Lease or
any of the littoral rights associated with this Lease.

7. HOLDOVER BY THE TENANT.

7.1.  No holdover by the Tenant will be permitted. The Department and the Tenant. must execute a
new lease on ‘or before expiration of an existing lease for the. Tenant to remain in possession of
the littoral rights.

8. DEFAULT.

8.1. The Department shall be the sole judge of what shall conshtute a violation of the provisions of the
Lease, or the failure of the Tenant to othierwise abide by any of the covenants herein contained.

9. TERMINATION OF LEASE FOR CAUSE,

9.1, In the event the Tenant defaults in the payment of any instaliment of rent or other sum herein
specified and such default continues for (seven) 7 days after written notice thereof, or if the
Tenant defaults in the observance or performance of any other of the Tenant's covenants,
agreements, or obligations hereunder and such default shall not be corrected within thlrty (30)
days of written notice by the Department to the Tenant specifying such default and requiring it to
be remedied then, and in such an event, the Depariment may terminate this Lease and the
temporary littoral rights herein conveyed. Tenant hereby understands and agrees to forfeit any
and all rents that have been prepaid if this Lease is terminated for cause.

9.2.  Sale or transfer of the Tenant's abutting property, identified in the Alton tax records as Map 38,
Lot 8, will be cause for termination of this Lease under paragraph 9.1 above. /

[
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9.3

10.TER

Page 4of 8’

The Department shall be entitled to recover incidental costs, attomey's fees, and court costs from
the tenant if it becomes necessary for the Department to institute suit for eviction, damages,
rental arrears, or violations of the terms of this Lease.

MINATION FOR CONVENIENCE

10.1.

10.2.

The Department may terminate thé Lease at any time by giving at least a 90-day notice thereof in
writing, and may take full, exclusive, and complete possession of the littoral rights hereby leased,
at the end of said 90-day period with no further liability of any nature whatsoever to the Tenant for
doing so. Should the Department terminate this Lease by giving the 90-day notice during any
period for which rent has already been paid, the Department will reimburse the Tenant for the
pro-rata proportion of the remaining number of days for which rent has been paid in advance but
during which the Tenant no longer retains said littoral rights.

The Tenant may terminate this Lease at any time by giving at least a 30-day notice in writing,
specifying in said notice to day (and time of day) on which possession of the littoral rights will be
surrendered. In the event that the Tenant shall terminate this Lease in accordance with the above
provisions, Tenant hereby understands and agrees to forfeit any and all rents that have been
prepaid if this Lease is terminated under this paragraph.

11.SURRENDER OF ENCUMBERANCES TO THE LITTORAL RIGHTS

1.1

In the event that the Term or any extension thereof shall have expired or terminated, the Tenant
shall peacefully quit and surrender to Department. In such a case, Tenant further agrees fo
remove any and all non-Department owned improvements, alterations, or additions that
encumber the site at Tenant’s expense.

12.INDEMNIFICATION AND RELEASE FROM LIABILITY

121

12.2.

123.

r 4/6/2021

The Tenant shall defend, indemnify, and hold harmless the State of New Hampshire, its
agencies, officers, agents and employees, from and against any and ali losses suffered by the
State of New Hampshire, its officers, agents and employees, and any and all claims, liabilities or
penalties asserted against the State, its officers, agents and employees, by or on behalf of any
person on account of, based on or resulting from, arising out of {or which may be claimed to arise
out of) the acts or omissions of the Tenant or from the use or exercise of said littoral rights.

The Tenant further releases the State of New Hampshire, its agencies, agents and employees,
from any and all claims or demands for damages or injuries of any nature whatsoever attributable
directly or indirectly to the littoral rights herein leased.

The Tenant shall provide to the Depariment proof of insurance demonstrating that the required

coverage has been obtained before taking possession of the Premises and thereafter upon
renewal of the policy.

Tenant(s) Initials
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12.4.

The Tenant shall provide a minimum General Liability coverage: $1,000,000.00 per incident,
$250,000.00 per person; or unless insurance of a different type and in higher amounts is
customary. The Tenant shall provide to the Department a certificate of insurance demonstrating
that the required coverage has been obtained and containing the following wording. “The State
of New Hampshire is named as additional insured with respect to liability arising from the use
and/or occupation of State-owned premises under this Agreement between the State and the
Named Insured.” The Tenant shall keep same in force, at the Tenant's expense, throughout the
Tenant's tenancy.

13.MISCELLANEQUS

13.1.

13.2.

133.

13.4.

13.5.

136.

137.

Department's Agents. All rights and obligations of the Department under this Lease may be
performed or exercised by such agents as the Department may select.

Notice. Any notice by a party hereto to the other party shall be deemed to have been duly
delivered or given at the fime of mailing by registered or certified mail, postdate prepaid, in a
United States Post Office.

.Extent of Instrument, Chioice of Laws, Amendment_ etc. This Lease, which may be executed

in a number of counterparts, each of which shall have been deemed an original, but which shall
constitute one and the same instrument, is to be construed according to the Laws of the State of
New Hampshire, is to take effect as a sealed instrument, is binging upon, inures to the benefit of,
and shall be enforceable by the parties hereto, and may be canceled, modified, or amended only
by a written instrument executed and approved by the Department and the Tenant.

-No Waiver of. Breach. No assent, by either party, whether express or implied, to a breach of

covenant, condition or obligation by the other party, shall act as a waiver of a right of action for
damages as a result of such breach, or shall be construed as a waiver of any subsequent breach
of the covenant, condition or obligation.

.Unenforceablé Termns. !f any terms of this Lease or any application thereof shalt be invalid or
unenforceable, the remainder of the Lease and any application of such term shall not be affected
thereby.

Entire Agreement:. This Lease and any documents attached hereto or referenced herein shall
constitute the entire Agreement and understanding between the parties hereto and supersedes

all prior Agreements and understanding relating to the subject matter hereof.

No Waiver of Sovereign Immunity. No provision in this Lease is intended to be or shall it be
interpreted by either party to be a waiver of the State’s sovereign immunity,

14.Tenant Liability.

14.1.

All Tenants accept jointly and severally liable for all Tenant responsibilities of this Lease.

\
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15. Effective
15.1. This Lease is subject to approval of both the Long Range Capital Planning and Utilization

Committee, and the Governor and Executive Council and thereafter will become effective on
August 1,2021.-

16. Amendments

16.1. None

41612021 o Tenant(s) Initials _@ /L U
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IN WITNESS WHEREOF, the parties hereto have set their hands as of the day and year first above
written.

The State of New Hampshire

Depariment of Transportation

(24.- £ A\N Date 5"’3(11,,
|clo?iaF Sheehan Commissioner
Department of Transportation

STATE OF NEW HAMPSHIRE, ME2LLLACY . (0. SSADAUST 25AD. 2024
Onthis26™ day of AVGUST 2021 beforeme, (NS [l E1@. e )

undersigned officer, personally appeared, Vlctona F. Sheehan, who acknowledged as being the ¢ :; .
Commissioner, and as such, being authorized to do so, executed the foregoing instrument for the purposes’ ‘_ »
therein contained, by signing the name of the State of New Hampshire as the Commissioner of the ‘

Department of Transportation.

IN WITNESS WHEREOF | have hereunto set my hand and seal.
USA M, WEIR, Notary Pubiic

L UWote — M,co;,;,,‘mmmmmgm

S

Paak P S dmnANe £ P

Notary Public/Justice-otthe.Peace My commission expires

| i I’Yl(ﬂ\/ Date /27 -2
Phone: (e)7- 436-9773)

Email: C(Hhﬂ(x%rtenéﬂ@ gmw’ - (0w
Foas Dokin  0ae21-2
Phone: °\'\‘€ 450 - %16

Email Oad Durkin @ o] s

Tenani:,g‘ A&

STATE OF NEWHAMPSHIRE, _..... . . . 8§ : AD.20___

Personally appeared the above named _ , acknowledged the foregoing
instrument to be his voluntary act and deed. Before me:

XAl O oo

Notary Public/Justice of the Pea

My commission explres r iq l ?.O?:Z/

SR JUUE A, LA BONTE
f\ O Jj Motary Pubbc, Cormaorpieatth of Massachusets
¥4 Myﬂomm!s..bnuphesuayﬂ?ﬁzz
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Attachment “A”

NARDELLO. NORMAN
& MARIE I.

P, WAYNE & Source title 158/102
SUSAN had no acoess to lake
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had no access to lake

4021 1. Tenant(s) nitials __-aidy. Vb .
I J“J’ \ () —%ﬂ} 7

PRSP




STATE OF NEW HAMPSHIRE
‘DEPARTMENT OF TRANSPORTATION

USE & OCCUPANCY AGREEMENT

160 Spring Steet, Alton New Hampshire

THIS USE & OCCUPANCY AGREEMENT, is entered into this 1* day of August, 2021,
between James Durkin and Catherine M. O'Brien, hereinafter called the “Licensee(s)” and the
State of New Hampshire, Department of Transportation, P.O. Box 483, Concord, New Hampshire,
03302-0483, hereinafter called the “Department”.

. WITNESSETH, that the Licensees do hereby covenant and agree to follow the stipulations set
forth in this Use & Occupancy Agreement, relative to a certain portion of a premises, herein termed
the “Encroachment,” located on Department-owned property as shown on the State of New
Hampshire Reestablishment Plan dated November 13, 2013, and recorded as Drawer L7345,
at the Belknap County Registry of Deeds, a portion of which is attached hereto as Exhibit A. The
Licensees covenant and agree to follow these stipulations in exchange for a non-exclusive,
temporary use of the Encroachment for recreational use and access to Lake Winnipesaukee.

DESCRIPTION OF ENCROACHMENT: The Encroachment shall consist of two (2) locations
within the highway right-of-way located on NH Route 11 in the Town of Alton, as shown on
Exhibit A, and more specifically described as follows:

a. A set of steps located on the east side of NH Route 11, at Station 54+00, and shown as
Parcel 41 A on said plans. ,

b. A deck and two sets of steps located on the west side of NH Route 11, at Station 54+00,
and shown as Parcel 41 on said plans.

WHEREFORE the Licensees agree to the following terms and conditions in exchange for the
non-exclusive, temporary use of the Encroachment identified above,

1. The Licensees acknowledge (hal pt:I'TIbelUl’l to access the Encroachment(s) is granted
subject to any and all matters as shown on the above-described plans or any other matter
of record.

2. The term of this Agreement shall begin on August 1, 2021 and shall end on July 31, 2026,
unless terminated sooner in accordance with the provisions of this Agreement,

3. Except as provided herein, the Licensees are granted permission to use and maintain the
above-described Encroachments for the purposes of accessing Lake Winnipesauke for
private recreational purposes. The Department retains the right to revoke the permission
granted by this Agreement.

4. 1f the Encroachment area is required for highway maintenance, construction,
reconstruction, or any other purpose, at any future time, the Department will so inform the

Page 1 of 7
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Licensees and give adequate time for the removal of any or all items and structures by the
Licensees at no expense to the Department. If any or all items and structures are not
removed at the time this area is required by the Department, the Department will remove
and dispose of any or all of these items and structures as necessary with no liability for the
Department to reimburse for the value of said items and structures.

The Licensees acknowledge that this permission for the non-exclusive, temporary use of
the'Encroachment does not create an ownership interest, easement, or any other property
interest in the underlying Department-owned property.

By entering into this Use & Occupancy Agreement, the Licensees waive any and all claims
of ownership to the above-described parcel.

The Licensees agree that any alterations, additions for improvement, maintenance, use, or
repair of the Encroachment is subject to the advance written approval of the Department of
Transportation, Bureau of Highway Maintenance, District Three, located at 2 Sawmill
Road, Gilford, New Hampshire 03249, or-any other such location that the NHDOT District
3 office may be located at a future date.

The Encroachment shall in no way interfere, obstruct, or prevent adequate sight distance
for the safe movement of all types of traffic entering or leaving the subject premises, as

~ determined by the standard highway desi gn requirements.

10.

12.

13.

The Encroachment shall in no way interfere, obstruct, or prevent any or all highway
maintenance activities.

If the Encroachment is found to interfere, obstruct, or prevent the safe movement of any’

type of traffic, highway maintenance, or repair activities, the obstruction must be removed
promptly by the Licensees, at no expense to the Department. If the Licensees do not
promptly remove said obstructions when so notified, the Department will remove the
obstructions as necessary with no liability for damages, costs, or relmbu:sement forany or
all items removed. : , ‘

. The Encroachment shall in no way create u'nsanitary. or unsightly conditions within the

surrounding area. It shall be the responsibility of the Licensees to ensure the Encroachment
is kept clean and free of litter.

The Licensees are prohibited from removing any trees larger than one-inch diameter within
the Department-owned land without the express written permission of the Department.
Ground cover and shrubs shall not be disturbed.

The Licensees are prohibited from planting or landscaping on the Department-owned land,

or from placing signs, fences, flagpoles, patios, or any other item on the Department-owned
land.

Page 2 of 7
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14,

15.

16.

17.

18.

15.

20.

21.

22.

23,

24.

25.

26.

The Licensees are responsible for any damages to the Department-owned land, including
but not limited to vegetation loss requiring re-stabilization, as determined by the
Department.

No portion of any Encroachment shall be attached to guardrail posts, sign posts, any other
Department-owned device, extend above the top of guardrail posts, or extend toward the
highway beyond the face of the guardrail.

The Licensees are prohibited from constructing additional stairways or creating breaks in
the guardrail. As the Department replaces the guardrail in the vicinity of the Encroachment,
the Department retains the right to close any existing openings, and remove any stairs upon
notice.

Stairs shall be no wider than six feet and constructed over the hlghway slope without any
regrading or altering the slope.

Stairs shall be constructed in conformance with standard building materials and methods,
and kept in good repair by the Licensee. Stairs deemed by the Department to be a hazard
are subject to immediate removal after reasonable notice to the Licensee, with expense of
said removal being reimbursed by the Licensee.

Licensee agrees to obtain an excavation permit from the Department for placement of any
anchoring systém associated wnth positioning or suspending seasonal docks.

Parking is prohibited on the Department-owned land.

Storing of private equipment is prohibited on the Department-owned land, unless
specifically authorized by the Department.

New Septic tanks, including but not hrmted to holding tanks, shall not be constructed on
the Department-owned land. - -

Septic tanks existing at the time this Agreement is executed shall be kept in good repalr
and shall comply with all relevant regulations-and requirements.

Additional utilities, including wells, shall not be placed on Department-owned land w1thout
prior permission of the Department.

The Encroachment shall not be used for any purposes other than the recreational lake
access.

By signing this Use & Occupancy Agreement, the Licensees hercby agree to defend,
indemnify, and hold harmless the State of New Hampshire, its agencies, agents, officers,
and employees, from and against any and all losses suffered by the Licensees, their officers,

and employees, and any and all claims, liabilities, or penalties assessed against the State of

New Hampshire, its agencies, agents, officers, and employces, by or on behalf of any

Page 3 of 7
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27.

28.

29.

30.

31.

32

33.

34.

person, of account of, based on, resulting from, arising out of (or which may be claimed to
arise out of the acts or omissions of the Licensees, or any individual or company contracted
or hired by Licensees). Nothing contained herein shall constitute a waiver of the sovereign
immunity of the State, which immunity is hereby reserved to the State.

The Licensees shall provide to the Department proof of insurance demonstrating that the
required coverage has been obtained before taking possession of the Premises and
thereafter upon renewal of the policy.

The Licensees shall provide a minimum General Liability coverage: $1,000,000.00 per
incident, $250,000.00 per person; or unless insurance of a differcnt type and in higher
amounts is customary. The Licensee shall provide to the State a certificate of insurance
demonstrating that the required coverage has been obtained and containing the following
wording. “The State of New Hampshire is named as additional insured with respect to
liability arising from the use and/or occupation of State-owned premises under this
Agreement between the State and the Named Insured.” The Licensees shall keep same in
force, at the Licensees expense, throughout the Licensees tenancy.

The Licensees must stay current and in good standing on all mortgages, taxes, or other
obligations affecting the-Encroachment. The Department reserves the right to bring any
ejectment, eviction, or removal actions in the event that the Licensee fails to comply with

.this section; resulting, in* liens, foreclosures, or any other encumbrance on the
- - ""

Encroachment. -

If the Licensee defaults in the observance or performance of any other of the Licensee’s
covenants or obligations in this agreement, and such default is not corrected within ten
(10) days of written notice by the Department to the Licensee specifying such default and
requiring it to be remedied, the Department may terminate this Agreement.

The Department may revoke this Agreement for any reason at any time.upon 30 calendar
days’ written notice to the Licensee without compensating the Licensee.

.'This Use & Occupancy Agreement may not be assigned, transferred, conveyed, subleased,

or otherwise modified to benefit any individual o entity tiol nimed in this original
Agreement.

Licensee shall comply with all applicable rules, regulations, requirements, statutes,
guidance, and directives that any governing body or State agency may deem appropriate.

This Use & Occupancy Agreement shall be effective for the duration of time that the
Licensee utilizes the Encroachment, or 5 years, whichever shall occur first.

Page 4 of 7
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' >
Jan)is Durkin T

M (f—

Ctierine M. O’Brien

STATE OF NEW HAMPSHIRE
sS

On this Z'TD day of :_‘SL{. M , 20& personally appeared the above-named

and acknowledged the foregoing instrument to be his/her/their

voluntary act and deed. Before me, )(\MM a La_ B@{\‘LE

Notary Public/Justice of tlic Pg

M

ace

2312002

0 JULEA LABONTE
A (o N tiokary Publlc, Commomveath of Massachusetts
Wy Commlaaion Expiros May 27, 2022

, STATE OF NEW HAMPSHIRE
' DEPARTMENT OF

TRANSPORTATION
QA— )

Victoria Sheehan, Commissioner

PO Box 483 o
Concord NH 03302-0483 : At

STATE OF NEW HAMPSHIRE
MERRIMACK; S8

On this ‘26 day of AVGUSTS 2021 | personally appeared the above-named Victoria
Sheehan, Commissioner of the Department of Transportation, and as such, being duly authorized
to do so, executed the foregoing instrument for the purpose therein contained. Before me,

Lo et

Notary Public/Justice-of-the-Reses-
My commission expires: )
USAT, WEIR, Notary Public
State'of Néw Hampehiro
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Exhibit A
RECORDED PLAN

NARDELLO. NORMAN
& MARIE I

P. WAYNE & Source title 158/102

SUSAN Dbad no access to lake <
c'title 1777100 l A )
yaceess to lke @l

) iy

1665/923 .. 1
53+80.62/

a _y ~ 1324/463
166575 "
z3 “NARDELLO.. NORMAN

LE & MARIE 1.

Source title 158/102
COPP. WAYNE & , - 3
" . SUSAN bad no nccess to Jake
Source ttle 177/100 & 2477265
bad no accass to lake
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Exhibit B

Approximate Locations of Encroachments:

C
* @

1324/463 @l

~Hencroachments]

eficroachment}”.,.., ;4§

PR ) .
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(FAP F 250 (4) -Alton 1832HA)

STATE OF NEW HAMPSHIRE e 24 <fh®
INTER-DEPARTMENT COMMUNICATION LGP 21-023

FROM: Stephen G. La‘Eonte%\ DATE: June 4, 2021
Administrator
AT: Dept. of Transportation
Bureau of Right-of-Way
SUBJECT:. Rental of State Owned Property.on Alton Public.Waters  Approved by the Long
RSA 4: 135-d. ;
Range Capital
TO: Representatlve John Graham: Chairman Planning and
-Lang, Range Capltal Planning-afid. Utjlnzahon Committee - (tilization Committee
June 21, 2021

REQUESTED‘AGTION

Pursuant to RSA 4: 39-d Leasing of. State Owned. Raa! Estate on Publlc Watere the
New Hampshlre Department of Transportatlon (Department) requests epproval o eriter
“ into, 27 Léase: A»greementa;(Agreementa) with: properly owners edjaoent -0’ NH.Route 11
along Lake‘Wnnlpeeeukee inthe town of Alton The Agreements would ‘bé valld.for 5
‘year termsvwithfthe optlon ‘of: Tenewal -at the end of 5:year term:’ The lntent of this
requested actlon ls to,euthorlze the\use of state; owned Iand by: Ieeelng 'Department'

:llttoral nghta lo edjacent property OWRers, ensuring compllanoe with menagement of the
property k

-EXPLANATION.

The Department‘acqulred lhe property and* related littoral:rights from- the Town of Alton
in; 1941 for th asslﬂcatlon of NH. Route-11; under Federal-Ald' Pro]ecl No F 230 (4)
"Wnnlpesaukee Road“

Asa resultlofathe - nUmMbERSH gncroachments:discovered, -along;{fie:NH; Route 11-corridor
in’ 2013 a reestabllshment plan was. developed and‘all abutters werg: notiﬁed in wnttng..
-of ‘their encroachmente To resolve the issue ofrencroachmenta the; Department has=
~decldedlto enter: lnto=Lease Agreements wlth those . land owners who.: ‘have eubmlttedv
:epphcatlons,- rneet the atatutory requlrements of RSA 439} and are‘approved by
Governor end Councll’

The rent: amount for.the Alton Bay leases will be calculated.by: usmg the! Iinear dlstenee
of frontage along’the lake as] outhned i RSA 228 57-e Sectlon v, l;‘easlng Certeln“

LT

calculetlon method was re\newed and eupporled by the: Attorney General 5 Oﬂ' ce. and ls
curfently:used by- the Department s Bureau of Rail and Transit.

The maximum tdtal linear-footage of property encompassed by the 27 ‘property owners (s
2:049.42/{éet alorig the’ shorellne of Lake Winnipesaukee. The lease raté is:$34.97 per
inear'téot, therefore the maximum total yearly rental income for the'27 leaee
agreements is pro}ected to be no more than $76,249.29. The Department is still
negotlating length of linear: footage with the.lessees so the actual lmearfrontage for each
property may be reduced’ which could reduce the total lease revenue, The maximum
total yearly taxes projected to be paid to the Town of Alton is approximately $1,040. ¢

The 27 affected:property owners who meet the statutory requirements for a Lease
Agreement under RSA 4:39-d are outlined In Exhibit 1 on page 2.
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Exhibit 1
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The; erartment is respectfully requesllng authorlzation {0 enter.mto §-year Leass:
’Agreements wllh the 27 propertyfowners ad)acent 1o'NH Route 11'along:Lake™
Wmnipasaukee |n the Town of-Alton..

SGLILMWI
Attachments

S\Right-Of-Way\Property MinegémentTOWNS parcels in processiAlion\DocksiLong Range Request\Lang Runge
Request §-4-2024.doe



STATE OF NEW HAMPSHIRE
DEPARTMENT OF REVENUE
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STATE OF NEW HAMPSHIRE

INTER-DEPARTMENT COMMUNICATION LRoP 19-018
FROM: Stephen G. LaBonte%: DATE: June 18, 2018
Administrator

AT: OCept. of Transportation
Bureau of Right-of-Way

SUBJECT:  Process of Addrossing NH Route Right of Way Encroachments In Alton

TO: Represantative John Cloutier, Chairman
Long Range Capital Planning and Utilization Committes

INFORMAT!ONAL ITEM

) The Dopartmonl of Transportation proposes mothods of addressing encroachments into
. the NH Route 11 right of way which inciude dwellings, boat houses, atairs, and decks glong &
section of NH Route 11 in Alton,

EXPLANATION

ownomhip of the land'In' 1841; and embliohed the right of way: boundaﬂes n 1647 as a part of
 the Alion FAP. #F-zaou) 'P-2001 project. -Durinig the reestablishment process, tha Department
ldonﬁﬁed thiat multiple encroachments hed been p!aoed within the.right'of way since the time
when the boundary was originally established. These enoroachmems include dwellings, stalrs,
decks, docks, and-boathouses.

The Department devnloped plan sheets to documont the encroachments:and righl-of-way
boundary. anda formal notica'of reostabhohmont. all of whioh have' boon recorded in'the Belknap'
Rogtstry of Doods Individuals that were affectad by the reestablishment havo baen notified that
-they own E) atruoture that oncroaohos on the Stah‘a propeny

. Slnoe tha time of memblbhment the; Dopamnont has, aﬂowad the' encroachmenu to
remain within the. righit.of ' way. However, the Dopartmom mist’ porlodroeny roovaluato the

s hlghway llmtts ;and.any encroaohments that fie within thooo Iirnns baoed upon malntenanoo and,

\,

oporatlonal noeds As'traffic and: devalopment oonﬁnuo to grow:; ‘the needs.for malntainlng and

) uopemtlng the: roadway may. chango ‘The Dopanmant ml.m have tho abimy to uno this property at

‘Its dlscroﬁon but undorotanos that individuals, uoo and onjoy tho struotum that fie, withln the
B sm 8 proparty In onder to balance theso oompeﬂng interasts the Department ‘proposes to
. ‘enter lnto temporary use. agreements ‘with'gll onoroaohom

‘The typo md term’of- temporary use. agrooment Is dopondent upon.the: type of structure:

i Dwo![lng struch.lras -and boat housas built prior to'the 2013 mostablishmenl will be

A grandfathemd and: el!giblo for B long-tarm ‘sncroachment; agreernent The lerm of the
encroachrnent -agresment would be for 26 :years; of durfng the duratlon the;current
oowpant owns the dwolllng whiohover may expiro sooner. The encroachmont
agmernont Is desirable to the Dopam'nont because it aoknowlodgas the pormanont
nature: of a dwolllng. by aflowing the occupant to remain for a iengthy duration, while
afiowing’ tho Department to make long-term plans about the usa of the right of way, by
agreaing that the dwelling will be removed withiin 25 years atthe [atest.

» Stairs and decks that were bullt prior to the 2013 reestabilshment, and are used to
access an adjacant dock, wlll be eligible for a short-tarm lease. A lease will only be
grantad when the adjaoent dock has maet all NH DES dock pormilﬁng roqulroments
Staire and decks’ that meet these requiraments will be ellglble for-a 5-year lease pursugnt
1o RSA 4:39-C. NG riew stalis or decks wili be approved, and will not be eligibte for e
loase. ’

TAPROPMNGT\201 ALngRaage\Aton\NHRi& | 1 Docks0618liformaticual.doc



» Docks in place prior to the 2013 reestablishment wili be grandfathered until such time as
the NH DES dock pe-mit expires. Upon expiration of a dock permit, 8 dock owner must
enter into a lease agreement with the Dapartment, which wili be contingent upon the
applicant recalving a current NH DES dock permit. All dock leases wlil run concyrrent
with the durstion of the NH DES dock permit. No new docks will be approved, and will
not be ellgible for a lease. The shart-tarm lease is desireble to the Department because
it allows for reevaluaticn of Department needs overy few years, but also allows
Individisala with a dack to continue their pre-existing use until such tima that the
Department may need the property.

The Department has rawewad its maintenence and perational needs-along Route 11 in
Alton, and at this time is.able to allow individuals to continue: their encroaching uses. The
Department wtshes to bégin notifying individuals to enter Into use agreements for each .
encroaching structure. The. ‘specific tanns and condmons of each type of use agreemant are
containedin tha documants’atta&od hereto.

R

SGLUPIMII '
Aftachments

TAPROPMNGT201\LongRange\AlaniNHRte | f Docks06 F8informationai doc:



OoLormo Strest Allas USA®R 2015

T cem—

D23 uts sulygedt 1o ucunso

T
1 l. .
@ t Btennd
T A e
» .

L
‘ 3

l:;euah 'I")qn toren {

' ¥
f L1, PR
r €l it
. Poiowi
:
1 . -
. . L e L) |

N

o T B AN OEOGLO

Ee

TS
e T

e T A

-

2 Delorme Delotmo Strotd Atas LUSAL 2015,
¥LCA ESIhME COM

- .. I
¢ . .
i o -y i
= I T Eoed 37at0
. . - . . ~
- ‘i =— ,‘__.".--————
|
\

voedapsan Datw 2eom Tt 4



NGRE OF 4MRETS
e

aare bl 1 A
se

PPy P

s ‘:g el

C G MAEEEMSEEED

e ewy

BYATC OF buritd AdngSt bl
WIGHAS Y GRITAR T e
———rr -

PLANS OF PROPOZED

FROERAL AL PROJECT :
NO.F D0{a}

R e e T e LA
: LY VR Y]

-t
R~
W. )
[ SO




RS PP L LY Wy P ohnes i PRV

s 4T .lﬁ

1 LEY o=
.é-"-uf::f.-:.'”_..-- '

SRR
EETLRLMEN T O
e e el
s e s & s ety et
SERTRs e | g
+ e e g e g R IR e T I T AU o -4 -“"=’."v*“'"'""'-."'."""-"’




|
I

s P e hmg. L e

LR r R S

————t ey

-t
i

4

o
e

[ ke e e

Taweip

-

—n as
G

S
R

.

i
g,
P

Lttt rithe s Sl

T ;—:-rm‘w.d—-"

wa.mlq.,!.-n.uu "1
[,
- L,
ﬂc. e AL
e L PO
!..l\.«ram.

{:‘:.‘”_r*f :
;;:.‘
'y



- . - . duzs ~ '
- [ T 5 VSRR S e — T - -

X
) 2 7 Pareatinl loas, rghrs (dek nged, v b Alend
! i-'-: po'!"’"" '.lh P g _'1' '7 -(‘-)
i " W (e lariryd in wy

craw? L LYY
T Mo Lasge: right papry =)

- an-c,of

iy, Y e
\ .
'y

TERNATIINAT LT - - JOEiRe . L

s e LT Oy eyt b
I e B il b B ! Sl -
H sy == G A e - . j

T 3 e ——— * iy
- ST e CIENGAREITNLA B RREE




tindividual name)
{individual street addiess}
{individual 1own, siaie, zip}

Re:  Alton Ray Recstublishmeny, Parcel No. { }, Right-of-Way Recstablishment and
Encroachment I'tan

Dear Alton Buy Resident,

You are-recciving this letier becanse you maintain o dwelling. dock, boathouse. stairs, deck,
end/or other structure that encroaches on State-gwned land in Alton. New Hampshire. 1n 2013,
the New Hampshire Depasiinent of Trahsportation recstablished the highway-houndarics of N11
Route 11 along:Alion,Bay. During the recsiablishrient. the Dejruiment leamied that these were
many strucluns along Atton Bay that éncroached wholly or in part on the Suate lund. Currecords
indicate that you maintain one of more of these encroachmenis,

Thie Depdrtment mist hdlance 1he evir=changing necds of the highway with the interests.of
individugls that Iave énjoyed the usé of Allah Bay. Tonddress these competing interests, the
Depaniment has creaied:o process to grant temperary cnroachment agreements.or lease
agreements, depending upon the typé of endroacliment, Vineraachers must exceute o formal
ajircement with the 'l}cpar’tmcnl in‘urder lo cantinue using any stideture. Fuilurs to enter into an
agrcement with the Department may resultin‘the removal of vour cicrodcliment.

The procéss. (v Gbtin i ugreiiient may ke a yearor more. Applicunts.are cncouriged 10 stan
the process.early in ordérva:abtdin an agreenicnt before uny other relevant pennits expire: The
process, fur.obtaining an agreement i§ attached 10 this leuer.. Also'atiachicd ird the selevant plans
which may assist you in locating and identifying your cncroachment.

The Dépariment looks forward ta reaching agreements with nllfihdi\'idga]h_lhal haveencroaching.

siructurcs: Please feview the attached process and take.dhie steps as otliried. Pleasc dircevall.
questions o finscrt cinail contact for District 3 Engincer].

{sighaidirc block for District 3 Eingineer)



NEW HAMPSHIRE DEPARTMENT OF TRANSPORTATION
MAINTENANCE DISTRICT 3

APPLICATION FOR ENGROACHMENT AGREEMENT OR J.EASLE AGREEMENT FOR
TEMPORARY USE OF STATE-OWNED LANID

Pursuant to (he provisions of Revised Statules Annotated (RSA) 4:39 ¢ Disposal of Highway or Tumpike
fFunded Real Estate and 4:39-d Leasing of State-Owned Real Cstate on Public Waters; (printed on the
reverse side of -application) and amendments thereto, permission is requested 1o enter into an
encroachment agicement or, lease agreement 2§ deémed necessary by the New Hampshire'Depariment
of Transportation Malnlenance District 3 Lngineer (DOT D3} for continued use of Stale land lor
recreational purposes.,

Property and Encroachmeiit Description (please provide a$ ' much Information as possibie)

Town of Alton — NH Route 11 IMPROVEMENTS
water Bady - Lake Winnipesaukee
Dwelling Structure Yor N
Sureet Address _
Baathouse Yor N
Tax Map and Number e : 1 Dock YorN
Distance 10 Utility Pole/Pole No. | _— Dock Permit
: Stairs. YorN
ROW Reestablishment Plan Parcel Number — _
| Deck YorN
Estimated Area of [ncroachment ‘Square Fect '| Boai/Canoe Rack YorN
Please provide a sketch showing details of the encroachment. - | Watercrail Storage. Yor N
Pleasc. include two photos of encroachment arca: Oujbulldlngs - or N
___one taken from NH Route 11 Othert -
-__one taken from tle Lake )

Stgnaturc of Applicant

Moillng Streel Address
Prinled Name of Applicant Town/Cily. © 7777 diptode
Date " Contact Phone Number
FOR OFFICE USE ONLY
GPS N ) GPSW
Right of Way _____
Conditlons ___ —_— . o e e
Recommend Lo Gurcau of Right of Way: ¥ or i
Recommended Action: ____ Cncroachment Agreemient. _ _ _  lease Apreement De niul



STATE OF NEW HIAMPSINRE
DLEPAR IMENT OF TRANSPORTATION
ENCROACHIMENT AGREEMENT

enter-address of encroachipe cny:
all ey

TINS ENCROACHMENT AGREEMENT, is entered into this ._ _dayol ___

20, __, between {encraacher namel, {cncroacln.r address}), hcrcmaﬂcr cﬁllcd the “‘Grantee(s)” and lhc

State- of New Hampshire; Department of Transporiation, P.O. Box 483, Concord; New Humpshire.
03302-0483, hercinofier ealled tlic “Siate™.

WITNESSETIL, that the Grantoes.do herehy eovenant snd agree 10 follow the stipulations set forth in
this anroaclnncnl Agreement, relative 10 o certain portion of a premises, hercin termed the
“Lincronchment," Jocated. on.State: properly as shown on plans an file with the Belknap County Registry
of Deeds, Plan 1.73-045, 1.73-046, and 1.73-047, und on file with the New Ilampshire: Depariment of
Transponation. desipnated as Right-of-Way Reestablishment and | ‘neroachment Plan. The Grantees
covenant and ugree 1o follow these, stipulmtions in (mchungc, for a non-c;.clumm temporary usc of the
Vncroachment fur reereational use ind access to Lake Winnipcsaukie.

DESCRIFTION OF ENCROACIIMENT: The Encroacliment shal) consist of oie (1) locwion within
the highiwiy. right-of-Wud locdted on NIT Route 1 in the Town of Alton, as shown on attached Txhibit
A, and more spw:ﬁca]l) duscribed as follows:.
8. A {type ot sirncwurc}, located onStaw property o the {easterlyiwesierly} side of NIT Route
I, at Station {-.t atian-numbery, Parcc] {parce] number, GI'S coordinates {narth} {wesi}

WHEREFORY, the. (iramct-s agree to the foltrwing terms ond conditions in cxchange for the non-
exclusive, lemporary use of the Eocroachment identified abov, |

1. The (:ranlccs ncknowlcdgt. that any- and all riglits 10 access the I.ncroachmenl ure tiken subject
to any and'all fiiatters os sliown on the above-described: plans or-any-othér maticr of récord.

2. Exceptias:provided herein, the Granteos ure, granted pcn'msmon i use and maintain. the ‘aboves
doscribed Encroachment for fhe purposes of malinuining, the existing Encroachinent and

accessing Luke \\'um:pcsaukc for recreational pumoscs. I'hc Departvicnt rclnms the Tight. to
revohe the penmission L,r.micd by this Agreement,

H.the Jincroachment arca-is required’ for highway mainicnance, consiruction, réconsiruction, ot
any other purpose,’al any. future time, the State will so inform the Grantees and pive adeguate
time for the removal of any or all items and ‘'structuires by the Grantees it o ¢Xpensc to the State:
If any or all items and strucwuires are not removed at the time this areais; rcqum.d by the blulc the
State will remove and dispose of any or all of these items and structures as necessury with no
liability for the State 10 reimburse for the value of suid items aud structures.



e

10.

11,

12.

13.

14.

The Grimtees acknoaviedse that this pemiission for e pon=exclusive, winpostey use af the
Encroschment docs not create au ownership interest, casement, or any uther puoperty terest in
the underlying State-owned property. :

By cmering into this Encroachment Agreement, Lhe Grantees waive any and ol claims of
ownership to the above-described parccl.

Thc Grantees agree thal any alterations, additions for improvement. imaiftenance, WsC, OF repair
of the Vncroachment s ‘subject 1o the’ advance written approval of the Departiient of
‘I'ransportation. Durcau of Highway Méintenance; District Three, locaied ot 2 Sawmill ‘Roud,
Gilford, New Hampshire 03249, or any other such location that the NHDOT District 3 offive
may be lacated at-a future date. ‘

The Fncroachment shall in no way interfore, obstruct, or preveint adequate sight distance for the
safe movernent of all (ypesiof uaffic entering or leaving the subject preinises. as deteomined by
the standard highway desipn requirements.

The Encroachment shall in no way imerfére, absiruct, or prevent any or all highway mgintenance
Betivitics, .

If the Lncroachment is:found to interfere, obstruet. or prevem the safe movement of any tvpe of
wuffic, highway maintenance, or repair activities, the obstniciion it be removed prompily by
the Granices, al no expense to the State. If the Graitees do nol prompily remove said

obstructions' when so notificd. the State will remove the obstructions as iccessary with ne
liability for damufcs. Gosts, or feimbiursciment for any or.all items renioved.

The Encroachment shall in no way greate unsanitary or unsightly, conditions within_ the

surrotmding arca. 1t shall be the responsibility of the Grantecs 1o ensure the Encruachinent is kept
clean and free of litter. '

‘I'ic Grantecs are probibited from removing any troés largcr than, onc-inch diamler within the

State-ownicd fand without the express writlen permission of -the State: Ground cover and shrubs
shall not be disturbed.

The Grantees ac jirohibited friim. planting of landscaping on the State-cwied land: or from
placing signs, fenees, fagpoles, pitios,ar any other iter.on the State-owned land.

The Grintees are responsible {or any damages (o the Stawe-owhed I,and.._including but not limited
(o vegetation loss rcquiring re-stabilization, as deterinined by the Statc. !

No portion of any Lncroachment shiall be gttached 1o guardrail posts, Sigh posts, any other Siple-
owned deviee, extend above the top of puiitdrail posts, or extend toward the highway heyond the
face or the puardrail.



15.1he Grantees me probibited: from constructing additional stuirways or crealing brealis in (he
guardrail. As the State repluces the guardril in the vicinity of the encroachment, the State relaing
the right (o clase any existing «penings, and remove any stairs upon fotice.

16. Stairs shall be no wider than six feet and constructed over the highway slope withowt any
regrading or recontouring of the slope. The Encroachnient must be in conformance with the
Eavironmental Fact Sheet WB-19 “Pemitting for Freshwatée Docking Struciuies,™ published by
the ‘New Hampshire Lepartment of Environmental Scrvices, or any other relevant poliey in.
cfTeet,

17. Stairs shall be construcied in conformance with standard building, matcriuls and methods, and
kept in' good repair by the:Grontee.. Steirs deemed by the Site 10 be a hazard ‘arc subject 10
immedime removal aficr reasonsble notice 10 (he Grantee, with expense of: said femoval being
reimbursed by the Grantee.

18. Grantee shall obtain a permiit from New Hampshire Departinent of Lnvironmental Services for
any boat dock associnted wiih use of the Encroachment. Grantee agrecs 10 oblain an excavation
pemit from the State for placement of any nnchoring system associated ‘with positioning, or
suspending scasonal docks,

19. Parking is prohibited on the State-owned land.
20. Storing of private cquipmein is‘prohiibited on (he Stafe-owned land.

21, Seplic tanks, including but not limited to holding tuks: shall not be, construcivd on the State-
owned Tand.

22: Septic tunks cxisting at the time this-agreement is exeéined shal) be kept in"good repris and shall
comply with ull r¢levant regulations and requirements.

23. Additionad atilitids, including ‘wells, shall not be placcd on State-owned: tand ‘withowt prior
permission of the State. .

.24.'The Tncroachment: shall not bg used for any: pumposes othef than thie feércational lake aceéss:
pumose for which the Encroachiment was originolly. constructed.

25. By-signing ihis Enctouchment Agreement; the Gramtees hereby ingred 16 defend; indemnif: )'.‘and-
hold harmless the State, its officers, and eriiployees, from and agiiinst any ond all. losses suffered
by the Grantees, their officers, und employees, and any and all claims, liabilitics, or penaltics

ussessed against the Grantoes, their officers,.and cmployees, by or on behulf of any person. of

secount of, based on, resuhing from, arising. owt of (or which may b claimed to arise out of the
nets or amissions of the Grantees, or uny individual or company comracied or hired by Grantees.
Nothing contained herein shail canstitute.a waiver of the sovercign immuiity of the State, whiclh
immunity ix hereby reserved o the Stae,

P



26, ‘Fhe Grantces must stay currenl and in pood standing on all morifapes, Laxes, or nther oblipatian,
affecting the encroachment, The Statc reserves the right to bring ony cjectmient, eviction, or
removal actions in the event that the Grantee fails to comply with this section, resudting in Yiens,
foreclosurcs. of any other cncumbrance on the eneroachinent.

37. This lincroachment Agreement may not be assipned, tansferred, conveyed, sublcased, or
othenwise modified to henefit any individual or entity not nuined in this original agreement,

28. Grantée shiill comply with all applicable rulvs, regulations, requircinents, stalulcs, guidance, and
directives that any governing body or State apency may deem appcopriate.

29. This Encroschment Aprecment shall be eftective for the duration of time that the Grantee utilizes
the Encroachment. or {10 be détermined; yeare, whichever shall occur first.

10, This lincroachment Agreement shall be filed by the State with the Belknap Counly Registry of
Pucds,



GRANTLEF(S)

{(‘-rant& Name}

{Cirantee Nume}

STATE. OF NEW HAMPSHIRE
88
Onthis _____ _duyof __, personally appeared the dbove-named

: ‘ and ncfn&xicdgcd the foregoing instrument o be his/Mer/theis
voluntary ict and deed. 13efore me,

Nmury Puhht.IJusm,c of the Peace
My commission cxpires:

STATE OF NEW HAMPSHIRE
DEPARTMENT OF TRANSPORTATION

?icl_o‘riu Shaheen, Conunissioner
PO Box 483
Concurd NH 03302-0483

STATE OF NEW HAMPSHIRYE

MERRIMACK,; $S

Oathis ____ . . diyel ____  20i, SN personally appeared the above-named Victorin
Shaheen, Commissioner 6f the Dcp:mmcm of 'I ransporiation, ond 8% such, being duly authorized tordo
so, executed the forepoing instrament for tic purpose therein contained. Nefore.me,

Notary Public/ustice of e Peace
My commission expires:



