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THE STATE OF NEW HAMPSHIRE
DEPARTMENT OF TRANSPORTATION
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Victoria F. Sheehan William Cass, P.E.
Commissioner Assistant Commissioner
His Excellency, Governor Christopher T. Sununu Bureau of Rail & Transit

and the Honorable Council December 30, 2020
State House :
Concord, NH 03301

- REQUESTED ACTION

The Department of Transportation requests placing this item on the Consent Calendar.

Authorize the Department of Transportation to enter into an Operating Agreement with the New
England Central Railroad, Inc. (NECR), Vendor 160565, Rochester, New York, for the use of the state-
owned Northern Railroad Line in Lebanon, NH for freight railroad service, effective upon Governor and
Council approval through January 31, 2031, with a provision for renewal for an additional 10-year
period, subject to Governor and Council approval, through January 31, 2041.

Income from the agreement will be credited as follows:
04-096-096-964010-2991

Special Railroad Account
009-407323 Agency Income

EXPLANATION

The Department of Transportation owns the Northern Railroad Line, including an approximately two-
mile section that remains available for freight railroad services and connects Lebanon to White River
Junction, Vermont and the regional and national freight railroad network. This section has been
included in Operating Agreements between the Department of Transportation and two freight railroad
providers, and approved by the Governor and Council, since May 1, 2000.

More recently, on December 9, 2009 the Governor and Council approved an Operating Agreement
between the Department of Transportation and the Claremont Concord Railroad Corp. to provide rail
freight service on the active portion of the state-owned Northern Railroad Line connecting Lebanon to
White River Junction, Vermont for the period of May 1, 2010 through Aprit 30, 2020. On September 8,
2015 the Department of Transportation consented to an assignment of the 2010 Operating Agreement
from the Claremont Concord Railroad Corporation to the New England Central Railroad, Inc. (NECR)
as the NECR acquired the Claremont Concord Railroad.

Pursuant to Section 1.15 of the current Operating Agreement, NECR notified the Department on April
30, 2019 that it wished to renew its operating agreement. The Department and NECR began active
negotiations for the terms of a new 10-year Operating Agreement and twice requested additional time; a
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6-month extension, Amendment #1, was approved by Governor and Council, as Item 21, on April 8,
2020 and a 3-month extension, Amendment #2, was approved by Governor and Council, as Item 5B, on
October 21, 2020 and extended the completion date until January 31, 2021, The Department and NECR
have negotiated a renewed Operating Agreement for a ten-year period through January 31, 2031. This
renewed Agreement allows NECR and its shippers to continue to use the line for delivery and
transloading of bulk cement, salt, fuel, and other products.

This Agreement has been reviewed and approved by the Office of the Attorney General for form and
execution. Copies of the fully executed Agreement have been provided to the Secretary of State’s
Office and the Department of Administrative Services. Subsequent to the Governor and Council
approval, a copy of the Agreement will be on file with the Department of Transportation!

Your approval of this resolution is respectfully requested.

Sincerely,

Victoria F. Sheehan
Commissioner

Attachments



OPERATING AGREEMENT
ON THE
STATE-OWNED PORTION OF THE NORTHERN RAILROAD LINE
BETWEEN

STATE OF NEW HAMPSHIRE
DEPARTMENT OF TRANSPORTATION

AND

NEW ENGLAND CENTRAL RAILROAD, INC.
ROCHESTER, NY 14618
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OPERATING AGREEMENT

THIS OPERATING AGREEMENT (“Agreement”) is made and entered into this
day of 2021, between the State of New Hampshire, through the New Hampshire
Department of Transportation, 7 Hazen Drive, P.O. Box 483, Concord, NH 03302-0483 (“the
State”) and New England Central Railroad, Inc., 400 Meridian Centre, Suite 330, Rochester, NY
14618 (“the Contractor™), collectively referred to as (“the Parties™).

WHEREAS, the State owns a portion of the Northern Railroad Line, as miore
particularly described in Section 2.1; and

WHEREAS, the Contractor provides Service on the Northern Railroad Line pursuant
to an Assignment dated September 9, 2015 of the Operating Agreement between the State and
Claremont Concord Railroad Corporation dated May 1, 2010; and

WHEREAS, pursuant to Section 1.3 of the Operating Agreement dated May 1, 2010,
the State and the Contractor desire to enter into a new Operating Agreement pursuant to the
following terms and conditions:

ARTICLE I - GENERAL CONDITIONS
1.1. DEFINITIONS — As used herein, the following terms have the meanings indicated:

a- “Completion Date” means January 31, 2031, unless this Agreement is otherwise
extended or renewed in accordance with Section 1.3.1 of this Agreement.

b. “Contracting Officer” means the Commissioner of the New Hampshire
Department of Transportation (NHDOT), or her successor or her duly authorized
representative, having an address of 7 Hazen Drive, P.O. Box 483, Concord, NH
03302-0483. The Contracting Officer shall be the representative of the State
hereunder.

¢. “Contractor” means New England Central Rallroad Inc 400 Meridian Centre,
Suite 330, Rochester, NY 14618.

d. “Contractor’s Representative” means representative of the Contractor
responsible for making contract decisions and will be the Contractor’s contact for
the Contracting Officer.

e. “Effective Date™ means the date this Agreement is approved by the Governor and
Council of the State of New Hampshire.

f. “Facilities” — collectively means the real estate, track, culverts, bridges, signals,
switches, structures, buildings, and related railroad transportation property over
which Service is to be provided.

g. “Final Report” — means a report containing all information required by the various
reporting provisions of the Agreement, from the date of the last such reports
through and including the Completion Date.

h. “FRA” means the Federal Railroad Administration of the United States
Department of Transportation.
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“In-Service Area” means the active portion of the Line from MP 141.30 (Station
3583+49.5) in Lebanon, New Hampshire to MP 142.78 (Station 3662+40) in White
River Junction, Vermont. .

“Line” means the State-owned Northern Railroad Line beginning in Lebanon at
MP 141.00 and heading Northwesterly to MP 142.78 in White River Junction,
Vermont, as more particularly described in Section 2.1.

“Major Maintenance Expenditure” means any expenditure to address a
condition on the Line that prevents Service on the Line while the condition exists.
Major Maintenance Expenditures include, but are not limited to, bridge
failures/rehabilitation, major washouts, and crossing rehabilitation or
reconstruction.

“QOut-of-Service Area” means the inactive portion of the Line from MP 141.00
(Station 3568+49) to MP 141.30 (Station 3583+49.5) in Lebanon, New Hampshire.
“Gross Operating Revenue” means those revenues derived by the Contractor
from providing Service on the Line.

“Operations Manager” means the Contractor’s representative responsible for
day-to-day operation and maintenance on the State-owned line who will be the
contact for the Bureau of Rail and Transit personnel.

“Operating Year” means January 1 to December 31.

“Service” means revenue freight trains carrying goods or returning from delivering
goods on behalf of shippers and receives on the Line.

“STB” means the Surface Transportation Board.

“Subcontractor” means an individual, partnership, firm, corporation, or any
combination thereof, or joint venture, to whom the Contractor subcontracts any part
of this Agreement.

“Termination Report” means a report containing all information required by the
various reporting provisions of the Agreement, from the date of the last such reports
through and including the date of termination.

“User Fee” means the fee to be paid by the Contractor to the State for use of the
Line to provide Service, as more particularly defined in Article IV of this
Agreement.

1.2. EFFECTIVE DATE/COMPLETION OF SERVICES.

1.2.1

1.2.2

Notwithstanding any provision of this Agreement to the contrary, this Agreement,
and all obligations of the Parties hereunder, is subject to the approval of the
Governor and Council of the State of New Hampshire. This Agreement shall
become effective on the date the Governor and Council approve this Agreement.

Any Service performed by the Contractor prior to the Effective Date shall be
performed at the sole risk of the Contractor, and in the event that this Agreement
does not become effective, the State shall have no liability to the Contractor,
including without limitation any obligation to pay the Contractor for any costs
incurred or Service performed.
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1.3.

1.4,

1.2.3 After termination of the Agreement the Parties shall be relieved of all obligations

hereunder, except the Contractor shall at its own expense terminate its operations,
relinquish the property, and file documents for discontinuance of service with the
STB, and submit the final User Fee pdyment and a Final Report in accordance with
the format and schedule of reports described in Exhibit A attached hereto and
incorporated herein by this reference (hereinafter “Report and Payment Schedule™).
Further, the Contractor’s continuing duty to maintain financial records per Section
4.5.1, the Contractor’s duty to defend, indemnify and hold harmless the State per
Section 1.12.1, and the Contractor’s hiring limitation in Section 1.6.2 shall survive
termination of this Agreement.

RENEWAL OF AGREEMENT.

1.3.1

The Contractor shall notify the State by certified mail no later than one year prior
to the Completion Date that the Contractor wishes to enter into renegotiations for a
new agreement for an additional ten (10) year period beginning February 1, 2031.
If the Contractor and the State cannot agree upon a new operating agreement by
July 31, 2030 or the State is not satisfied with the Contractor’s level of service
during the term of this Agreement, the State may at that time solicit new Requests
for Proposals to operate the Line and have no further obligations for renewal of this
Agreement with the Contractor.

CONTRACTOR'’S REPRESENTATION AND WARRANTIES.

1.4.1

The Contractor represents and warrants the following:

The Contractor is a corporation duly organized, validly registered with the New
Hampshire Secretary of State, and in good standing under the laws of New
Hampshire, and is duly qualified to do business in each jurisdiction where its
business or the ownership of its property requires such qualification;

The Contractor has the full power and authority to enter into this Agreement and to
carry out the functions which it has undertaken in this Agreement;

All corporate and other proceedings required to be taken by or on the part of the
Contractor to authorize it to enter into this Agreement and perform the Service have
been duly taken; and

The execution of this Agreement and the operation of the Service will not violate
any statute, rule, regulations, order, writ, injunction or decree of any court,
administrative agency or governmental body.

The Contractor’s Representative is:

Charles Hunter, Assistant Vice President Government Affairs
New England Central Railroad, Inc.
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2 Federal Street
St. Albans, VT 05478
(802) 527-3434

The Operation Manager is:

Jeffrey Castle, General Manager

New England Central Railroad, Inc. .
2 Federal Street

St. Albans, VT 05478

(716) 827-2718

1.5. COMPLIANCE BY CONTRACTOR WITH LAWS AND REGULATIONS/
EQUAL EMPLOYMENT OPPORTUNITY.

1.5.1

1.5.2

153

In connection with the performance of the Service, the Contractor shall comply
with all statutes, laws, regulations, and orders of federal, state, county or municipal
authorities with appropriate jurisdiction which impose any obligation or duty upon
the Contractor, including, but not limited to, civil rights and equal opportunity laws.
In addition, the Contractor shall comply with all applicable copyright laws.

During the term of this Agreement, the Contractor shall not discriminate against
employees or applicants for employment because of race, color, religion, creed,
age, sex, gender identity, disability, sexual orientation, national origin, or military
status and will take affirmative action to prevent such discrimination.

If this Agreement is funded in any part by monies of the United States, the
Contractor shall comply with all the provisions of Executive Order No. 11246
{“Equal Employment Opportunity”), as supplemented by the regulations of the
United States Department of Labor (41 C.F.R. Part 60), and with any rules,
regulations and guidelines as the State of New Hampshire or the United States issue
to implement these regulations. The Contractor further agrees to permit the State or
United States access to any of the Contractor’s books, records and accounts for the
purpose of ascertaining compliance with all rules, regulations and orders, and the
covenants, terms and conditions of this Agreement.

1.6. PERSONNEL.

1.6.1

1.6.2

The Contractor shall at its own expense provide all personnel necessary to perform .
the Service. The Contractor warrants that alt personnel engaged in the Service shall
be qualified to perform the Service and shall be properly licensed and otherwise
authorized to do so under all applicable laws.

Unless otherwise authorized in writing, during the term of this Agreement, and for

a period of six (6) months after the Completion Date, the Contractor shall not hire,
and shall not permit any Subcontractor or other person, firm or corporation with
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whom it is engaged in a combined.effort to perform the Service to hire, any person
who is a State employee or official, who is matenially involved in the procurement,
administration or performance of this Agreement provided that the hiring of any
such person as a result of a response to any general solicitation for employment
through an untargeted advertisement made in the ordinary course of business shall
not constitute a breach of this provision. This'provision shall survive termination
of this Agreement.

" 1.7. EVENT OF DEFAULT/REMEDIES.

1.7.1

1.7.2

Any one or more of the following acts or omissions of the Contractor shall
constitute an event of default hereunder (“Event of Default™):

a. failure to perform the Service satisfactorily or on schedule as reasonably
determined by the Contracting Officer;

b. failure to submit any report required hereunder;

c. failure of the Contractor to maintain the records required hereunder, or to permit
access thereof;,

d. failure to pay the User Fee to the State as required hereunder; and/or
e. failure to perform any other covenant, term or condition of this Agreement.

Upon the occurrence of any Event of Default, the State may take any one, or more,

or all, of the following actions:

1.7.2.1 Give the Contractor a written notice specifying the Event of Default and
requiring it to be remedied within thirty (30) days from the date of the
notice; and if the Event of Default is not timely remedied, terminate this
Agreement, effective two (2) days aﬁer giving the Contractor written notice
of termination,

1.7.2.2 Treat this Agreement as breached and pursue any of its remedies at law or
in equity, or both.

1.8. TERMINATION OF AGREEMENT.

1.8.1

In the event this Agreement is. terminated for any reason prior to the Completion
Date, the Contractor shall comply with Section 1.2.3 and deliver to the Contracting
Officer, not later than fifteen (15) days after the date of termination, a Termination
Report.
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1.9.

1.10.

1.11.

1.8.2 If at any time after the Effective Date the Contractor operates the Service fewer
than sixty (60) days during any Operating Year, the State may terminate this
Agreement. Upon termination the Parties shall be subject to Section 1.8.1.

1.8.3 In the event of a termination or expiration of this Agreement, the Contractor agrees
that it shall obtain the necessary approvals from the STB to discontinue operations
and turn over operating authority to a new railroad operator at the Contractor’s sole
expense.

CONTRACTOR’S RELATION TO THE STATE.

1.9.1 In the performance of this Agreement the Contractor is ir; all respects an
independent contractor and is neither an agent nor an employee of the State. Neither
the Contractor nor any of its officers, employees, agents or members shall have
authority to bind the State or receive any benefits, workers’ compensation or other
emoluments provided by the State to its employees.

TAXES AND UTILITIES.

1.10.1 All railroad or corporate taxes assessed by the State of New Hampshire, including
those specified in New Hampshire RSA 82, or the Federal Govemment as a result
of this Agreement are the responsibility of the Contractor.

1.10.2 The Contractor shall be responsible for arranging and paying for any and all utility
services, including but not limited to water, gas, and electricity, required for the
Facilities during the term of this Agreement.

1.10.3 The Contractor shall not deduct from the User Fee payments to the State any costs
for taxes and utilities paid by the Contractor.

ASSIGNMENT/DELEGATION/SUBCONTRACTS.

1.11.1 The Contractor shall not assign, or otherwise transfer any interest in this Agreement
without the prior written consent of the Contracting Officer. For purposes of this
paragraph, a Change of Control shall constitute an assignment. “‘Change of Control”
means (a) merger, consolidation, or a transaction or series of related transactions in
which a third party, together with its affiliates, becomes the direct owner of fifty
percent (50%) or more of the voting shares or similar equity interests, or combined
voting power of the Contractor, or (b) the sale of all or substantially all of the assets
of the Contractor.

1.11.2 None of the Service shall be subcontracted by the Contractor without the prior
written consent of the Contracting Officer. The State is entitled to copies of all
subcontracts and assignment agreements and shall not be bound by any provisions
contained in a subcontract or an assignment agreement to which the State is not a

party.
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1.12. INDEMNIFICATION.

1.12.1 Unless otherwise exempted by law, the Contractor shall defend, indemnify and hold
harmless the State, its agencies, officers and employees, from and against any and
all claims, demands, losses, liabitities, penalties, fines, judgments, awards, and
costs for any personal injury or property damages, or other claims asserted against
the State, its agencies, officers or employees, by or on behalf of any person, on
account of, based or resulting from, arising out of (or which may be claimed to arise
out of) the acts or omissions of the Contractor, its employees, lessees, or
Subcontractors, including but not limited to negligence, reckless or intentional
conduct. The State shall not be liable for any costs incurred by the Contractor
arising under this Section 1.12.1. Notwithstanding the foregoing, nothing herein
contained shall be deemed to constitute a waiver of the sovereign immunity of the
State, which immunity is hereby reserved to the State. This covénant shall survive
the termination of this Agreement.

1.13. INSURANCE.

1.13.1 The Contractor shall, at its sole expense, obtain and maintain in force, and shall
require any Subcontractor to obtain and maintain in force, the following insurance:

A. Railroad Liability Insurance and Contractual Liability Insurance shall be
purchased with the State named as an Additional Insured in the following
amounts:

i. five million dollars ($5,000,000) for normal freight service

ii. seven million dollars ($7,000,000) if hazardous materials are shipped,
each occurrence

B. Commercial Automobile Liability Insurance covering all motor vehicles
including owned, hired, borrowed, and non-owned vehicles. Limits of Liability:
$1,000,000 Combined Single Limit for bodily Injury & Property Damage.

C. In accordance with RSA 281-A, the Contractor shall maintain, and require any
Subcontractor or assignee to secure and maintain, payment of Workers’
Compensation in connection with activities which the person proposes to
undertake pursuant to this Agreement. The State shall not be responsible for
payment of any Workers’ Compensation premiums or for any other claim or
benefit for Contractor, or any Subcontractor or employee of Contractor, which
might arise under applicable State of New Hampshire Workers’ Compensation
laws in connection with the performance of this Agreement. Where applicable,
Federal Employer Liability Act Coverage shall be included.
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1.14.

1.15.

D. Pollution Liability Insurance issued to and covering the liability of the
Contractor arising out of the pollution or impairment of the environment,
including costs of investigation and clean-up, caused by a sudden or accidental
event. Coverage under this policy (or policies) shall have limits of liability not
less than $1,000,000 per occurrence.

1.13.2 The policies described in Section 1.13 herein shall be on policy forms and
endorsements approved for use in the State of New Hampshire by the New
Hampshire Department of Insurance and issued by insurers authorized to conduct
business in the State of New Hampshire.

1.13.3 The Contractor shall furnish to the Contracting Officer a certificate(s) of insurance
for all insurance required under this Agreement. The Contractor shall also furnish
to the Contracting Officer, or her successor, certificate(s) of insurance for all
renewal(s) of insurance required under this Agreement no later than ten (10) days
prior to the expiration date of each insurance policy. The certificate(s) of insurance
and any renewals thereof shall be attached and are incorporated herein by reference.

1.13.4 Notwithstanding anything to the contrary contained herein, the Contractor may
carry a self-insured retention (“SIR”) of up to $5,000,000 until May 1, 2021. The
Contractor agrees that the temporary authorization in this Section 1.13.4 is for the
sole purpose of allowing the Parties additional time to resolve a dispute regarding
an acceptable level of SIR. After May 1, 2021, the Contractor shall not carry a SIR
in an amount greater than $500,000, absent approval by the Contracting Officer. If
the Contractor carries a SIR in an amount greater than $500,000 or if the Parties
cannot mutually agree on an alternative level of SIR on or before May 1, 2021, the
Contracting Officer, in her sole discretion, may treat this as an Event of Default by
the Contractor under Section 1.7 and may terminate this Agreement pursuant to
Section 1.7.2.1.

WAIVER OF BREACH.

1.14.1 No failure by the State to enforce any provisions hereof after any Event of Default
shall be deemed a waiver of its rights with regard to that Event of Default, or any
subsequent Event of Default. No express failure to enforce any Event of Default
shall be deemed a waiver of the right of the State to enforce each and all of the
provisions hereof upon any further or other Event of Default on the part of the
Contractor.

NOTICE.

1.15.1 Any notice by a party hereto to the other party shall be deemed given when received
(or upon attempted delivery if delivery is not accepted). Such notices shall be in
writing and sent by registered or certified mail (return receipt requested) with the
United States Postal Service addressed to the Parties at the following addresses:
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, To the State: Railroad Planner
New Hampshire Department of Transportation
Bureau of Rail & Transit
PO Box 483
Concord, NH 03302-0483

To the Contractor:  Jeffrey Castle, General Manager
New England Central Railroad, Inc.
2 Federal Street
St. Albans, VT 05478
‘ (716) 827-2718
1.16. AMENDMENT.

1.16.1 This Agreement may be amended waived or discharged only by an instrument in
writing signed by the Parties hereto and only after approval of such amendment,
waiver or discharge by the Governor and Executive Council of the State of New
Hampshire.

1.17. CONSTRUCTION OF AGREEMENT AND TERMS,

1.17.1 This Agreement shall be govermned, interpreted, and construed in accordance with
the laws of the State of New Hampshire, and is binding upon and inures to the
benefit of the Parties and their respective successors and assigns. The wording used
in this Agreement is the wording chosen by the Parties to express their mutual
intent, and no rule of construction shall be applied against or in favor of any party.
Any actions arising out of this Agreement shall be brought and maintained in New
Hampshire Superior Court which shall have exclusive jurisdiction thereof.

1.18. THIRD PARTIES.

1.18.1 The Parties hereto do not intend to benefit any third parties and this Agreement
shall not be construed to confer any such benefit.

1.19. HEADINGS.
1.19.1 The headings throughout this Agreement are for reference purposes only, and the
words contained therein shall in no way be held to explain, modify, amplify, or aid
“in the interpretation, construction, or meaning of the provisions of this Agreement.
1.20. STATE’S REPRESENTATIVE.

1.20.1 The Contracting Officer shall be the State’s representative.

1.21. SEVERABILITY.
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1.22.

2.1

22

23

1.21.1 In the event any of the provisions of this Agreement are held by a court of
competent jurisdiction to be contrary to any state or federal law, the remaining
provisions of this Agreement will remain in full force and effect.

ENTIRE AGREEMENT,

1.22.1 This Agreement, which may be executed in a number of counterparts, each of which
shall be deemed an original, constitutes the entire Agreement and understanding
between the Parties, and supersedes all prior Agreements and understandings
relating hereto.

ARTICLE II - PHYSICAL DESCRIPTION

PHYSICAL DESCRIPTION. The Facilities consists of the State-owned portion of the
Northern Railroad Line, as more particularly described as follows:

Being all the property of every kind and description, real, personal and mixed that was
acquired by the State of New Hampshire from the Boston and Maine Corporation by a
Release Deed recorded at the Grafton County Registry of Deeds on August 2, 1999, Book
2409, Pages 865 through 876, and said demised property being located in the City of
Lebanon, NH, County of Grafton; including all real property, rail facilities on, within and
appurtenant to the line formerly owned by the Boston and Maine Corporation located
between Engineering Station 3568+49 Mile Post 141.00 as shown on Valuation Plan 32.1
Map 69 and Engineering Station 3662+40 (Mile Post 142.78) as shown on Valuation Plan
32.1 Map 70 and Valuation Plan 32.1 VT Map 71 in White River Junction, Vermont,
including the West Lebanon Yard, also referred to as the Westboro Yard, on file in the
records of the New Hampshire Department of Transportation, Bureau of Rail & Transit;
subject to any and all conveyances, easements, covenants, restrictions, plans, or other
matters of record in the Grafton County Registry of Deeds.

Upon written agreement signed by the Contractor and the Contracting Officer, the
Contracting Officer and the Contractor may at any time reduce the scope of Facilities
subject to this Agreement.

As permitted by RSA 228:67 and other applicable state law, the State may sell portions of
the Facilities which, in the reasonable judgment of the Contracting Officer, after
consultation with the Contractor, are not needed for present or future railroad operations.
If the State sells any portion of the Facilities during the term of this Agreement, such
portion shall automatically be excluded from the Facilities described in Section 2.1 and
shal] no longer be subject to this Agreement.

2.3.1 During the term of this Agreement, the Parties agree that the State is permitted to
convey a portion of the Facilities, as approximately shown on Exhibit E, for non-railroad
use to a third party. The Contractor agrees it is not interested in utilizing this portion of the
Facilities for railroad operations. Prior to any conveyance under this Section 2.3.1, a formal
survey will be conducted and a legal description will be prepared. Any conveyance of the
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2.5

2.6

2.7.

Facilities shown on Exhibit E will not include any portion of the Facilities shown on
Exhibit F. Nothing herein shall require the State to convey any portion of the Facilities.
The Contracting Officer agrees to provide a copy of any proposed development plans for
the Facilities shown on Exhibit E not otherwise available to the Contractor to the extent
the Contracting Officer possesses or has reasonable access to the same and provided the
Contracting Officer is not prohibited from sharing such plans.

The Facilities remain the property of the State, which reserves to itself the right to grant
easements, contracts, leases, and other rights therein which do not, in the reasonable
judgment of the Contracting Officer, conflict with the operations described in Article III of
this Agreement. The State reserves to itself all rents, fees and revenues derived from such
grants.

The Contractor shall make no alterations to the Facilities, both real and personal, or
construct any building or make other improvements on the Facilities beyond normal
maintenance without the prior written consent of the Contracting Officer. Such consent
shall not be unreasonably withheld, delayed or conditioned. All alterations, changes, and
improvements built, constructed, or placed on the Facilities by the Contractor, shall unless
otherwise provided by written agreement between the Contracting Officer and the
Contractor be the property of the State and remain on the State’s property at the expiration
or sooner termination of this Agreement. Salvageable or scrap materials generated as a part
of normal maintenance shall become the property of the Contractor.

At the Contracting Officer’s option, the State may provide the Contractor with State-owned
railroad equipment and materials under the jurisdiction of the Bureau of Rail and Transit,
which it may declare available to the Contractor. Said equipment and materials shall be
used solely for the provision of Service under this Agreement and shall be insured by the
Contractor to the Contracting Officer’s satisfaction.

LEASING TO SHIPPERS & RECEIVERS. /_

2.7.1 The Contractor, with prior written approval by the Contracting Officer, may lease
portions of the Facilities to others, including shippers and receivers, for railroad-
related purposes, including but not limited to the construction and operation of
railroad sidings, loading platforms, transloading facilities, and other railroad-
related facilities. The Contracting Officer shall not unreasonably withhold, delay
nor condition such approval. In no event shall the Contracting Officer approve a
lease pursuant to Section 2.7 if the completion date of such lease is later than the
Completion Date of this Agreement. The requirements of this Section 2.7.1 shall
not apply to leases of portions of the Facilities active prior to the Effective Date
(“Prior Existing Leases™). A list of the Prior Existing Leases is itemized and
detailed in Schedule I, attached hereto and incorporated herein.

2.7.2 Leases pursuant to Section 2.7 shall be subject to appropriate local taxes, and

revenues from such leases shall be included in the Contractor’s Gross Operating
Revenue.
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2.74

To obtain the Contracting Officer’s approval, the Contractor shall provide to the
Contracting Officer written notice of its desire to lease a portion of the Facilities
and shall submit a copy of the proposed terms of the lease between the Contractor
and the Contractor’s lessee. Except for Prior Existing Leases, leases under this
Section 2.7 shall be subject to this Agreement and this Agreement shall be
incorporated by reference into any such lease.

In the event the Contractor seeks to lease a portion of the Facilities pursuvant to this
Section 2.7, the Contractor agrees to require the lessee to agree to the following
terms:

a. INSPECTION. The State has the right to enter the leased premises in the case
of emergency, or to inspect it or make necessary repairs, alterations,
improvements, or to exhibit the leased premises to others, or whenever
necessary to determine the condition of the leased premises.

b. INDEMNIFICATION. Unless otherwise exempted by law, the Contractor’s
lessee shall defend, indemnify and hold harmless the State, its officers and
employees, from and against any and all claims, demands, losses, liabilities,
penalties, fines, judgments, awards, and costs for any personal injury or
property damages, or other claims asserted against the State, its officers or
employees, by or on behalf of any person, on account of, based or resulting
from, arising out of (or which may be claimed to arise out of) the acts or
omissions of the lessee, its employees, or subcontractors, including but not
limited to negligence, reckless or intentional conduct. Notwithstanding the
foregoing, nothing herein contained shall be deemed to constitute a waiver of
the sovereign immunity of the State, which immunity is hereby reserved to the
State, This covenant shall survive the termination of the lease between the
Contractor and the Contractor’s lessee.

¢. MODIFICATIONS. The Contractor’s lessee shall submit to the Contracting
Officer a plan showing any proposed changes to the leased premises and shall
obtain approval and permission from the Contracting Office prior to performing
any work or modifications to the leased premises or its operations. In the event
the plan is approved by the Contracting Officer, the Contractor’s lessee shall
apply for and obtain all necessary State, federal, and local permits or approvals
prior to performing any work or modifications to the leased premises.

d. INSURANCE. The Contractor’s lessee shall, at its sole expense, maintain the
following minimum insurance requirements:

i. Commercial General Liability: $1,000,000 each occurrence and $2,000,000
general aggregate. The General Liability policy shall include Railroad
Endorsement CG 2417 or its equivalent. The State of New Hampshire, its
agencies, and its agents and employees shall be named as additional insureds.
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2.7.5

1i. Commercial Automobile Liability Insurance covering all motor vehicles
including owned, hired, borrowed, and non-owned vehicles. Limits of Liability:
$1,000,000 Combined Single Limit for bodily Injury & Property Damage.

Railroad Protective Public and Property Damage Liability: $1,000,000 each
occurrence and $2,000,000 in the aggregate.

Workers’ Compensation Insurance in the amount as required by N.H. RSA 281-
A. .

The policies described in this Section 2.7.4 herein shall be on policy forms and
endorsements approved for use in the State of New Hampshire by the New
Hampshire Department of Insurance and issued by insurers licensed in the State
of New Hampshire.

Notwithstanding the foregoing, the Contracting Officer, in her sole discretion
and taking into account the scope and character of the lessee’s operations, may
increase the required liability insurance requirements.

The Contracting Officer reserves the right to require the Contractor and the
Contractor’s lessee to include additional terms beyond those set forth in Section
2.7.4 in any proposed lease if the Contracting Officer, in the Contracting
Officer’s reasonable discretion, determines that such terms are necessary after
evaluating the nature of the lessee’s proposed use of the Facilities.

ARTICLE III - OPERATIONS

SERVICE AREAS.

311

The Contractor shall, between the Effective Date and the Completion Date, manage
and operate Service on the In-Service Area of the Line. The Contractor shall be
solely responsible for ail phases and requirements of its operation, including, but
not limited to, dispatching of trains, assignment of power and cars, scheduling,
workforce, equipment, advertising, and marketing. The Contractor may charge a
reasonable fee for operations on the In-Service Area by other railroads. The
Contractor may manage and operate Service in the Qut-of-Service Area of the Line
should new business warrant Service.

The Contractor agrees to provide cars, locomotives and all other things as necessary
to afford the degree and quality of Service reasonably requested by its shippers and

receivers and customary in Contractor’s industry.

The Contractor will endeavor to negotiate mutually acceptable rates and terms of
service with shippers and receivers and commence Service. Upon commencement
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3.2.

3.14

3.1.6

of Service the Contractor shall provide a minimum of sixty (60) days of Service
during each Operating Year.

Notwithstanding any other provisions of this Agreement, the Contractor agrees to
allow temporary Service by others in the event that the Contracting Officer
reasonably determines that the Contractor is unable to provide Service for reasons
other than inability to reach agreement with shippers and/or the Contracting Officer
regarding rates and terms of service on the Line. Notice of Service by others must
be given to the Contractor in writing and such temporary Service shall cease when
Contractor has shown to the reasonable satisfaction of the Contracting Officer that
Contractor has regained the ability to provide Service.

The Contractor will conform to the State’s “Guidelines Governing the Operation of
On-Track Equipment on State-owned Railroad Lines,” and will incorporate these
Guidelines into its current Timetable.

The Contractor shall immediately report all incidents as required by RSA 367:56
and the “Rail Safety Section Notification Requirements™ attached hereto as Exhibit
B and incorporated herein.

MAINTENANCE.

3.2.1

322

323

The Contractor shall at all times during the term of this Agreement keep and
maintain all Facilities in a reasonably safe condition for the use intended.

EQUIPMENT - The Contractor shall be responsible for proper upkeep and
maintenance of all equipment it uses, either supplied by the State or the Contractor,
and shall ensure that equipment is in compliance with all current FRA regulations.
State-owned equipment shalt be returned to the State in as good condition as when
received except for ordinary wear and tear.

TRACK - The Contractor shall be responsible for the proper upkeep and
maintenance of Facilities. Said upkeep and maintenance shall include but not be
limited to:

Surface and alignment

Brush and vegetation control (all brush to be chipped)

Drainage and ditches

All operating signals to be kept in good operating condition

Crossing and switches to be kept in good operating condition. The
Contractor shall provide a flagman during the passage of trains for the
protection of any crossing protected by signals where the signal is not
operating for any reason.

f. Snow removal and winter maintenance when needed for Service.

oao o

32.3.1  The Contractor shall be responsible to perform all work and routine
maintenance necessary to maintain the In-Service Area of the Line at FRA Class |
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324

3.2.5

3.2.6

Track Safety Standards or better. The Out-of-Service Area shall meet FRA Class 1
Track Safety Standards prior to use for Service. In any event, Contractor will
expend no less than five (5%) percent of Annual Gross Operating Revenue on
actual track maintenance, exclusive of inspections (“Annual Maintenance
Requirement™), during each Operating Year of this Agreement. The Contractor
shall include a report of maintenance expenses in accordance with the Report and
Payment Schedule (Exhibit A). The Contractor’s performance shall satisfy all
obligations required of the owner of a railroad, set forth in Part 213 of the FRA
Track Safety Standards (49 C.F.R §§ 213-213.369). In the event that the Contractor
does not meet the Annual Maintenance Requirement for an Operating Year, the
Contractor shall pay the remaining unspent portion of the Annual Maintenance
Requirement to the State within sixty (60) days after the end of the Operating Year.
The payment shall be made payable to “Treasurer, State of New Hampshire” and
shall be sent in accordance with Section 4.1.1. Any amount paid to the State under
this section shall exclusively be deposited into the Special Railroad  Fund
established by RSA 228:68 and shall only be expended in accordance with RSA
228:69.

STRUCTURES (BRIDGES & CULVERTS) — The Contractor shall be responsible
for maintaining structures and shall make needed repairs necessary to keep
structures safe for their intended use in providing Service. Said maintenance shail
include but not be limited to the cleaning and removal of debris, lubrication of
bearing surfaces, scour and erosion protection.

3.24.1 The Contractor is assigned and shall be responsible for all compliance

responsibilities detailed in Part 237 of the FRA Bridge Safety Standards (49 C.F.R.

§§ 237.1-237.155), per the terms of the Memorandum of Agreement signed by the
Parties and approved by Governor and Council of the State of New Hampshire on
January 8, 2020, attached hereto as Exhibit C and incorporated herein by reference.
The Contractor shall comply with its approved Bridge Management Program
incorporated herein by reference and made a part hereof.

In the event a Major Maintenance Expenditure is required the Contractor shall assist
in all necessary repairs, but be limited in its direct financial contribution to five
thousand dollars ($5,000.00) per Operating Year in the aggregate. However, the
Contractor waives any claims to damages for any delays in repairing or reopening
the Line after such an occurrence and the State reserves to itself the decision
whether, when and how such repairs and reopening will be done, in the reasonable
discretion of the Contracting Officer. The Contracting Officer shall give priority to
Major Maintenance Expenditures in the In-Service Area or other areas on the Line
in which the Contractor actively provides the Service.

If the Contractor fails to perform maintenance as required in Section 3.2, the State
shall give written notice of such failure in accordance with Section 1.14. Failure to
perform maintenance in accordance with Section 3.2 constitutes a material breach
of this Agreement. :
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[f within thirty (30) days of receipt of such notice, Contractor has not completed or
taken steps to Contracting Officer’s satisfaction to perform the required
maintenance work, the State reserves the right to perform such maintenance work
at Contractor’s sole cost and expense.

3.3. INSPECTION.

3.3.1

332

333

334

IN-SERVICE AREA. The Contractor shall patrol the In-Service Area and formally
inspect the track in accordance with FRA Track Safety Standards subpart F (49
C.F.R § 213.233) and record the inspection per 49 C.F.R. §213.241. The Contractor
shall submit an inspection report within thirty (30) days after each inspection.
Should any deviations from the requirements be found, the Contractor shall take
immediate appropriate remedial action and notify the Contracting Officer in writing
of said remedial action.

OUT-OF-SERVICE AREA. The Contractor shall patrol the Qut-of-Service Area at
least six (6) times per year with at least four (4) weeks between patrols. The
Contractor shall submit a patrol report within thirty (30) days of each patrol. Shoutd
problems be found, including but not limited to those that may threaten the integrity
of the infrastructure, the Contractor shall notify the Contracting Officer in writing
of the problems and propose whether remedial action should be taken. The
Contracting Officer, in her reasonable discretion, reserves to herself the decision
whether, when and how such remedial action will be done. In the event Service is
restored over any portion of the Out-of-Service Area, the Contractor shall patrol
and inspect the area in accordance with Section 3.3.1 of this Agreement.

The Contracting Officer has the right to monitor the Contractor to ensure that the
Contractor complies with the conditions of this Agreement and shall be granted
reasonable access to the operations and the Facilities for this purpose. The
Contracting Officer shall have the authority to direct the Contractor through its
Operations Manager or his designee to remedy deficiencies from the requirements
of FRA Part 213 Track Safety Standards as they apply to those classifications
established in this Agreement. '

The Contracting Officer may take any action, including the field inspection of any
project site and the inspection of the Facilities, equipment, and all books and
records of the Contractor relating to Service on the Line and of any contractor or
Subcontractor relating to any project or task accomplished under this Agreement.
The Contractor shall authorize access dates and times for these inspections.

33.4.1 The purpose of such inspection shall be, but is not limited to:

a. Ensure that work complies with the contract specifications.
b. Verify quantitative measures of materials installed, such as tie

counts.
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C. Verify labor and materials charges for contracts providing for-
payment on an actual cost basis (“Force Account Work™).

d. Verify the quantities of uninstalled State-owned materials and the.
security of same against damage, theft, or use other than for
approved projects.

e. Provide any other information requested by the Contracting Officer.

3.4. CONSTRUCTION PROJECTS.

3.4.1

342

The Contracting Officer reserves the right to advertise and- let construction
rehabilitation projects within the Facilities, provided that such projects do not
unreasonably interfere with the Contractor’s ability to provide Service. The
construction contractor to whom this work may be awarded shall have the right to
perform the work so described in the construction contract. Any contract under this
Section 3.4.1 shall require certain conditions, including, without limitation,
minimum insurance requirements, indemnity obligations, and cooperation with the
Contractor. The Contracting Officer shall have the right to adjust trips not published
in the regular railroad schedule to accommodate the construction schedule.

The Contracting Officer may .from time to time allow utility projects to be
constructed within the Facilities. Permittees for these projects will be required to
enter into a license agreement with the State (the “License Agreement”), which
shall require certain conditions, including, without limitation, minimum insurance
requirements, indemnity obligations and cooperation with the Contractor in
assuring that the work be performed in such a manner that the tracks, operations
and appurtenances of the Facilities will be safeguarded. The Contractor may require
a flagman and/or railroad inspector at a construction site if the Contractor deems it
necessary, the cost of said services to be paid by the Permittee to the Contractor.

The Permittees shall acknowledge that the installation and use of the Facility by the
Permittee may expose the State and the Contractor to additional liability to which
they would not otherwise be exposed. Accordingly, the Permittee shall agree that
neither the State nor the Contractor shall be liable for injury or death of the
Permittee or any agent of the Permittee, or for loss or destruction of or damage to
any property of the Permittee or any agent of the Permittee while upon, or about,
or in the use of the Facility pursuant to the terms of the License Agreement, except
for injuries, death, loss, damage, or destruction that are a result of the gross
negligence or willful misconduct of the State or the Contractor. The Permittee and
its employees, contractors and agents agree to defend, indemnify, and hold
harmless the State, its officers, agents and employees, from and against any and all
losses suffered by the State, its successors and assigns, officers, agents, employees
and the Contractor, its parents, subsidiaries and affiliates, and the officers, directors,
shareholders, agents and employees of each (collectively the “Indemnified Parties™)
from any and all claims, liabilities or penalties asserted against the Indemnified
Parties, by or on behalf of any person on account of, directly based or resulting
from, the acts or omissions of the Permittee or from the use, maintenance,
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343

344 .

installation, removal or existence of this Facility, pursuant to the License
Agreement, except for losses, claims, liabilities, or penalties that are a result of the
gross negligence or willful misconduct of the State or the Contractor. Without
limiting the foregoing, it is agreed that this covenant of indemnification shall apply
to all cases of loss, damage, injury, death, cost or expense for which any
Indemnified Party may or shall be liable, and which are not the result of the gross
negligence or willful misconduct of the State or the Contractor. For the purpose of
the License Agreement, all officers, directors, and members of the Permittee and
all of their designees, invitees, and agents using the Facility shall be deemed agents
of the Permittee.

In the event the Contracting Officer permits a construction rehabilitation project
described in 3.4.1 or a utility project described in 3.4.2 which requires a
construction contractor or Permittee to perform work within 25 feet of the Line, the
construction contractor or Permittee shall, at its sole expense, maintain the
following minimum insurance requirements:

i. Commercial General Liability: $2,000,000 each occurrence and $6,000,000
general aggregate. The General Liability policy shall include Contractual Liability
- Railroad endorsement CG 2417 or its equivalent. The Indemnified Parties shall
be named as additional insureds and a waiver of subrogation shall apply in favor of
the Indemnified Parties.

ii. Commercial Automobile Liability Insurance covering all motor vehicles
including owned, hired, borrowed, and non-owned vehicles. Limits of Liability:
$1,000,000 Combined Smgle Limit for bodily Injury & Property Damage. The
Indemnified Parties shall be named as additional insureds and a waiver of
subrogation shall apply in favor of the Indemnified Parties.

iii. -‘Workers’ Compensation Insurance in the amount as required by N.H. RSA 281-
A. To the extent permitted by law, a waiver of subrogation shall apply in
favor of the Indemnified Parties.

iv. Railroad Protective Public and Property Damage Liability: $2,000,000 each
occurrence and $6,000,000 in the aggregate. The Contractor shall be the
named insured. The State of New Hampshire, its agencies, and its agents
and employees shall be named as additional insureds.

The Contractor may be called upon to construct sidings to new shippers and
receivers on the Line. Any and all costs and expenses related to the construction of
sidings and appurtenances thereto shall be the responsibility of the shipper or
receiver. The responsible shipper or receiver shall be billed for all costs and
expenses after the Contracting Officer reviews the proposed plans, including, but
not limited to location, alignment, materials, safety appliances, and the approvals
are issued by the Contracting Officer issues her approvals.
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3s.

3.6.

4.1.

4.2

3.45

Any expenditures by the State pursuant to this Section 3.4 shall not diminish the
obligation of the Contractor pursuant to Section 3.2.3.1 or any other provision of
this Agreement.

FREIGHT TARIFFS.

3.5.1

The Contractor shall endeavor to negotiate mutually acceptable rates and terms of
service with shippers. Once the Contractor has negotiated such mutually acceptable
rates, the Contractor shall submit the agreed upon rates to the Contracting Officer
for review. In the event that the State reasonably believes that the agreed upon rates
are too low, the Contracting Officer may elect to not approve such rates and mediate
with the Contractor and shipper(s) regarding higher rates. Notwithstanding the
foregoing, in the event that a shipper and the Contractor cannot agree on appropriate
rates, the Contractor’s then current published tariff rates shall apply.

FORCE MAJEURE.

361

In no event shall any party be deemed in default of this Agreement for any loss,
damage, injury, delay, failure or inability to meet all or any portion of its obligation
caused by or arising from any event beyond its reasonable control, including,
without limitation, any action of any federal, state or local agency or
instrumentality; by government authorities including compliance with
environmental quality, energy conservation and occupational safety requirements
adopted or effected after the Effective Date of this Agreement; by acts of God; by
strikes or other labor trouble; by explosions, fires, or vandalism until such events
are remedied.

ARTICLE 1V - USER FEE PAYMENTS, ACCOUNTING AND AUDITS

' PAYMENTS AND REPORTING.

4.1.1

The Contractor shall make User Fee payments and submit reports required under
this Agreement directly to:

New Hampshire Department of Transportation
Bureau of Rail & Transit

Railroad Planner

7 Hazen Drive

P.O. Box 483

Concord, NH 03302-0483

SCHEDULE OF PAYMENTS AND REPORTS.

4.2.1

Payments shall be paid monthly, based upon the level of operation, as explained
below. Payments shall be made no later than thirty (30) days after the end of each
calendar month that Gross Operating Revenue is earned.
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4.3,

4.4.

5.1

422 The Contractor shall be responsible for collecting revenues and for delivering
freight traffic reports, marketing reports, revenue reports and maintenance cost
reports in accordance with the Report and Payment Schedule (Exhibit A). The
Contractor shall submit all reports required under this Agreement in a form and
substance satisfactory to the Contracting Officer.

USER FEE PAYMENT.

4.3.1 The Contractor shall pay five (5%) percent of its Monthly Gross Operating Revenue
as a User Fee to the State, payable to: “Treasurer, State of New Hampshire.”

432 The Contractor may, where directed in Writing by the Contracting Officer, deduct
from User Fee payments the cost of specific expenditures including but not limited
to Major Maintenance Expenditures.

4.3.3 Should any payment be received more than five (5) days after the due date, the State
shall be entitled to a five (5%) percent late charge on that month's User Fee.

ACCOUNTING AND AUDITS.

4.4.1 The Contracting Officer shall have access, during regular working hours, for the
purpose of audit and examination, to any books, documents, papers, and records of
the Contractor that may be related or pertinent to this Agreement during the period
of this Agreement and for a period of five (5) years after the termination of this
Agreement. The Contractor shall impose this requirement of each of its
Subcontractors.

4.4.2 If, as aresult of any audit, the Contracting Officer determines that the amount paid
to the State is less than the amount owed, the Contractor shall pay the difference to
State within thirty (30) days of the determination.

4.4.3 If, as a result of any audit, the Contracting Officer determines that the amount paid
to the State is more than the amount owed, the State will make repayment or credit
the Contractor accordingly, so far as appropriations allow, the overpayment to the
State.

ARTICLE V - MARKETING EFFORT

The Contractor will make a commercially reasonable effort to market the Line in order to
make Service profitable and to maintain good business and working relationships with
local businesses, State and local government officials, employees, and other railroads, and
will report on the marketing effort in accordance with the Report and Payment Schedule
(Exhibit A).
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6.1

All advertising devices including signs, banners, fixed and portable displays or anything
else placed in the railroad right-of-way to attract attention to the railroad shall conform
with local, State and Federal ordinances that apply to the abutting highway right-of-way or
private property. All permanent advertising to be ptaced in the railroad right-of-way shall
have prior written approval of the State. For the avoidance of doubt, railroad safety and
operating signage shall not be considered permarient advertising.

ARTICLE VI - OTHER OPERATORS

In all of its operations and use of the Facilities, the Contractor will cooperate with other
potential operators in the use of the Facilities. Provided, however, that all other potential
operators shall be required to enter into a mutually acceptable agreement with the
Contractor regarding the terms and conditions relating to the use of the Facilities, including,
without limitation, commercially reasonable terms and conditions relating to liability
protection for the Contractor and compensation due to the Contractor relating to the use of
the Facilities. Notwithstanding the foregoing, at all times Contractor’s provision of Service
shall have priority over all other users and Contractor shall retain dispatching control of
the Line. Any compensation earned by the Contractor arising from other potential operators
of the rail facilities shall be included in the Contractor’s Monthly Gross Operating
Revenue.

{Remainder of Page Intentionally Left Blank]
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IN WITNESS WHEREOF, we have

j_zoza.

THE STATE OF A} 2N \{D/V_, COUNTY OF M Myo€

LS .
On this q‘f day of
undersigned officer, personally appeared

to be the person whose name is subscribed to

(e
hercunto set our hands on the “/ day of

NEW ENGLAND CENTRAL RAILROAD, INC.

BY:

1 /
TITLE: %J,M
4

Oy 5
e ) S g 0
= S e =

executed the same for the purposes therein contained.

IN WITNESS WHEREOF, | hereunto set my hand and official seal.

ELLEN R. SAPORITO

Notary Public in the State of New York

NOTARY PUBLIC

Quaiitied in Monroa County No. 4942358

My Commission Explres Seplember

14,22

THE STATE OF NEW HAMPSHIRE

v £ Ahas

TITLE: Commissioner

¥

THE STATE OF NEW HAMPSHIRE, COUNTY OF MERRIMACK

yh
On this _{p _ day of jﬂtﬁ%

undersigned officer, personally appeared

293\2& ; before me, IQQ\(IQ!\C( ﬁ&lc‘ the

own to me (or satisfactorily proven) to be

the person whose name is subscribed to the within instrument and acknowledged that he has executed

the same for the purposes therein contained.

IN WITNESS WHEREOF; 1 hereunto sei my hand and official seal.

NATASHA A" FIELD - Notary Public
:State of New Helntpshire £, *

My Commiscion Expires May 172024
L CUyaNT. ]

e, e
LTI
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This is to certify that the Operating Agreement shown above has been reviewed by this office and

is approved as to form and execution on J3g nwyars a (o , 2021.
OFFICE OF ATTORNEY GENERAL

-
-

. BY:
Assistant Attorney General
APPROVED by Governor and Executive Council on , 2021, ITEM # .
ATTEST:
Secretary of State
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EXHIBIT A

Report and Payment Schedule

January 1 Payment & Revenue Rgport November
30 | Marketing Report November - lanuary
30 | Traffic Report December
February 1 | Payment & Revenue Report December
28 | Maintenance Cost Report November - January
. 28 | Traffic Report January
March 1 | Payment & Revenue Report January -
30 | Traffic Report February
April 1 | Payment & Revenue Report February
30 | Marketing Report February - April
30 | Traffic Report March
May . 1 | Payment & Revenue Report March
30 | Maintenance Cost Report February - April
30 | Traffic Report April
June 1 | Payment & Revenue Report April
30 | Traffic Report May
July 1 { Payment & Revenue Report May
30 | Marketing Report May - July
30 | Traffic Report June
August 1 | Payment & Revenue Report June
30 | Maintenance Cost Report May - July
30 | Traffic Report July
September 1 | Payment & Revenue Report July
30 | Traffic Report August
October 1 | Payment & Revenue Report August
30 | Marketing Report August - October
30 | Traffic Report September
November 1 | Payment & Revenue Report September
30 | Maintenance Cost Report August - October
30 | Traffic Report October
December 1 | Payment & Revenue Report October
30 | Traffic Report November
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EXHIBIT B

/

Rail Safety Section Notification Requirements

Exhibit B
~BURFAU OF RAIL & TRANSIT
‘RAIL SAFETY SECTION
NOTIFICATION REQUIREMENTS
INCIDENTS INVOLVING RATLROADS {RSA 367:56)
NOTIFICATION RY THE RAN.ROAD IS REQUIRED FOR:
1. Allincidents involving a fatnlity.
LA All grade crossing accidents.
3 All pradke crossing signal system activation failures as defined in 40 CFR Pan 2H.5,
4. Allincidents involving the leakage or spillage of matenal as a result of railroad opcrations or incidents.
5 All derailments involving cars containing commoditics required (o be placarded by 49 CFR Part 472
6, X railincats involving:
Monr: than one (1) car. (include o power unif as a car), or
The car is not in the normal upright operaling position, or.
Ihe car has traveled mere than 200 k<1 deraiked, or
The car has traveled through a grade crossing de railed.
1 Any incide nt invelving the movement of on-rack cquipment, Motorcars, or Rail Bikes that results in persanal injury o 2

non-railroad employee,

1E NOTIFICA TION NUMAERS ARE:

Monday - Friday Raitroad Inspector; (603) 271- 1445 (office phonc)
0730 - 1600 hours Burcau of Rail & Trande (403) 271. 168
Bureau Administrater: (603) X71-3407

Nights, weckends and helidays N Transportation Systems Management & Operations Systems (TSMO) 603-271-6862
e TSMO will contact the Rallroad Inspecior, Boredh Administrator, and State Police as
nccessary and in accordance with writlen work instructions that include afles-bours

procedure s

Note: The Railroad Inspector must be contacted and/or o voice mail message kefi fof him, IF staft is unable o speak dircctly. with
Railroad Enspector, after leaving o message for the Inspector, procecd with contacting the Burcau Administrutor, Current staf i (as of

12/20¢2019; Raitroad Inspector—John Robinson & Nurcae Adminisuralor—Shelley Wine rs)

THE INFORM ON NEEDED WILE BE:

. Name of the railroad
2. Name of the caller and call back ntimber
3. Location of the incident town. streel. stalion. ete.
4. Anyfaulites or personal injurics
5. Any harardous maerials involved
INCIDENTS THAT INVOLVE HAZARDOUS hL\Tl-‘th\LS, PLEASE NOTIFY THE LOCAL FIRE DEPARTMENT.

YOU ARE ALSO REQUIRED TO NOTIFY THE HAZARDOUS MATERIA LS UNIT AT 1-800-346-4009 AND THE N.H.
STATE POLICE DISPATCH AT 603-271-3636.

Initial
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EXHIBIT C

Memorandum of Agreement
MORANDUM OF “MOA”

This Memorandum of Agreoment (“MOA”) is entered into by and between the State of New Hampshire,
by and through the Department of Transportation, Bureau of Rail end Transit, 7 Hazen Drive, PO Box
483, Concord, NH 03302-0483, hereinafer referred to as “State”, and the New England Central
Railroad, Inc., 400 Meridian Centre, Suite 330, Rochester, NY, 14618, hereinafter referred to as
“Railroad.” '

WHEREAS the Railroad has a Railroad Operating Agreement (“Operating Agreement™) with the State
for use of the statc-owned portion of the Northem Railroad Line between Milo Post B141.00/WRJ2.00
(Englneerlng Station 3515-+49 as shown on Valuation Section 32.1 Map 68) at the southerly limits and
Mile Post B142.74/WRJ0.26 (Engineering Station 3662+40 as shown on Valuation Section 32.1 VT
Map 71) on the northetly limits; :

WHEREAS there are five (5) railroad bridges within the operating limits covered by the Operating
Agreement;

WHEREAS the State, as railroad track owner, is responsiblo for compliance with the Federal Railroad
Administration’s Track Safety Standards (49 C.F.R. §§ 213.1-213.369 (“Part 213™)) and Bridge Safety
Standards (49 C.F.R. §§ 237.1-237.155 (“Part 2379);

WHEREAS the State, per the terms of the Operating Agreement and consistent with 49 C.F.R.
§213.5(c), has assigned to the Railroad responsibility for compliance with the Federal Railroad
Administration’s Track Safety Standards;

WHEREAS the Railroad has rquested clarification of railroad bridge maintenance and inspection
responsibllities and expressed a preference to be responsible for compliance with Part 237 of the Federal
Ratlroad Administration‘s Bridge Safety Standards;

NOW THEREFORE, the State and the Rallroad agree to the following terms:

1. Pursuantto 49 C.F.R. § 237.3, the Railroad shall be assigned and be responsible for all
compliance responsibilities detailed in Part 237 of the Fedcral Railroad Administration’s Bridge
Safety Standards for the following bridges:

a. Connecticut River Bridge (old Br 142.74) at MP WRJ-0.26 (Current Status: Active}
" b. Twin States Sand & Gravel Inc. Salt unloading pit (old MP 140.87) at MP WRJ-1.15
(Current Status: Active)
c. Glen Road Bridge (old Br 141.35) at MP WRJ-1.63 (Current Status: OUT OF SERVICE)

Mascoma River I (ofd Br 141.29) at MP WRJ-1.71 (Current Status: OUT OF SERVICE)

e¢. Mascoma River II (old Br 141.17) st MP WRJ-1.83 (Current Status: OUT OF SERVICE)

o.
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2. The Stats provides the following information relative to the subject railroad bridges:

a. Bridge 142.74 Deck plate girder clear span of 500° 2", max height of 517, built 1929,
Over the Connecticut River in West Lebanon, NH in Graflon County (43.646930, -
72.303887).

b. Salt unloading pit (old MP 140.87) no information available. Approximate clear span
@15' (43.636017, -72,313491).

¢. Bridge 141.35 Stone arch, clear span of 18°, max height of 20, build date unknown. Over
single lane Glen Road in West Lebanon, NH in Grafton County (43.634340, -72.305275).

d. Bridge 141,29 Deck plate girder clear span of 81° 7", max height of 37 6", build date
1929. Over the Mascoma River in West Lebanon, NH in Grafton County (43.634628, -
72.303887),

¢. Bridge 141.17 Deck plate girder clear span of 95°, max height of 26°, build date 1910,
Over the Mascoma River in West Lebanon, NH in Grafton County (43.634653, -
72.301787).

3. Term, This MOA is in effect upen signature and will remain in effect through April 30, 2020,
the “Completion Date” of the current Operating Agreement. If the parties entered into a new or
revised Operating Agreement on or before the Completion Date of the current Operating
Agreement, this MOA shall automatically continue and remain in effect during the term of the
new or revised Operating Agreement. '

4. Amendment. This MOA may be amended at any time by cither party by written agreement
signed by both partics.

5. Assignment and Sublease, The MOA shall not be assigned or sublet to any other party without
the written consent of the State.

6. Terminantion, _
a. The Railroad or the State may terminate this MOA by providing the State one-humdred

and twenty (120) days written notification.

b. The State may terminate this MOA for failure of the Railroad to perform its obligations
under this MOA (o the State’s rcasonable satisfaction. The State shall provide the Railroad
written notification should the Railroad fail to perform its obligations to the State's
reasonable satisfaction and shall grant the Railroad sixty (60) days to correct any issues.
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Both Parties Agree to the above:

New England Central Railroad, Inc.

By: /caﬁ);«j é()g,(,df-!/ Date: fZ//?
Print Name and Titlo Luna\fd (ograr: O raident—

state oF ey Yorle
QOUNTY OF _Mnrpe.

On, ’;l 3 ||ﬂ , before the undersigned officer personally appeared med_@ggﬁown to me (or
_ satisfactorily proven) to be ﬂnew of the corporation identified In the foregoing document, and
acknowledged that he executed the foregoing document.

In witness whereof | hereunto set my hand and offioial seal, y m o ‘- : 4&61

13/411

STATE OF NEW HAMPSHIRE DRP OF TRANSPORTATION
BUREAU OF RAI

| /G%

/
Patncll Herlihy, Director
Division of Aeronautics, Rail & Transil
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The foregoing Agreement, having been reviewed by this office, is approved as to form and execution on
December 4 2019,

OFFICE OF THE ATTORNEY GENERAL

-

Assistant Attomey General

Approved by Governor and Council on jap 018 2020 - ,20__ ,Ttem# .

DERYTYSECRETARY OF STAT
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NEW ENGLAND CENTRAL RAILROAD, INC.
400 Meridian Centre, Suite 330
Rochester, New York 14618

CERTIFICATE OF VOTE .
I, Ryan Hart, do hercby certify that [ am duly elected Assistant Treasurer of tho Now England Central Railroad,

Inc., 2 corporation organized under the laws of the State of New Hampshire,

I hereby certify the following Js & true and comrect copy of a vote taken at a mecting of the Board of Directors of
the Corporation, held on 12[%]14 » 2019 in accordance with the By-laws, at which a quorum was
present, and that the same is still in force and effect:

l. Resolved, that Leonard Wagner, Presiden, be and are hereby authorized to execute proposals and
contracts, al limils established from time to time by the Board of Directors, on behalf of New Engtand
Contral Railroad, Ing. and that the Corporation will be bound according to the provisions of such
proposals and/or contracts. Tho signature of Leonard Wagner shall serve to bind the Corporation on
such proposals and contracts.

2. Itis further cortified thal, as the date hereof, Leonard Wagnor is President of New England Central
Railroad, inc, end he is authorized, on behalf of the Corporation, to enter into and execute a ‘
Mermorandum of Agreement assigning to the Corporation the compliance responsibilities sed forth in 49
C.F.R. Purl 237 of the Fedcral Raitroad Administration®s Bridge Safety Standards for certaln bridges on
the Northern Railroad Line, and any and af) documents attendant thereto, with the State of New
Hampshire, Depariment of Transportaiion.

1 heroby certify that said vote has not been amended or repealed and was in full fores and effect as of December -
3,2019.

IN WITNESS WHBREOF, [ have subscribed my namo as Ryan Harl, Assistant Treasurer and havo caused the
Scal of the Corporstion to be hereunto affixed this |4 day of Decembor 2019.

\';.l\q !\\ L-‘ heb

Date Ryan Hart, Assistant Treasurer
New Efigland Central Railroad, Inc,

STATE OF _JJLL) ek

0 .
COUNTY OF _{{ s pe. poscstent Treaso o
On, IQ:]tflllq , before the undersigned officer personally ap rpd the person identified in the foregoing
certificate, known to me (or satisfactorily proven) to be the Seo of the corporation identified in the
foregoing certificate, and acknowledged that he executed the foregoing certificate.

In witness whercof 1 hereunto set my hand and official seal,

Do tem bres 19 2019
Dat

-

Dalias Mannix
Nm%ﬁg " Stato of Now York

Quahod in Moni :
My wakhod in mmm&
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EXHIBIT D
MAP OF THE LINE

M, a7t ran A G TR o S PV — . .
1.Rlvir".f‘? 3 ‘{’ I, /: -T“i“.__jg‘ f: 5! T West Lebanon, NH . A o o, Tt

{ ‘Bﬁanm_s (Rémbri) P gay! } f' "‘""4}.1,.’3 Northern RR = Westbero . U S R :

i - iy : 4 ! Lease To NECR i ) 4 St X

; e ease
: R O

o lai . AR T

e ~g i ; ' ' ;’ - .-

Lo : \ o o
2 - : 'T; nood “."' :- N . 7o
i AW SESS I & A SR N TR0 v 3y, ,,,ri;;,j;j. .y

F 0\ . l’ 'k",‘- .;,',’:;‘\‘-’ ! - . - o '4_"" ;’L")‘t ') tl"g;_"-’—ﬂ “\ !

N H i
¥ ® / s N J, ; R }‘: } LA ! /__”.‘_, . .
| Lok BT AR~ T (R, N

Station 3662440
Mite Post 142.78

=

= [ ] At s 4

[ Out of Service Asea=0.30 mile ) “;._\1}/"' L, g [
: Station 3563+49 bt :
End MP 141.00

33 outof 36




EXHIBIT E
PROPOSED SUBJECT SALE

This analysis is based on the hypothctical condition thai these buildings have been demolished and removed from the site
and that the site is free from environmental contamination. The parcel is also improved with a sewer treatment facility
owned and operated by the City of Lebanon and located in the southwest corner of the site near the river frontage.

Sketch of Proposed Subject Sale/Lease Area
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a— - - - n N

" Measure Type
{)Dictance ‘Waren
(¥l oynomic Readout
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i: " Mamyira. ’“ dt’ar )\I
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EXHIBIT F

West Lebanon, NH
NECR — CCR Lebanon Industrial Track — Mile Post 0.25 +/-

Land — 65,100 sf/ 1.49 acres +/-
Track ~ 1,020 feet/ up to 17 sixty-foot rail cars

AREA SVITECT TO

poloseD Lesse ~— AGREeMEnNT

AGA SUBTECT TO S IPCTRAGK

—

fh
(p!l

T
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SCHEDULE I

Existing Prior Leases

* NECR 121201 - December 1, 2012 Sidetrack Agreement between
Claremont Concord Railroad Corporation and Rymes Heating Oils, Inc. -
assigned to NECR in 2015 — Rymes interest assigned to Superior Plus
Energy Services, Inc. effective 9/17/2020

* NECR 18046224 — June 1, 2019 Land & Track Lease between NECR and
Holcim (US) Inc.
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State of New Hampshire
Department of State

CERTIFICATE .

I, William M. Gardner, Secretary of State of the State of New Hampshire, do hereby certify that NEW ENGLAND CENTRAL
RAILROAD, INC. is 8 Delaware Profit Corporation registered to transact business in New Hampshire on May 04, 1995. 1 further
certify that all fees and documents required by the Secretary of State's office have been received and is in good standing as far as

this office is concerncd.

Business ID: 228498
Certificate Number: 0005006641

IN TESTIMONY WHEREOF,

I hereto set my hand and causc to be affixed
the Seal of the State of New Hampshire,
this 18th day of September A.D. 2020.

G Lok

William M. Gardner

Secretary of State




" NEW ENGLAND CENTRAL RAILROAD, INC.

WRITTEN CONSENT OF DIRECTORS
IN LIEU OF A MEETING

JANUARY 4, 2020

3

THE UNDERSIGNED, being all the members of the Board of Directors (the “Board”™) of New
England Central Railroad, Inc., a Delaware corporation (the “Corporation™), do hereby adopt the
following resolutions by written consent without a meeting, with full force and effect as if adopted by the
unanimous affirmative vote of the Board at a duly called and constituted meeting:

Approval of Operating Agreement with State of New Hampshire Department of Transportation

RESOLVED, that the Board believes that it is advisable, desirable and in the best
interests of the Corporation that the Corporation execute the Operating Agreement with
the State of New Hampshire Department of Transportation (the “Transaction
Documents”) creating certain rights and obligations related to a portion of ratlroad line
owned by the State of New Hampshire and perform the transactions contemplated
thereby;

RESOLVED, that the Corporation is hereby authorized to enter into the
Transaction Documents and the President, any Vice President, the Treasurer or Assistant
Treasurer and the Secretary or Assistant Secretary of the Corporation (the “Authorized
Officers™) are hereby authorized and directed, in the name and on behalf of the
Corporation, to execute and deliver to the State the Transaction Documents substantially
in the form presented to the Board, and any agreement and/or instrument related thereto,
referred to therein, identified as ancillary thereto or contemplated to be executed and
delivered in connection therewith, with such changes therein as such Authorized
Officers executing any such Transaction Document shall approve, such approval to be
conclusively evidenced by such Authorized Officer’s execution thereof:

General Authorization

RESOLVED, that the Authorized Officers are hereby authorized to take or cause
to be taken in the name and on behalf of the Corporation any and all such actions in
addition to those specifically referred to in the foregoing resolutions, including, without
limitation, paying fees and expenses, making use of the Corporation’s credit resources
and executing, delivering or filing all such other documents, . instruments, agreements,
schedules, reports or statements as they or any of them shall deem to be necessary or
advisable in order to carry out the purpose and intent of each of the foregoing
resolutions and to consummate the transactions contemplated thereby; and

RESOLVED, that any acts of the Authorized Officers and any. of the person or
persons designated and authorized to act by an Authorized Officer, which acts would
have been authorized by the foregoing resolutions except that such acts were taken prior
to the adoption of such resolutions, are hereby severally ratified, confirmed, approved
and adopted as acts in the name and on behalf of the Corporation.



This written consent may be executed in two or more counterparts, each of which, when
so executed, shall be deemed an original, and such counterparts together shall constitute but one
and the same instrument.

(Signatures are on the following page)



IN WITNESS WHEREOQF, the undersigned have executed this instrument as of the date first
written above, and direct that it be filed with the minutes of the Corporation.

Mark Blyth
Director

Alfréd Q. Ricotta
Director
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DATE (MMWDENYYYY)

CERTIFICATE OF LIABILITY INSURANCE 010612021

THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER. THIS
CERTIFICATE DOES NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE POLICIES
BELOW. THIS CERTIFICATE OF INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEEN THE ISSUING INSURER(S), AUTHORIZED
REPRESENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLDER.

IMPORTANT: If the certificate holder is an ADDITIONAL INSURED, the policy(les} must have ADDITIONAL INSURED provisions or be endorsed,
If SUBROGATION IS WAIVED, subject to the terms and conditions of the policy, certain policies may require an endorsement. A statement on
this certificate does not confer rights to the certificate holder in lieu of such endorsement(s).

PRODUCER ﬁg:l"lrs.:\cf
Marsh USA Inc. PHONE I FAX
131 interpark Bivd. {AC. No):
San Anlonlo, TX 78216 - ﬁ;ﬂs\"- .
Atin: Phitadeiphia.certsg@marsh.com -ABDRESY: 7
INSURER(S} AFFORDING COVERAGE NAIC #
CN101924481-RailE-20-21 Nosth INSURER & : National Union Fire Ins Co. of Pittsburgh PA 1545
"‘SU“EDNW England Central Ralload INSURER B : Lexington Insurance Company
c/o Genesee & Wyoming Inc. INSURER C ;
20D wi “‘6}"’&’;’20 INSURER D :
' INSURER E :
JNSURER F :
COVERAGES CERTIFICATE NUMBER: CLE-006557 186-08 REVISION NUMBER: 10

THIS IS TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD
INDICATED. NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS
CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS,
EXCLUSIONS AND CONDITIONS OF SUCH POLICIES, LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS,

INSR

ADDLISUBH

F
LTR TYPE OF INSURANCE INSD ) D POLICY NUMBER (:owlb'%YmEF ) | (AWBBIYYYY) LS
COMMERCIAL GENERAL LIABILITY EACH OCCURRENCE [ 3
NTED
| CLAIMS-MADE I:l OCCUR PREMISES (Es occurrenca) | $
— MED EXP {Any ona parson) $
PERSONAL 8 ADVINJURY | §
GEN'L AGGREGATE LIMIT APPLIES PER: GENERAL AGGREGATE $
POLICY D RO PRODUCTS - COMPIOP AGG | §
OTHER: _ s
A | AUTOMOBILE LIABILITY CAI7Z2414 (ADS) 1000 110120 CIEOMB'NE?‘ SINGLELIMT | g 5,000,000
X | ANY AUTO CA1722415 (MA) 110912020 [ 11017202 BODILY INJURY (Pear parson) | §
| OWNED SCHEDULED 1722417 (VA
| AUTOS ONLY AUTOS CAIT22417 (VA) 110172020 1020 BODILY INJURY (Per accident}| $
X | HIRED NON-OWNED PROPERTY DAMAGE M
| ™ [ AUTOS ONLY AUTOS ONLY | {Per accident)
3
| {umBRELLALAB EACH OCCURRENCE $
EXCESS LIAD CLAIMS-MADE AGGREGATE )
DED l ‘ RETENTION $ $
WORKERS COMPENSATION PER OTH-
AND EMPLOYERS' LIASILITY YIN l STATUTE I | ER
ANYPROPRIETOR/PARTNER/EXECUTIVE E.L. EACH ACCIDENT $
OFFICER/MEMBEREXCLUDED? NiA
{Mandatory In NH} E.L. ISEASE - EA EMPLOYEE] 8
if yas, describe under
DESCRIPTION OF OPERATIONS below E.L DISEASE . POUICY LIMIT | §
8 (Raftroad Liablity 026022521 120172020 [120172021 | Per Occumence 7,000,000
Clalms Made Annual Aggregate 7,000,000
DESCRIPTION OF OPERATIONS / LOCATIONS | VEHICLES (ACORD 101, Additional Remarks Schadule, may be attched If mors space ts required)

State of New Hampshlre Is Inchaded as Additional Insured where required by written contract. Railroad Lisbility policy includes Contractual Liability where required by writien contract.

CERTIFICATE HOLDER

CANCELLATION

The State of New Hampshire,
Department of Transportation
7 Hazen Drive

PQ Box 483

Concord, NH (3302-0483

SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE
THE EXPIRATION DATE THEREOF, NOTICE WILL BE DELIVERED IN
ACCORDANCE WITH THE POLICY PROVISIONS.

AUTHORIZED REPRESENTATIVE
of Marsh USA tne.

Manashi Mukherjee

ACORD 25 {2016/03)

© 1988-2016 ACORD CORPORATION. All rights reservad.

The ACORD name and logo are registered marks of ACORD




AGENCY CUSTOMER ID: CN101524481
LOC # Philadelphia

- Yo
A‘ CORD ADDITIONAL REMARKS SCHEDULE Page 2 of 2
AGENCY NAMED INSURED
Marsh USA Inc. New England Central Railroad
/o Genesee & Wyoming Inc,
POLICY NUMBER 20 West Avenve
Darien, CT 06820
CARRIER ) NAIC CODE
EFFECTIVE DATE:

ADDITIONAL REMARKS
THIS ADDITIONAL REMARKS FORM IS A SCHEDULE TO ACORD FORM,
FORM NUMBER: __ 25 FORM TITLE: Certificate of Liability Insurance

Primary Ratlroad Liabslity:
SIR: $500,000
Bill of Lading Coverages: $5,000,000 Each Occumence

Coverages ncluda: B, PD, FELA, xs AL, xs FRS, xs BOL, xsEL

9. Cancefiation a. The first Named Insured shown in the Declarations may cancel this policy by mailing or detivering to us advance writien notica of canceliation. b, We may cancel
this policy by maing or delivering to the frst Named Insurad writien nolice of cancoliation et least: (1) 10 days before the effective date of cancefiation if we cancel for norpayment
of pramium or for non-complience with the policy lerms or condidions; or (2) 90 days before the effactive date of canceliation if we cancel dor any other reason,

ACORD 101 (2008/01) © 2008 ACORD CORPORATION. All rights reserved.
The ACORD name and logo are registered marks of ACORD



oJkize  THE STATE OF NEW HAMPSHIRE
. ' 1 DEPARTMENT OF TRANSPORTATION

Dememer o o paiion Gl o)1)

Victoria F. Sheehan ' ‘ William CﬁSS; PE,
Commissioner ' B&U \O \3\ \a‘o Assistant Commissioner
His Excellency, Governor Christopher T. Sununu Bureau of Rail & Transit
and the Honorable Council . September 25, 2020

State House
Concord, NH 03301
REQUESTED ACTION

The Department of Transportation requests placing this item on the Consent Calendar.

* Authorize the Department of Transportation to enter into a contract amendment with the New England
Central Railroad, Inc. (NECR), Vendor 160565, Rochester, New York, to arhend the completion date
from October 31, 2020 to January 31, 2021 for the use of the state-owned Northem Railroad Lire in
Lebanon, NH for freight railroad service. This amendment is effective November 1, 2020, with
Governor and Executive Council approval, through January 31, 2021. The original operating agreement
was approved by Governor and Council on December 9, 2009 (Item 161) and amended by Governor and
Council on April 8, 2020 (Jtem 21).

Income trom the agreement will be credited as follows:
04-096-096-964010-2991

Special Railroad Account
009-407323 Agency Income

EXPLANATION

On December 9, 2009 the Governor and Council approved an Operating Agreement between the
Department of Transportation and the Claremont Concord Railroad Corp. to provide rail freight service
on the active portion of the state-owned Northern Railroad Line connecting Lebanon to White River
Junction, Vermont for the period of May 1, 2010 through April 30, 2020. On September 8, 2015 the
Department of Transportation consented to an assignment of the 2010 Operating Agreement from the
Claremont Concord Railroad Corporation to the New England Central Railroad, Inc. (NECR) as the
NECR acquired the Claremont Concord Railroad.

Pursuant to Section 1.15 of the current Operating Agreement, NECR notified the Department on April
30, 2019 that it wished to renew its operating agreement. The Department and NECR began active
negotiations for the terms of a new 10-year Operating Agreement and requested additional time; a 6-
month extension, Amendment #1, was approved by Governor and Council, as Item 121, on April 8,
2020. While negotiations have continued, an additional three (3) months is required to finalize the terms
of a new 10-year Operating Agreement. As the railroad line is active, this Amendment allows NECR

JOHN O. MORTON BUILDING « 7 HAZEN DRIVE » P.O. BOX 483 « CONCORD, NEW HAMPSHIRE 03302-0483
TELEPHONE: 603-271-2171 » FAX: 803-271-7025 » TDD ACCESS: RELAY NH 1-800-735-2864 » INTERNET: WWW.NHDOT.COM



and its shippers to continue to use the line for delivery and transloading of bulk cement, salt, fuel, and
other products while negotiations conclude.

This Amendment has been reviewed and approved by the Office of the Attorney General for form and
execution, Copies of the fully executed Amendment have been provided to the Secretary of State’s

Office and the Department of Administrative Services. Subsequent to the Governor and Council
approval, a copy of the Amendment will be on file with the Department of Transportation.

Your approval of this resolution is respectfully requested.

Sincerely,

N

Victoria F. Sheehan
Commissioner

Attachments



AMENDMENT #2 TO OPERATING AGREEMENT

This AMENDMENT TO THE OPERATING AGREEMENT (“Amendment”) is entered
into this 24" day of September, 2020, by and between the State of New Hampshire, acting by
and through the New Hampshire Department of Transportation, Bureau of Rail and Transit, PO
Box 483, Concord, NH 03302-0483, (hereinafier referred to as “State”) and New England
Central Railroad, Inc., 400 Meridian Centre, Suite 330, Rochester, NY, 14618, (hereinafter
referred to as “the Contractor”), collectively referred to as (“the Parties™).

WHEREAS, the State and the Contractor, pursuant to an Assignment dated
September 9, 2015, are parties to the Operating Agreement between the State and Claremont
Concord Railroad Corporation dated May 1, 2010, approved by the New Hampshire Governor
and Executive Council of New Hampshire on December 9, 2009 and as amended by the Parties

on April 4, 2020 (*Operating Agreement”);

WHEREAS, pursuant to the Operating Agreement, the Contractor provides service on
the Northern Railroad Line, as more particularly described in Section 2.1 of the Operating
Agreement;

WHEREAS, pursuant to Section 1.1.1¢(k), the Completion Date of the Operating
Agreement is October 31, 2020;

WHEREAS, pursuant to Section 1.3.1, the Parties are negotiating for a new operating
agreement, but will not be able to finalize a new agreement and seck approval of the Governor
and Council of New Hampshire before the current Operating Agreement expires on October 31,
2020; and .

WHEREAS, the Parties desire for the Contractor to continue its use and operation of
the Northern Railroad Line pursuant to the terms of the current Operating Agreement during
negotiations.

NOW THEREFORE, the Parties agree to amend the Operating Agreement as follows:

1. Section 1.1.1{(k) of the Operating Agreement shall be amended to extend the Completion
Date of October 31, 2020 for an additional three (3) months. The amended Completion
Date shail be January 31, 2021. The Operating Agreement shall terminate on January 31,
2021, unless terminated sooner in accordance with Section 1.7 or Section 1.8 of the
Operating Agreement.

2. [f the Parties enter into a new operating agreement on or before January 31, 2021, the
current Operating Agreement shall automatically terminate upon the effective date of the
new agreement.

3. If the Parties cannot agree upon a new agreement by January 31, 2021, the State shall
have no further obligations for renewal of the Operating Agreement with the Contractor.



i
hl

4, meParﬁ?sagreemntaUOmupmvisiomofanpuningAgroqnunnotmmded
herein shall remain in full force and effect.

S. This Amendment and all obligations of the partics hereunder shall become effective upon
approval by the New Hampshire Governor and Executive Council.

IN WITNESS WHEREOF, the Partics hereto have set their hands the date first-written

Date: 09/25/2020

Leonard Wagner, President
Print Name and Title

STATE OF NEW HAMPSHIRE
Department of Transportation

cNotens - , Date: 09/30/2020
Victoria F. Sheehan i

Commissioner

New Hampshire Department of Transportation

The foregoing Amendment, having been reviewed by this office, is approved as o form
and execution on _Sep3. 2.9 ,2020.

OFFICE OF THE ATTORNEY GENERAL

By: , 0. ; gﬂ_‘(-
Assigfant Attorney ﬁcml




Approved by Governor and Council on oCT 212020 ,20  ,Ttem# .

ATTEST: %L

“TEBOTY SECRETARY OF STATE




State of New Hampshire
Department of State

CERTIFICATE

[, William M. Gardner, Secretary of State of the State of New Hampshire, do hereby certify that NEW ENGLAND CENTRAL
RAILROAD, INC. is a Delaware Profit Corporation registered to transact business in New Hampshire on May (4, 1995. [ further
certify that all fees and documents required by the Secretery of State’s office have been reccived and is in good standing as far ss

this office is concemned.

Business 1D: 228498
Centificatc Number: 0005006641

IN TESTIMONY WHERECF,

[ hereto set my hand and causc to be affixed
the Seal of the State of New Hampshire,
this 18th day of September A.D. 2020.

Gir o

William M. Gardner
Secretary of State




NEW ENGLAND CENTRAL RAILROAD, INC.

WRITTEN CONSENT OF DIRECTORS
IN LIEU OF A MEETING

SEPTEMBER 24, 2020

THE UNDERSIGNED, being all the members of the Board of Directors (the “Board?) of New
England Central Railroad, Inc., a Delaware corporation (the “Carporation”), do hereby adopt the
following resolutions by written consent without a meeting, with full force and effect as if adopted by the
unanimous affirmative vote of the Board at a duly called and constituted meeting:

RESOLVED, that the Board believes that it is advisable, desirable and in the best
interests of the Corporation that the Corporation execute the amendment (the
“Transaction Documents™) extending the term of the Operating Agreement between the
State of New Hampshire (the “State”) and Claremont Concord Railroad Corporation
dated May 1, 2010, approved by the New Hampshire Governor and Executive Council
of New Hampshire on December 9, 2009 and assigned to the Corporation on or about
September 9, 2015 (the “Operating Agreement”) with consent of the State and perform
the transactions contemplated thereby;

RESOLVED, that the Corporation is hereby authorized to enter into the
Transaction Documents and the President, any Vice President, the Treasurer or Assistant
Treasurer and the Secretary or Assistant Secretary of the Corporation (the “Authorized
‘Officers™ are hereby authorized and directed, in the name and on behalf of the
Corporation, to execute and deliver to the State the Transaction Documents substantially
in the form presented to the Board, and any agreement and/or instrument related thereto,
referred to therein, identified as ancillary thereto or contemplated to be executed and
delivered in connection therewith, with such changes therein as such Authorized
Officers executing any such Transaction Document shall approve, such approval to be
conclusively evidenced by such Authorized Officer’s execution thereof;

General Authorization.

RESOLVED, that the Authorized Officers are hereby authorized to take or cause
to be taken in the name and on behalf of the Corporation any and all such actions in
addition to those specifically referred to in the foregoing resolutions, including, without
limitation, paying fees and expenses, making use of the Corporation’s credit resources
and executing, delivering or filing all such other documents, instruments, agreements,
schedules, reports or statements as they or any of them shall deem to be necessary or
advisable in order to carry out the purpose and intent of each of the foregoing
resolutions and to consummate the transactions contemplated thereby; and

RESOLVED, that any acts of the Authorized Officers and any of the person or
persons designated and authorized to act by an Authorized Officer, which acts would
have been authorized by the foregoing resolutions except that such acts were taken prior
to the adoption of such resolutions, are hereby severally ratified, confirmed, approved
and adopted as acts in the name and on behalf of the Corporation.



This written consent may be executed in two or more counterparts, each of which, when
so executed, shall be deemed an original, and such counterparts together shall constitute but one
and the same instrument.

[Signatures are on the following page)



IN WITNESS WHEREOF, the undersigned have executed this instrument as of the date ﬁrst
written above, and direct that it be filed with the minutes of the Corporation.




Acordt

CERTIFICATE OF LIABILITY INSURANCE

DATE (MM/DCIYYYY)
0240

" THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER. THIS
CERTIFICATE DOES NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE POLICIES -
BELOW. THIS CERTIFICATE OF INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEEN THE ISSUING INSURER(8), AUTHORIZED
REPRESENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLDER.

IMPORTANT: if the cortificate holder Is an ADDITIONAL INSURED, the policy{iss) must have ADDITIONAL INSURED provisions or be endorsed.
. H SUBROGATION IS WAIVED, subject to the terms and conditions of the policy, certaln policies may require an endorssment. A statement on
|_this certificats doas not confer rights to the certificate holder In lieu of sugl;n-'ndm-mmt(l).
ALT-

PRODUCER
Margh USA Inc.
1717 Arch Stroot
Philadelphis, PA 18103
Altn: Phitadelphia certs@marth

CN101524481--Raltr- 18-20

R - 3
I 173
| ADORESS:
INSURER{S) AFFORDING COVERAGE . NAXC #
PESUREA A ; Netional Union Fre ks Co. of PRisturgh PA 19445 )

e Now Engiand Contral Ratroad  SURER 8 ; Lexinglon Insurancs Compeny
clo Ganaseo & Wyaming Inc, IMSURER C ;
Pan, CT 06620 msuRER o
INSURERE :
IMSURERF ;
COVERAGES CERTIFICATE NUMBER: CLE-006557186-04 REVISION NUMBER: 9

THIS IS TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERICD
INDICATED, NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONOITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS
CERTIFICATE MAY BE ISSUED DR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS,
EXCLUSIONS AND CONDITIONS OF SUCH POUICIES. LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS. )

i TYPE OF RISURANCE Jnom | vom POLICY WUMBER_ ATONYn | dewroorr | LTS
COMMERCIAL GENERAL LIARILITY EACH OCCURRENCE s

| cLams-mace L—__[‘oocun e g TED e 'S

1 MED EXP vy one porson)_|'s
. PERSONAL & ADV INJURY ]
EN‘L AGGREGATE I.MIT APPLIES PER: GENERAL AGGREGATE $
e | EES Lo PRODUCTS - COMPIOP AGG | §

: - orneie 3 . - _ . 3 ,
A | AUTOROBALE LIABEITY [[CATTZZE37 (DS} T | 11012020 m'm EDSRGLELMT 'y 5,000,000
A X} aevauro [ cat722338 (MA) HO019 | WWOI020 | B0DAY MJURY (Per person} | § )

|| D Ly BCHEDULED {BODILY INJURY (Per acrident}] § ~
x| HRED NOM-OWNED PROPERTY DAMAGE . s
|~ |'autos oMLY AUTOS OMLY | (Per nctiiort
s
| __|usaRELLALIAB | [ccur EACH OCCURRENCE [ .
EXCESS LIAD CLAIMS-MADE  AGGREGATE )
peo | [revenpons : - - — i ]
e S ~ T | 158
ANYPROPRETOR/PARTNER/EXECUTIVE E.L. EACH ACCIDENT 3
., |OFFICERMEMBER EXCLUDED? Il—] NIiA
(Mandstory s NH) E.L. DISEASE - EA EMPLOYEE] §
) descrbe urder

|__|oFSCiuPTION OF GPERATIONS bolow. E.. DISEASE-POLCYLMIT |8

B |Refioad Liabity {026022521 10172018 [110172020 | Per Qccurrence ‘ 5,000,000
Claims Made 1 Annual Aggregete £,000,0001

DESCRIPTION OF OPERATIONS | LOCATIORS | VEHICLES (ACORD 181, Addithanal Remarks Schedus, miy be sttached Il mors speos I
Stain of New Hampshive is includod &3 Additionsl Insurad whee required by wiition contracl Raftroed Lisbilly policy inctudes Contractual Uisbilty whene raquined by wrilien contract,

Concord, NH (3302-048

CERTIFICATE HOLDER ____ CANCELLATION
The Siats of Naw Hampehirs, SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE
Depariment of Transportalion THE EXPIRATION DATE THEREOF, NOTICE WILL BE DELIVERED IN
;(l;g:n ‘[;ve ACCORDANCE WITH THE POLICY PROVISIONS.

AUTHORIZED REPRESENTATIVE
‘of Marsly USA Inc.

Manash| Mukherjeo Sasisori MMt mirFes

ACORD 25 (2018/03)

© 19502016 ACORD CORPORATION. All rights reserved.

The ACORD name and logo are registered mearks of ACORD



AGENCY CUSTOMER ID: CN101824481

Loc # Philadelphla

ACOR ADDITIONAL REMARKS SCHEDULE Page 2 of 2
AGENCY MANED BISURED ,

Mo USA b S Cangaee & Wy .
POLICY NUMBER 20 West Averuie

Derien, CT 06820
CARRIER HAIC CODE - -
EFFECTIVE DATE: -

ADDITIONAL REMARKS' )

THIS ADDITIONAL REMARKS FORM IS A SCHEDULE TO ACORD FORM,
FORMNUMBER: __25  FoRM TITLE: Certificate of Liability Insurance

Primary Rafrosd Liabilty:
SIR: $5,000,000

BS of Liding Coverages: £5,000,000 Esch Octumence

Covernges include: Bl PD, FELA, xs AL, xs FRS, o BOL, EL

9, Canceliztion 8, Tho first Named Insurod ehown in the Daciarations may cancel $hia policy by malling o delivering 1o us advance wriden nofics of cancatiafion b. We may cancel
mmwmumbuuwmmmumum(mummmmmammwum
of prevrium or for non-compikance with the pollcy lenns or condltions; or (2) 90 days balces the effectve dals of cancelation ¥ we cancel for any owr meson.

ACORD 101 (2008/01) " © 2008 ACORD CORPORATION. All rights roserved.
The ACORD name and logo are registered marks of ACORD



THE STATE OF NEW HAMPSHIRE
DEPARTMENT OF TRANSPORTATION

AW TS

His Excellency, Governor Christopher T. Sununu Bureau of Rail & Transit
and the Honorable Council March 24, 2020
State House

Concord, NH 03301

REQUESTED ACTION
Authorize the Department of Transportation to enter into a contract amendment with the New England
Central Railroad, Inc. (NECR), Vendor 160565, Rochester, New York, to amend the completion date from
April 30, 2020 to October 31, 2020 for the use of the state-owned Northern Railroad Line in Lebanon, NH
for freight railroad service. This amendment is effective May 1, 2020, with Governor and Executive
Council approval, through October 31, 2020. The current operating agreement was approved by Governor
and Council on December 9, 2009, Item 161.

Income from the agreement will be credited as follows:

04-096-096-964010-2991
Special Railroad Account
009-407323 Agency Income

EXPLANATION

On December 9, 2009 the Governor and Council approved an Operating Agreement between the
Department of Transportation and the Claremont Concord Railroad Corp. to provide rail freight service
on the active portion of the state-owned Northern Railroad Line connecting Lebanon to White River
Junction, Vermont for the period of May 1, 2010 through April 30, 2020. On September 8, 2015 the
Department of Transportation consented to an assignment of the 2010 Operating Agreement from the
Claremont Concord Railroad Corporation to the New England Central Railroad, Inc. (NECR) as the
NECR acquired the Claremont Concord Railroad.

Pursuant to Section 1.15 of the current Operating Agreement, NECR notified the Department on April 30,
2019 that it wished to renew its operating agreement. The Department and NECR have been actively
negotiating the terms of a new 10-year Operating Agreement however as the terms have not been finalized,
this subject Amendment will extend the current Operating Agreement for six (6) months to allow time for
negotiations to conclude. As the railroad line is active, this Amendment allows NECR and its shippers to
continue to use the line for delivery and transloading of bulk cement, salt, fuel, and other products while
negotiations conclude.

This Amendment has been reviewed and approved by the Office of the Attorney General for form and
exccution. Copics of the fully executed Amendment have been provided to the Secretary of State’s Office

JOHN O. MORTON BUILDING » 7 HAZEN DRIVE e PO, BOX 483 » CONCORD, HEW HAMPSHIRE 03302-0483
TELEPHONE: 603-271-2171 » FAX: 603-271-7026 « TDD AGCESS: RELAY NH 1-800-735-2064 « INTERNET: WWW.NHDOT.COM

Ir— .



and the Department of Administrative Services. Subsequent to the Govemor and Council approval, a
copy of the Amendment will be on file with the Department of Transportation.

Your approval of this resolution is respectfully requosted.

Sincerely,

Lo b M

Victoria F. Sheehan
Commissioner

Attachments



AMENDMENT TO OPERATING AGREEMENT

This AMENDMENT TO THE OPERATING AGREEMENT (“Amendment”) is entered
into this 20 day of March, 2020, by and between the State of New Hampshire, acting by and
through the New Hampshire Department of Transportation, Bureau of Rail and Transit, PO Box
483, Concord, NH 03302-0483, (hereinafter referred to as “Statc”) and New Eogland Central
Railroad, Inc., 400 Meridian Centre, Suite 330, Rochester, NY, 14618, (hercinafter referred to as
“the Contractor™), collectively referred to as (“the Parties™).

WHEREAS, the Statc and the Contractor, pursuant to an Assignment dated
September 9, 2015, are parties to the Operating Agreement between the State and Claremont
Concord Railroad Corporation dated May 1, 2010, approved by the New Hampshire Governor
and Executive Council of New Hampshire on December 9, 2009 (“Operating Agreement”),

WHEREAS, pursuant to the Operating Agreement, the Contractor provides service on
the Northem Railroad Line, as more particularly described in Section 2.1 of the Operating
Agreement;

WHEREAS, pursuant to Section 1.1.1(k), the Completion Date of the Operating
Agreement is April 30, 2020,

WHEREAS, pursuant to Section 1.3.1, the Parties are negotiating for a new operating
agreement, but will not be able to finalize a new agreement and seek approval of the Govemor
and Council of New Hampshire before the current Operating Agreement expires on April 30,
2020; and

WHEREAS, the Parties desire for the Contractor to continue its use and operation of
the Northem Railroad Line pursuant to the terms of the curreat Operating Agreement during
negotiations.

NOW THEREFORE, the Pasties agree to amend the Operating Agreement as follows:

1. Section 1.1.1(k) of the Opcrating Agreement shall be amended to extend the Completion
Date of April 30, 2020 for an additional six (6) months. The amended Completion Date
shall be October 31, 2020. The Operating Agreement shall terminate on October 31,
2020, unless terminated sooner in accordance with Section 1.7 or Section 1.8 of the

Operating Agrecment.
2. If the Partics enter into a new operating agreement on or before October 31, 2020, the

current Operating Agreement shall automatically terminate upon the effective date of the
new agreement.

3. If the Parties cannot agree upon a new agreement by October 31, 2020, the State shall
have no further obligations for renewal of the Qperating Agreement with the Contractor.

[



NEW ENGLAND CENTRAL RAILROAD, INC.

WRITTEN CONSENT OF DIRECTORS
IN LIEU OF A MEETING

MARCH 19, 2020

THE UNDERSIGNED, being all the members of the Board of Directors (the “Board™) of New
England Central Railroad, Inc., a Delaware corporation (the “Corpomtion™), do hereby adopt the
following resolutions by written consent without a meeting, with full force and effect as if adopted by the
unanimous affirmative vote of the Board at a duly called and constituted meeting:

RESOLVED, that the Board believes that it is advisable, desirable and in the best
interests of the Corporation that the Corporation exccute the amendment (the
“Tmnsaciion Documents™) extending the term of the Operating Agreement between the
State of New Hampshire (the “State™ and Claremont Concord Railroad Corporation
dated May 1, 2010, approved by the New Hampshire Governor and Executive Council
of New Hampshire on December 9, 2009 and assigned to the Corporation on or about

\September 9, 2015 with consent of the State and perform the transactions contemplated
thereby;

RESOLVED, that the Corporation is hereby authorized to enter into the
Transaction Documents and the President, any Vicc President, the Treasuror or Assistant
Treasurer and the Secretary or Assistant Secretary of the Corporation (the “Authorized
Officers™ ere hereby authorized and directed, in the name and on behalf of the
Corporation, to execute and deliver to the State the Transaction Documents substantially
in the form presented to the Board, and any agreement and/or instrument related thereto,
referred to therein, identified as ancillary thereto or contemplated to be executed and
delivered in connection therewith, with such changes thercin as such Authorized
Officers executing any such Transaction Document shall approve, such epproval to be
conclusively evidenced by such Authorized Officer’s execution thereof;

General Authorization

RESOL VED, that the Authorized Officers are hereby authorized to take or cause
to be taken in the name and on behalf of the Corporation any and all such actions in
addition to those specifically referred to in the foregoing resolutions, including, without
limitation, paying fees and expenses, making use of the Corporation’s credit resources
and executing, delivering or filing all such other documents, instruments, agreements,
schedules, reports or statements as they or any of them shali deem to be necessary or
advisable in order to carry out the purpose and intent of cach of the foregoing
resolutions and to consummate the transactions contemplated thercby; and

RESOLVED, that any acts of the Authorized Officers and any of the person or
persons designated and authorized to act by an Authorized Officer, which acts would
have been authorized by the foregoing resolutions except that such acts were taken prior
to the adoption of such resolutions, ase hereby severally ratified, confirmed, approved
and adopted as acis in the name and on behalf of the Corporation.



. This written consent may be executed in two or more counterparts, each of which, when
so exccuted, shall be deemed an original, and such counterparts together shall constitute but oné
and the same inmnm'!mt.

[Signatures are on the following page]



IN WITNESS WHEREOF, the undersigned have exscuted this instrument as of the date first
written above, and direct that it be filed with the minutes of the Corporation.




CERTIFICATE OF LIABILITY INSURANCE

DATE DEMDONTYYY)
02472020

; I8 CERTIFICATE IS ISSUED AB A MATTER OF INFORMATION ONLY AND OONFERSNOMUPONWCEWWT;E HOLDER. THIS

CERTIFICATE DOES NOY AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE POLKCIES .

- .BELOW. THiS CERTIFICATE OF INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEEN THE ISSUING INSURER(S), AUTHORIZED

REPRESENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLDER.

EPORTANT. 1i The cortiicate holer s an ADDITIONAL (NSURED, the policy(ies) must have ADDTTIONAL INSURED proviions or be stdorsed.
it BUBRDGATION IS WAIVED, subjoct to the teems and conditions of the poticy, certain policies may require an sndorsement. A statement on

mwmmmmmmmmmmammq _ -

e LA b,

1717 Avch S¥mat

Phintalphia, PA 19103

Alre om

- | wncs

CNI01HM481-Ralr-19-20 North . ;esuiR=R A ; NaSonal Uricn Fire Ins 05 of PESBUTHPA ___ 19M5.

oo Gonotes & Wyoming Inc., INSURERC :

Dt o1 a0 paumrno:

INSURERE :

; Fag—— g g £4 - -
'COVERAGES: CERTIFICATE NUMBER: GLE-008557186-04 REVISION NUMBER: 9.

WBWCERWYMTWEWESOFWMDB&WMVEBEENB&EDWTPEWMDMFORTHEMPM
* INDICATED. NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS
. CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE

DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS,

POLICIES
EXCLUSIONS AND CONDITIONS OF SUCH POLICIES. LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS.

m TYPE OF INSURANCE __POLICYNUMBER | ., LIMITS
COMMERCIAL QENERAL LIABRLITY ' ) . ’ o ‘m‘ | ]
1} cLanesmace Eloccut \ BARLASE YORERTED "
R ¢ ' MED EXP (Aoponepersory | &
(T I .| pERsONAL A AOVIMILRY |3
i | ceM AGGREQATE LT APPUES PER: GENERAL NGGREGATE 3
mr—]m [ eee ' erooucTs - commror aca | 5 |
'prHeR : i 3
§ | AUTOMOBILELIABSITY CA1722337 (AOG) 2y [ 10V s 5,000,000
« [ %] v aro CA1722338 (WA} O (11042020 [BoDRY DY (Per parsory | 3
| oy i "BODILY INJURY [Pwr acadent| $ T
¥ | HIRED 1 x - T
| * | Alrros omwy ) - -
' " ' 31 N
__| WeRRELLA LIAD "EACH OCCURRENCE S
‘| excessuan | ACGGREGATE 1 -
1 20 |. | mevenmions i . . ‘
WORKERS OOMPENIA ; n R i3
[ o ERPLOYERS' LIABLITY il | !-‘EA]}{IEJ--.I.&..,
m . | E.L EACH ACCIDENT $
! | OFFICERMEMBER NiA ! G
2 (uenduiory 1 M) 4 [EL.OXSEASE - EA EMPLOYEE] 3 ’
|| TBONTTION OF Crtint 10N beow : 1 £ L OISEASE - POUCY.LMIT | § :
' D [Rotond Usbiy = 28022521 WA [1101/2020 | Per Occurrence N 6,000,000
{ Cleims Mede Annu Aggregate 5,000,008

may be attashed F more spase by

umwmrmm:m (ACORD 101, Adultional reguired)
isuum s Inciuded e3 Adcitonal inswred whars requirod by wiiliea contract. Ratrosd Linbillty policy ncudes Contraciusl Lishilly whers rquired by writieo contract.

Contord, NH 03302-0483

1.

CERTIFICATE HOLDER: CANCELLATION:
The Btake of New Hampshire, SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CAMCELLED BEFORE
Dopatmend of Transportxion THE EXPIRATION DATE THEREGF, MOTICE Wil BE DELIVERED
7 Hazan Drive ACCORDANCE WITH THE POLICY PROVISIONS.
PO Box 483

AUTHORIZED AEPRESENTATIVE
of Maral USA ine.

Manashl Mukharjes Monisoid Jlasdenprdas

ACORD 26 (2018/03)

“© 1888-2016 ACORD CORPORATION. All rigghts reserved.
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AGENCY CUSTOMER ID: _CN101824481

LOC #: Phiadeiphia .
N
ACORD! ADDITIONAL REMARKS SCHEDULE Page 2 of 2
A h USh b ' | o ot ke Pl o |
ok Gormses & Wyorning Ina.
POLICY NUMBER 2 Wee! Jare
Derlee, CT 06320
CARRIER | wae coos )
B o 1§ EFFECTIVE DATE:
.ADDITIONAL REMARKS' L - _

|| THIS ADDITIONAL REMARKS FORM I3 A SCHEDULE TO ACORD FORM,

Primary Relioad Lisbily
SR $5,000,000
B of Lacttng Coveragos: $5,000,000 Each Occzrmace

FORM NUMBER: __ 25 FORM TITLE: Certificate of Liabilily Insurance . -

Coversges Inchude: B, PO, FELA, xs AL, xs FRS, xs BOL, xsF1.

9. Canceietion; &, The ficsl Mamad Inezzed Eown In the Declarations ey omncel thia polkcy by maling or delvering 10 us scvisos writien Rolice of cancelizion. b, W ey cancel
fhis poficy by malting or delivecing 10 e firxl Nemed Iz withon potios of canceliaion of lsaet: {1) 10 duys beloss e ellects 8310 of cancalixion T we carcs! o nonpeysmasl
dmuhmﬂihmmﬂmuﬂ”ﬁpmhM‘ﬁdMl-ﬂﬂlbqhm

'

ACORD 101 {2008/01)

'© 2008 ACORD CORPORATION. All rights resssvod.
The ACORD name and logo are registered marks of ACORD
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CONSENT TO ASSIGNMENT OF AGREEMENT

Ttis Conseni to Assignment of the “Operating Agreement on the, S“‘a:gzn-{)'wncd.l?orl_i@iis-ﬁf the :Noithern ‘Railfoad Liie?,
‘hérein referred to-as “Operating Agrecment®, is hado as.of the @3 A day of Septeniber; 2015.. Releronce is.iinde (o the
Ojicratiiig Agreement.from'the State_of. New: Hampshire, Departiiicnt of Transporiation (*Depafient”) to.the Clarcmont
Concord Railroad Corporation, 197 Dock Street, Schuykill Haven, PA, 17972, The term of the Dperating Agreement
commenced on May 1, 2010 and expires April 30, 2020. Per the terms of the Operating Agreement, en additiona! term of
10 ycars may be negotiated with the Department.

The Department hereby consenta to an assignment of the Operating Agreement from the Claremont Concord Railroad
Corporation to New England Central Railroad, Inc., 400 Meridian Cenlre, Suite 330, Rochester, NY, 14618 (“NECR"),
By acceptance of the assignment of the Operating Agreement the NECR agrees to be bound by the terms and conditions
of the Agreement. Acceptance of these terms was also affinmed in the “Assignment and Assumption Agreement” signed
by the Claremont Concord Railrond Corporation and New England Central Railroad, Inc. and subsequently submitted to

the Department,

Tho.Department acknowledges that to the-best of its knowledge and belief that the Claremont-Concord Railroad is not in
idefavlt of any of its obligations under the'Operating Agreement and that the Operating Agreciicnt; as affected by this
Consent and the assignment, has pot been altered or amended and remains in full force and effect nnd may only be
amended in accordance with the termns set forth within it.

Executed as an instrument under sea! as of the date firsl above written.

THE STATE OF NEW HAMPSHIRE
Department of Transportation

By: N A A VWAX, 4
William Cass, PB
Assistant Commissioner
Accepted by: g
Thonias D. Savage
Vice President and Treasurer
New England Central Railroad, Ine.
STATEOF (o ¢ =\
COUNTYOF ¥4 o
On, & 4 /5., before Ihe indersigned. officer personally appeared’thamg = D .",‘,;'[mgp-‘ ¢known to me (or satisfactorily

prov:gh . nnd acknowledged (hit he exeeuted the forcging document..

In witness whereof 1 hereunto set my hand and officiel seal.

P .J/ - - R
R/G[o.0V5 %zw logie /é/‘)f?xg)

Date . Notary Public

i n e

Christine Motan
Notary Public-Conneottoul |l
My Commission Bxpires

August 31, 2017 X

Wl



OPERATING AGREEMENT
: ONTHE . ,
STATE-OWNED PORTION OF THENORTHERN RAILROAD LINE

~ STATE OF NEW HAMPSHIRE
' DEPARTMENT OF TRANSPORTATION  ~

AND

CLAREMONT CONCORD RAILROAD CORPORATION
SCHUYLKILL HAVEN, PENNSYLVANIA 17972

MAY 1, 2010

i

"~ Contractor Tnitials__CF

. Date
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1.1

1.2

1.3

ARTICLE 1 - GENERAL CONDITIONS
DEFINITIONS
1..1 Az used herein, the following torms have the meanings indicated:
a mwcumcomwmcw lhwsmwu Haven,

. “State” - means tho State of Now Hampshire.
. “FRA" means the Foders! Railroad Administration.

3
E
¢
1
|
|

(NHDOT), or his duly authorized representative having an address of 7°Hazen Drive,
P.O. Box 483, Concord, NH 03302-0483. The Contracting Officer shall bo the
representative of tho Stato hereunder, In the event of any dispute hereundor, the
intetpretation of this Agreement and tho reschution of any disputes by the Contracting
Officer ghall bo final, : :

g “ * . means this Oporating Agreement dated May 1, 2010.

h. “Facilitics” collectively means the reel ostato, track, bridges, signals, switches,
structures, buldings, and related railroad transportation property over which Servico is to
be provided, excluding cement transioad facilities constructed by the Contractor.

. “Bffectivo Date® means the datc .this Agreoment Is approved by the Govemor and

Counsil of tho Stato of Now Hampshire or the Contractor obtains operating authority from

the STB, whichever ocours Iast.

. “Commenoement Dato* — May 1, 2010

k. “Completion Dute™ — April 30, 2020

L. “Operating Year” - January 1 to December 31.

m. “Users Foo™ - Foe to bo paid by the Contractor to State for the use of the Faoilitles.

n. “Subconfiactor? - An individual, partnershlp, firm, corporstion, or any combination
thereof, or joint venture, to whom the Contractor sublets any part of this Agrecment.

EFFBCTIVE DATE/ACOMPLETION OF SERVICES
121 Notwithistanding anyprovision of this Agreement to tho: contrery, .and 'sbjoct to the

approval 'of the: Governor and Eiscutive' Council il of the State.of: Now Hs
Agreement, and al! obligations of the perties hereunder, shall not become effoctive
the date the Govemor and Exocutive Council approve this Agreement (“Effective Date”™)
122 Any Service performed by the Contractor prior to the Effective Date shall be porformed
at the sole rizk of the Contractor, end in the event that this Agrooment does ot become
effoctive, the State shall have no lability to tho Contreotor, including without limitation

any obligation to pay the Contractor for any costs incurred or Service performed.

RENEWAL OF AGREEMENT

1.3.1  The Contractor shall notify the State by certified mail no later than one yoar prior to the
-Compbﬂonmmﬂmmommwishesmmimmgodaﬂomfmamw
Agreement for an additional ten (10) year period beginning May 1, 2020. If the
Coritractor and'the State cannot agres upon new Opérating Agroement by November 1,

3019, the State may &t that time solicit proposals ‘from other persons to operato’ tho

Contractor Initials _ CF !

Date



Facilitics and have no further obligations for renowal of this Agreement with the
Contractor.

. CONTRACTOR'S REPRESENTATION AND WARRANTIES

1.4

1.5.

1.6.

Ths Contractor represents and warrants the following:
a mconmuhammmaﬁoadutyorgmhnd.vdidlymgimdwﬂhtbemryof

State, and in good standing under the lawe of the State, and is duly qualified to do
bnsineaheuhjurisdioﬁmwhmiupmimmuﬂmmu:hipoﬁgpwmquim
such qualification; . .

The Contractor has the full power and anthority to enter into this Agrooment and to carry
out the functions that it has undartaken in this' Agreement;

All corporate and other proceedings requirod to bo taken by or oo the past of the
CoMMuthHmltmmmhtomhAmentmdpufmmtheSuviechhwbom
duly taken; and

d. The execution of this Agreement and the cperation of the Service will not violate any

statute, rute, rogulations, order, writ, injunction or decres of any court, administrative
ageacy or governmental body. :

COMPLIANCE BY CONTRACTOR WITH LAWS AND REGULATIONS/ BQUAL
EMPLOYMENT OPPORTUNITY. .

L5.1

152

1.5.3

In cormoction with the parformance of the Servics, the Contractor shall comply with all
mn:ds.hwu,ugmuﬂms;mdoidenoffeda&mm«mmbipduﬂhoﬁﬁu
which impose any obligation or duty upon the Cattractor, inchuding, but not limited to,
civﬂﬂ#mmwmloppuhmhyhm.haddiﬂm.ﬂwcmmthdloomptywiﬂ:au
applicablo copyright laws.

During the term of this Agreoment, the Cootrastor shall not discriminate against
mphmmmplhmfmmploymmmofmu;mh,mﬁgion,aud,mm
hmdiup.mdaienuﬁm,mmﬁmdaishmdwﬂluhnmnnﬁwmmemt

If this Agreement is finded in any part by monies of the United States, the Contractor

sball comply with all the provisions of Exscutive Order No. 11246 (“Bqua! Employment

Oppommiﬂuu:pplmmdbythemuhﬁmsofthoumsmmpamtof
Labor(ﬂC.F.R.PutGO).mdwithmymlu.msullﬂonlmdguidelhwnuﬂwSmuaf
Nmﬂmphmmuvwmmmmmummhﬁm.m
ConmﬂnﬁeraymwpmkmoSmmUnhadMmetomofdu
Contrector’s books, records and socounts for the purpose of ascertaining compliance
with all rules, regulations and orders, and ths covenants, terms and conditions of this

Agreement.

PERSONNEL.

1.6.1

TheColin‘Mownoxpmuamvlded!pmomclnecmwwpuﬁm&w
Service. The Contractor warrants that ai] personoe! engaged in the Service shall be
qudtﬁedmquommeSavice.mdshdlbepmpwlyllcmsedmdoﬂwwhemm

_* 10 do so under all applicable laws,

Contractoc Initiels __ CE 2



1.7

7

162 Uness-ofberwiso euthorized In writing, during tho torm of tis Agrooucnt, and for a
pociod of sbx (6) mouths. efter the Completion: Dato; the Contractoe shall not hire; and
shall ot permiit any subéaatreotor-or.cther person, firm of corporstion with whom it 1s:

engaged tn a cambined ‘effort to;perforin tho Séxvice to hire,any person who is 8:Stats’ -

mpbynmoﬁddwbhmmhllyhvbwmtbopr&mmmmwgﬁonm
performance of this Agreement. This provision shall .survive termination: of this

Agrecment. .
163 The Contrecting Officer or his o her successor shall be the State’s represontative. In the
. wmtofmydimmhg-ﬂwhxprpmnﬁmofthismmmdﬁng
Officer’s decision shall be final for the State,
EVENT OF DEFAULT/REMEDIES. : ~

1.7.1 Anymormoroofthefolbwingacnamm!otmofthecounwmswlwmﬁmﬂ

event of defauit hereunder (“Event of Defaulf™):
1.7.1.1 fallure to perform the Servioe satisfactorily or on schoduls;
1.7.1.2 failure to submit eny report required hereunder;

1713 fallure of the Contrastor to makutain the records required hercunder, of to permit access
thereofl and/or - _ )

1.7.1.4 failure to perform any other covenant, term or condition of this Agreement.

- 172 UponmoommofmyEve:nofDefnu!t.ttnStutnmnymbmyone,ormwn.brall,

1.8.

of the following actions:

1721 giwﬁnCmMawﬁmanntbespwiﬁrhgﬂwEmnofDoﬁultmdmum&mbo
remodiod within, In the absence of a greater or lesser speoification of time, thirty (30)
days from the dato of the notics; and If the Bvent of Defeult is ot timely remedied,
terminats this Agreement, offoctive two-(2) days after giving the Contractor notice of
termination;

1.7.2.2 treat the Agreement a3 broachsd and pursue any of its remedies at law or in equity, or
both. .

1.8.1 In the évent of an éarly ternitnation-of this Agrocment for -eny redson.other than tho
complétion.of the Sérvices, the:Contractor shall dsliver to the Contrasting Offiver, not
tator than fifteen (15) days after tho dato of termination, a roport (*Termination Report”)
containing all information required by the various reporting provisions of the Agreoment,
from thi date 5f ¢ 65t sach roports through &d Including tho dats of tzrmination, The
form, subject matter, oontent, and number of copies of tho Ternination Report shall be
identical to those of eny Final Report desoribed n the atteched EXHIBIT A. .

Contractornitisls (6 .. 3
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1.9.

1.10

LIl

CONTRACTOR'S RELATION TO THE STATE.

19.1

hmwdwmmmummmmmﬁm

contractor, and is neither-an agont nof & enployco-of the State. ‘Neither the:Contractor
nor: any of its officers, employees; agents.or members ‘shall have autharity. to bind the
State or'receive any benefits, workers' compensstion or. othed ‘énoluiments provided by.

the State to its employees.

ASSIGNMENT/DELEGATION/SUBCONTRACTS.

1.10.1 mcmmwmim«mmmmmmwt

without the prior written convent of the Contracting Officer. Nons of the Service shall
be subcontracted by the Contractor without the prior written consent of the State.

INDEMNIFICATION.

1.11.1 The. Contractor.shall défend; indemnify and hold harmiess the Stair, its officers and '

etployees, and any and all claims, liabilities or penalties assorted against the State, its
officers and employees, by or on behalf of any person; gn account of, bésed or resulting

Contrastor, Notwithitanding the foregoing, nothing berein contained shail be déémed. to:

constluto'a. wafver of tho soveralgn immunity of the Stss, iiich pmimuilty . biareby

reséirved to the State. This covenant bn'Seation.1.11.1; shall survive the terminaticn of this-
Agreement. .

1.12. INSURANCE.

1.12.1

The Cogtrastor shall, dt (ts sole expense, obtaln and maintain in foroe, and shall require
anywbwumcﬁurmmi@eomobuinahdmatmh\infom.dnfoﬂowh\ghumw:

1.12.1.1 Rallroad Liability and Contrectual Lisbillty Insuiafice.shiall be/purchassd with

the Stito named as.co-nsured in the emonnt of three:fillion dottars (£3,000,000), or five
miilion dollars ($5,000,000) if hazardous materials are shipped, each ocourreace, with a
deductible of twenty-five thousand dollars ($25,000) maximum.

1.122 Thé, policies .described in subparagraph 1.12.1 herein shall be.on policy iforms -end

1.123

dorsements approved for use in the State of New: Hampsh ampshire by the N.H. Department

of Insurance, and Lssued by Insurers llooased in the Stete of Now Hampshire,

The Contractor shall furnish to the Confricting Officer, or ‘his or her successor, .
certificate(s) of lnsirance for all [nsuranse required: undeF this'Agreement.  Contractor-
ghall also furnish to the Contracting Officef, or. his ‘or:ber. successor, oertificate(s). of
insurance for all renowal(s) of insurance required uidér this Agidement o later than.
fificen (15) days prior to tho expiration date"of ‘cach.of the irisuranco policiés. The
certificats(s) of insurence. and -any rencwals theroof shall bo ottached and are
‘incorpofated herein by refefente. Back certificate(s)-of insurance;shall contain a clause
fequirinig -the thsirer to sndéavar to provido the Contracting -Officer, or his or her

suocessor, o lesdthan ten (10) days prior written notice of cancellation or modification

of the policy.

Contructor Initials_ CF ‘




Daste

1124 ‘Withih. ton (10) ‘days prior to tho sthit..of operation and amnually. thereafter, tho
Contractor -ihall piovide the Contracting Officor with.a cortificato -ovidsucing, tho
ocontinual existence of required insurances.

1.13. WAIVER OF BREACH

1.13.1 No failure by the State to enforce any provisions hereof after any Bvent q'fpefaixlt:ﬂmll
be deemed a waiver of its rights with regard to thint Bvoat of Default; or afy subSequotit

Event of Default. No cxpress falluse to enforon any Eveat of Defauit shall bo deemcd o
waiver of the right of the'Stato to enforoe cach mdnllofﬂ:cpmvilioushc:vofuponm
further or other Event of Default on the part of the Contractor.

1.14. 'N'O'!'[CB.

L14.) Asy motios by apasty"beret % t5e otier party dhall be, docmod to’havo boen duly
delivered or. given at the. time, ofmallmgbyouﬁﬁodmﬂ.posugapmpdd. in a United
Stmu?mtOﬂlcoaMrmdwﬂ\eparﬁeutdwmﬁva'

1.15, AMENDMENT.

L15.1 “This Agiosinéat d:boiamidad walved of discharged only by an instriment [ writing
.signed by the. partics hereto and ‘onlyafter. approval .of :such nmmdment.wm or

dmwmwywwcmndmmomewumm
.16 CONSTRUCTION OF AGREEMENT AND TERMS. |
1.16.1 “This Agrosment shall he'eonstraed in acoordanoo with thie " lawi of the Stato of New:

, %,-a5d |8 binding: upon and imures to tho bonefit of tho parties ond. then
réspective £ikoessors Gad asiigas. The wording tsed in this Agreemedt is tho worda
cliosen. by the partiés' to express their mutualintont, 5d ro rule of construstion shall be

applied against or in favor of any party.
1.17 THIRD PARTIES.

1.17.1 This perties hereto do nat intend to benefit any third partics and this Agroement shalt not
be canstrued to confer anyisuch benefit. '

.18 HBADINGS.
1.18.1 mmmwmmwmmfwnfm-p@mmlﬁmmm

contained thorein shall in 0o wey be beld to cxplaln, modify, amplifyor aid in the
interpretation, construction or meaning of tho provisions of this Agreetoont.

1.19 SEVERABILITY.
1.19.1 In the event any;of the. provisions of this. Agresment aro hsld by & court of competont

junisdiction to be-oontiary to:any:state of fodaral law, the romaining provisions:of this
Agreement will remain i full force and effect. '




1.20

2.1

22

2.3

24

Contiactor Initials._ OF 6

ENTIRE AGREEMENT.

1.20.1 This Agreement, which may be executad in & number of counterparts, each of which
shall be deemed an original, constitutes the entire Agreement and understending between.
thepuﬁes.mdmpemdoadlpﬂw@munmmdundmhndinpmhﬁngmm.

ARTICLE II - PHYSICAL DESCRIPTION

PHYSICAL DESCRIPTYON - The Facilifies are described as follows: Being all the property of
every kind and description, real, personal and mixed that was acquired by tho State of New
Hampshire from the Boston and Maine Cotporation by a Relsass Deod recorded at the Grafton
CotmtangiiuyofDeedsonAusuaZ.1999.Book2409.l’usu8651hmugh876,andmid
demised property being located in the City of Lebanon, NH, County of Grafton; including all real
M.mwmmmwmmnlm&mwmwmmm
Maifne Corparation locsted betwesn woén, Engineering Station 3515469 as shown on Valuation Map
32.1 Mep 68 and Baginoering Station 3662+40 as shown on Valuetion Map 32.1 VT Map 71 in
hbmmmmmsmw«ﬂmanmﬁlehdmmaﬂuoftheNemepchthepuumt
of Trensportation, Burean of Rail & Transit.

The Facilities shall remain the property of the State, which resarves to itself the right to grant
etsoments, contracts, leases, and other rights thereln which. do not, in the sole judgment of the
State, conflict with the operations described in Article IIl. The State resorves to itself all rents,
foes and revenues dorived from suchi grants, As pormitted by applicable State law, the State may’
sell pottions of the raitroad yard not peeded for peesent or future railroad operations to the City
of Lebanon or other parties. Notwithstanding these provisions, the Contractor with prior
approval by the State may lease partions of the Facilities to shippers for construction of railroad
sidings, loading platforms and other railroad-relnted facilities. Such leases ehall be subject to
sppiropriate locel taxes, and revenues from such leasce shall bo Included in the railroad’s gross
freight operating rovenues. :

The Contractor shall make no alterations to the Facilities, both real and personal, or construct
any buikding or maks other improvements on the Facilities beyond normal maintsnance without
the prior written conscnt of the State. Such consent shall not be unreasonably withheld. Al
alterstions, chenges, and improvemeats built, constructed, of plsced on the Pacilities by the
Contractor, shall unless otherwiss provided by writton egresment between the State and the
Contrastor be the property of the State and remasin on the State’s property et the expiration or
sooner termiination of this agreement. Salvageablo or ecrap materinls generated a3 a part of

AtlnopdonﬂnSmwmnypraﬁdeﬂmCMrwithsmowmdrdhudqnhmmm
materials under the jurisdiction of the Burcau of Rail and Transit, which it may declare available
to the Contractor. Said equipment and materials shall be used solely for the provision of Service
under this Agreement and shall be insured by tho Contractor to the State’s satisfiction. .

T

tr e s e A e e e
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3.1

SERVICE AREBAS

3.1

dl2

313

i4

KRB

316

ARTICLE III - OPERATIONS

The Contractor shall, betwoen the Effoctive Dato and the Completion Date, manage and -
oporate Servioo on the Feollitles desoribed in 2:1 above. The Contractor shall be solely
responsiblo for all phases and roquirements of its operation, including, but not limited to,
dhpmhmgofﬂhm.mig:meﬂofpowmdmwhedulin&mﬂdbwa.equlpmmt

end marketing. The Contractor may charge a rezsonablo fee for operations
on the Pacilities by other rallroads.

- The-Contractor agroes to provide cars, locomotives and all ather things as necessary to

aﬂ'ordﬂndegmandqmmyofsmmlymmwdbyhshlpm

Notwithstanding any other provisions of this Agrecment, the Stato may amange to
provide servioe on a temporary basis if the Contractor is unabis to provide service, and’
the Contractor agrees to allow provision of such temporary Service by others in the event
of its tnability to ovide Servioe, Notico of Servios by others must be given to the State
inwrldngbyﬂwcomm

mmwmmmmwmlmpdh&osmdnllboqmﬁﬁadm
perform such Servioes, and ghall be properly liconsed and authorized to porform such
Services under all applicable laws. The Contractor shall not hire as an employee, end it
shall not permit any suboontractor or other peraon, firm'or corporstion with whom it is
engaged in a combined effort to perform the Servicess, to hire, any person who has e
contractual relationship with the State, or who is a Stato officer or employeo, elected or
appointed. .

The Contreotor will conform to the State's “Guidelines Governing the Operstion of On-
Track Equipment on State-owned Rallroed Lines,” and will incorporste these Guidelines
into its curront Time Table.

If the Contractor intoods to provide passenger or tourist excursion service on eny portion
of the Facilities, it shall notify tho State in writing no lezs than sixty (60) days prior to
Monofmhmb.mdmbmhamﬁﬂmdhmwamNWhm
Rlsk'l.labilttymdcmumml thiliththﬂnSmnumduu!dtdmal!ylnwodln
the ‘amount .of Five Million: ($5,000,000) dollars at 'legst five (5) days prior to

. commencomont of passenger of tourist cxoursion operations.

3.2 MAINTENANCE

321

322

Equipment - moCmnrmdmllbempomibleforpmpetupkupmdmalntenmoeof
nlloquipmentﬁuws,mﬂmmpplledbyﬂw&ateorﬂnm and shall ensure that
oquipment is in compliance with all current FRA rogulations. State squipment shall be
returned to the Stato in as good condition as when received exoopt for ordinary woar and
toar,

Track -.The Contractor shall be responsible for the proper upkeep end maintenance of
Feoilitics. Said upkeep and maintenancs shall inchude but not be limitod to:
a. Surfeco and'alignment

Contrastor Initials __CF 7
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3221

323

324

Brush and vegstation coatrol (all brush to be chipped)

Drinage and ditches

All operating signals to be kept in good oporating condition

Crossing and switches tb be kept in good operating condition. The Coatrestor shall
provide & flagman during the passage of trains for the protection of any crossing

protectad by signals where tho signal ls not oporating foe any reason.
f. Snow removal and wintor maintopance when neoded for service.

L

The Contractor shall bo rosponsible to perform all work and routine maintenance
necessary to maintain the lines included in the Fasilities at FRA Class I Track Safety
Standards or better, and in any event will expend no less than tweaty (20) percent of
muﬂmﬁo@tqﬁnﬂngmmmmmmnkmdmmdlﬁngmhmof
this Agreemont, and will include a roport of maintensnos expenses on a form and
according to a schedule to be specified by the Stats (Seo Bxhibit A). Credit for these
expenditures may be carriod’ forward to future years at tho Stitd's diadrétion. The
Contractor shall satisfy all obligations required by tho FRA of a railroad ‘ownes, set forth
in Part 213 of the FRA Ttack Safety Standards (49 CFR 213).

STRUCTURES (BRIDGES & CULVERTS) - The Coatrector shal] bo responsible for
maintaining structures and shall make needed repairs nocessary to'keep struotures safe
for the convenionce of the raitroed and the State. Said maintenance shall include but not
bo limited to the clesning and removal of debris, lubsication of bearing surfaces, scour
and erosion protection. : o

In the event & major unanticipated maintenance or capita) expenditure is required (bridge
failure or major weshout, etc.) the Contractor shall assist in all necessary repaim, but be
limited In its direct financizl contribution to five thousand ($5000.00) dollars per
Operating Year, or any amount remaining pursuant to tho required cxpenditires pursuant

to Soction 3.2.2.1, whichever is greater, in the nggrogate; ~However,-the Contractor
waives any claims to damages for any doteys In repeiring or reopening the line after such
an oocurrenco and the State reserves to itsolf the decision whother, when and how such

repairs and reopening will be doos.

33  INSPECTION

33.1

332

333

Dite

The Contractor ehall patrol the Pacilitios and inspect the track in accardance with FRA
Track Safety Standards subpart F (49 CFR 213.233) and submit an kidpection repoet in a
timoly manner but oo lows than one (1) week after cach inspection. Should any defects
be found, the Contractor. éhall take the appropriste remedial action'in.a timsly manner in

. By “

adctrdanoe with gich regulations and notify the' ing Officer. in writing of -sald
remedial action. ’ - o

'mamomwmmmtwmm,mmmmmmm

Contractor complies with the conditions of this Agreement. Tbs Coatracting Officer
shall be granted full acoess to the operations end shall have the authority to direct the
Contractor to remedy deficioncies as per FRA Track Safcty Standards under this
Agreement. - .

mmnﬁpﬂngmmymbmywﬁon,imludjngmeﬂddlmpommofmy
project site and the inspection of the rail facilitics, oquipment, and all books and records

Coatractor Initials _ CF 8



of Cantractor and of any contractor or suboontractor relating to any project or task
acoomplished under this Agreement.

' 3,33,1 The purpose of such inspection shall be:

8. To ensure that wark complies with the contrect spocifications.

b. Tov&i&qnanﬂtudwmmofmhhinmﬂed,mdlnﬁamum

¢ Tovuifyhbormdmmidachmforoonhutspawidhsgforpaymuon an

© actual cost basis (“foroe account work™).. .

d. Tommmnﬁﬁw,ofmimmwmwwmmm&yof
‘sammie agalnst damiage, thoft, or uso other thar for, epproved projects. .

o. "To provide any ofher Information reqitéited by this Contrecting Officer relating to the
Pecilities. _ . _

34  CONSTRUCTION PROJECTS:

projects within the confines of the Fasilities. The construction contractor to whom this
work may:be-awarded shiall’ hve the right to. perfiiin tho work:so’described fnthe:
contrack. ‘Any expenditures by tho Stath:pirsuant o tils Section 3.4 shall uot diniinlsh.

yvisicn of this:

the obligation’of the Contractor pursuant to Soction 32.2.1 or gy otlier ped
Agreemeont. ) -

342 m&nhmﬁngommwmmmemﬂmdbwwlhymjmmbemw
within the mitroad right-of-way. Construction coitiotors for these projects will be
required to eater into a license'with the State, which-will ‘toquire certain conditions guch.
_as liablfy fosuranoo; and to-codperate’ with/the Contrstor inassifing that tho work be:

* performed in“such a menner that the tracks, operstions and appurtenances of the rail

faollity will bo safsguardsd. The Contractcr may: require a ‘flagmas &id/or raitroad

inspetor at a ooustruction sito i bo doems i teossiary, the: cost: of sdid Garvies to be
paid by the construsting entity to the Coatractor. . ‘

343 At the request of the State, tho Contractor shall construst sidings to new shippers on the
Facllities at shilppéra” or the Contradtoi’s ciense. Theso: sidings and eppurtenances
theréts may be competitively bid, if constracted by other. than: the Contractor, and billed
to the shipper. '

3.5 FREIGHT ‘TARIFFS' - On; oz beforo tho Effectivo: Daté; the ‘Contractar. ehall adopt allexiiting

~

apiplicablo tarifSs, rates, and divisions; Said-teriffs; rates, and divisions shall apply.to th:Servioo

providad pursizint 15 thisAgreemeat imtil such tariffs, st or divisions; ere chariged in socordance

with lew. All proposcd reto and tariefs under control of the Contractor may be roviewed by the
Contracting Officer upon request, -

3.6 FORCE MAJEURE - The partics hereto will be exciizsd from porfoririance of any.of their respective:
obligations hereunder occasionod by any event beyord their respective control, inctuding, without

limitation, eny action of any fodorel, state or local egeicy of instrumenitality; 'by: government,

authorities including complianoe with envircamental quality, cnergy conservation and occupational
safety requiresnents adopted or effected after the date of this-Agroeny

. other labor frouble; by explosions, fires, or vandallsm until such events sro remediod; provided,
however, that the party claiming force majoure shall teke all reasonable actions to eliminate or end
the foroe majeure condition, ' ) :

, .

by aits of God; by ks or.

o emam e e



4.1

42

43

44

45

ARTICLE IV - USER FEE PAYMENTS, ACCQIJ'N'I'ING AND AUDITS -

The Contractor ghatl maks Ussr Fes paymeats required under this asticle directly to the State of
New Hampshire, Department of Transportation, Bureau of Rail and Transit.

Payments shall be paid monthly (or tess frequently with the approval of the Coatracting Officex),
based upon the lovel of operation, as explained below. Payments shall be made no later than
mWGO)dmaﬁwﬁehnﬂndayofmnh-ulendummmWﬁei@tmﬁnsm
aro eamed, and will include a report of freight traffic on a form end according to a schadule to be
specifiod by the State. (See EXHIBIT A) . .

USER FEE PAYMENT

431 mmmmmﬁw(s%)mtofmwmﬁei@topmﬁnsmmu
nu_mr’lfoetoﬂwsm. :

432 The Coatractor may, where dirocted in iwriting by and at the sole discretion of the
Cmumﬁqgom.domaﬁmmmmmo‘wdofspeciﬂcexpmdimimhmng
bmmlhnﬂdhmzjamﬁmmm_intﬂwkmmmpm.

LATE PAYMENT : Lot

44.] Sbould any payment bo received iare’ then five (S) days after the duo date, the
mm;og«mumﬂum.ﬁmu%}mmmmdmm
month’s users foe. - }

ACCOUNTING AND AUDITS

4.5. The Contrecting Officer shall have access, during regular working hours, for the purpose
ofmditapdumimthn.mmybwh,&mmmmundmaqnoﬂhomm
that may bo related or pertineat to this Agréemént during the period of this Agreement
and for a period of five (5) years after the termitiation of this Agreement. The Contractor
shail impose this requirement of each of its subcontractors. .

452 If, a3 a resuft of any,andit, the Contrasting Offioer dotormines that the amount paid.to. the.
State Is less than the amount owed, the Contrector shiall pay the difference to Stite within:
thirty (30) days of the determirtation,

453  If as a rosult of any audit, the Contrasting Officer determines that the amount paid to the
State is more than the amount owed, Stats will make repaymeat or oredit the Contractor
accordingly, so fer as appropriations allow, the overpayment to the State,

454 Tho Contractor shall bo responsible-for coliecting Févimiss: and, for dellvu'ing traffic:
sccarding to 8 scheduls to be specified by the State. (See EXHIBIT A)

" ContractorInitials _€¢ . 10
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5.

6.1

7.1

72

ARTICLE V - MARKETING EFFORT

The Contractor will mako evory effort to market the lino in order to make it profitable and to
maintain good business and working relationships with local busincsses, State and local
govuummofﬂomn,mphyoea,mmmm&.nndwillraportonﬂ:omarkedngal’fu‘tona
form and according to a schédule to be spocified by the State. (See EXHIBIT A) '

ARTICLE VI - OTHER OPERATORS

v . ) N ) . ’ 5
*In all of its Gpefations and uss of e Facilities, tho Gotractbr will copporats with other faliroads

in tho use of the-Feoilities, nohuding any tailroad:siihotized by the Stits'ts'iuss any partion of
tho Faoilities in conjunction with the reactivation of the Northern Railroad following a golection
proocess for a railroad opérator on the line.  The State may ot its discretion provide mediation of

disputes involving the state-ownod railroad cotridor consistent with Article 1.16.
ARTICLE VII - TRRMINATION OF AGREEMENT

If t any time after tho Commencement Dato the Contractor operates the Service fewer than sixty
(w)dapdm'hguwowﬁonde.ﬂwSubmmmmhAymemmdmﬂmﬂw
State and:Contractor, of all obligations hereunder, exoopt the Contractor's continning duty to
maintain finaneial records and to coatinue to defend and hold harmiess the Stato for any claims
arising during the period of this Agreémenit. : :

In the event of & termination or expiretion of this Agrecment, the Contractor agrees that it shall
obtain tho nooessary approvals from the STB to discontinue operations and tum over oporeting
authority to a now reitroad operator. ' _

;'. .." . : ‘. . - .'..' ﬁ..'
Conu%";miﬁm CE ¥

Date_f



IN WITNESS WHERBOF, we have herounto sst our hends on the £7 _day of _Ocdokber , 2009,
CLAREMONT CONCORD RAILROAD CORP.

officer, personally . appeareils "},‘7”/],‘.1 i to ms (“ - tisiactortly geokica) to be tho person
within Mmummdwhwwbdpdmdhnhummdmomforﬂw

: pkarh i | Coumty PA" |
. WW&% 18;2011 ' j‘

Thiia s to cestify that the Cperating Agrog
apjiroved as to form and execition on:

APPROVED byOovunorandExmnive Council on _ .
’ ATTEST

Contractor Iy tmls e 12
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EXHIBITA "~ -

._CLAREMONT CONCORD RAILROAD, INC;

__REPORT AND PAYMENT DUE DATES:

'AFE.;; —

Lo =

181- NOVEMBER PAYMENT &
REVENUE REPORT
30th - NOVEMBER - - JANUARY

15t - DECEMBER PAYMENT &
— REVENUE REPORT
26th - NOVEMBER mUARY

| MARKETING REPORT

_ 1a';JAN—UA§Y'_PWA WENTE
T REVENUE REPORT

LN [

§iCE ﬁumvmmma

Rl

_REVENUE REPORr

m_-FEBRW_‘uARY' Fic — |30t -
| ~REPORT . MARKETING REPORT

MAINTENANCE Eﬁ' _

MAY

TR

30th - DECEMBER TRAFFIC | REPORT _ T .. |30th -MARCH
" REPORT — B8t~ JANUARY TRAEFIC - -.| .REPORT. _
T REPORT = T "
. - A
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