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His Excellency, Governor Christopher T. Sununu

and The Honorable Council

State House

Concord, NH 03301

REQUESTED AaiON

Approve Marlon Clough's request to perform the following work on Little Harbor in New Castle. File ff 2017-
00487. This project will not have significant impact on or adversely affect the values of Little Harbor.

On January 23, 2019, the NH Wetlands Council (Council) remanded the appeal of the NH Department of Environmental

Services (NHDES) January 16, 2018 approval of the original application, requiring the NHDES to hold a public hearing on
the application, allow a public comment period, and accept public comments pursuant to RSA 482-A:8. On June 27,

2019, the NHDES held a public hearing to receive additional public comments. After review of the public comments on

March 13, 2020, the NHDES affirmed the above referenced application to permanently impact 280 square feet (sq. ft.) of

estuarine and marine wetlands for the construction of a seasonal docking structure to include a 4 ft x 10 ft access ramp,

a 4 ft X 30 ft pier with Thru Flow decking, a 3 ft x 15 ft aluminum ramp leading to an 8 ft x 10 ft float, the overall
structure length of 60 ft that provides one slip on approximately 140 ft of frontage along the Piscataqua River Back
Channel.

I

The NHDES imposed the following conditions as part of this approval:

1. All work shall be in accordance with plans by Riverside & Pickering Marine Contractors, dated 1/27/17 and

revised 8/8/17, as received by the NH Department of Environmental Services (NHDES) Wetlands Bureau on
August 8, 2017.

2. Any future work in jurisdiction as specified in RSA 482-A on this property will require a new application and

approval by NHDES.

3. This permit shall not be effective until recorded at the Rockingham County Registry of Deeds office by the

permittee. Prior to starting work under this permit, the permitted shall submit a copy of the recorded
permit to NHDES by certified mail, return receipt requested.

4. Not less than five state business days prior to starting work authorized by this permit, the permittee shall

notify NHDES and the New Castle Conservation Commission in writing of the date on which work under

this permit is expected to start.

5. A "no cut / no maintenance buffer" shall be left on the property landward 100-feet from the highest
observable tide line. This shall include, but is not limited to, trees, shrubs, and herbaceous vegetation.

6. Appropriate siltation/erosion/turbidity controls shall be in place prior to construction, shall be maintained

during construction, and shall remain in place until the area is stabilized.

7. The float shall be fitted with float stops or similar structure so that the float will have minimal contact with

the underlying intertidal area.
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8. The height of the pier decking over the surface of the tidal marsh at normal high tide shall equal the width

of the decking. Decking shall be Thru Flow decking.

9. Work shall be done during low tide.
10. Work shall be conducted in a manner so as to minimize turbidity and sedimentation to surface waters and

wetlands.

11. Work shall be conducted in a manner that avoids excessive discharges of sediments to fish spawning areas.

12. The seasonal structures, including but not limited to ramp and floats, shall be removed during the non-
boating season and stored on the existing pier or in an upland location.

EXPLANATION

The NHDES supported its decision with the following findings:

Standard for Approval:
1. Approvals must be consistent with the findings of public purpose set forth by RSA 482-A:l.

2. Approvals must be consistent with the setbacks set forth by RSA 482-A:3 XIII (c) notwithstanding the
provisions of subparagraph (a). 8oat docking facilities may be located closer than 20 feet from an abutter's

property line in non-tidal waters and 20 feet in tidal waters, if the owner of the boat docking facility

obtains the written consent of the abutting property owner.

3. This project is classified as major Impact pursuant to Administrative Rule Env-Wt 303.02(a), projects in

sand dunes, tidal wetlands, or bogs, except for the repair of existing structures pursuant to Env-Wt

303.04(v).
4. Env-Wt 101.03 "Abutter" means any person who owns property immediately adjacent and contiguous to

the property on which the project will take place. This does not include those properties across a public

road. An abutter includes an owner of any flowage rights on or immediately adjacent to the property on

which the project will take place. If the project is located on waterfront or another area which by its

configuration would cause the project to affect non-contiguous properties, owners of those properties are

considered as abutters. The term does not include the owner of a parcel of land located more than one
quarter mile from the limits of the proposed project.

5. Pursuant to Env-Wt 302.03, the applicant shall provide evidence which demonstrates that the potential

impacts of the project proposal avoid and minimizes impacts to the maximum extent practicable.

6. Pursuant to Env-Wt 302.01(a), and Env-Wt 302.04(a)(1), the need for the proposed impacts shall be

demonstrated by the applicant prior to the NHDES approval of any alteration of tidal wetlands. Preserving

the integrity of saltmarshes and tidal wetlands shall be given highest priority by the NHDES, because of the
high productivity and rarity of such wetlands and the difficulty in restoration in value and function for

those environments. No project shall be allowed that intrudes into a tidal wetland unless the department
finds that it is to be for the public good as set out in RSA 482-A:l.

7. The NH Supreme Court has explained that "Env-Wt 302.01(a) and, in turn, Env-Wt 302.04(a)(1) require an

applicant to demonstrate 'a want of something requisite, desirable, or useful' prior to^ approval of any

project that alters tidal wetlands." Appeal of Cook, 170 N.H. 746, 752 (2018).

8. In accordance with Rule Env-Wt 302.04(a)(3), Requirements for Application Evaluation, for any major or

minor project, the applicant shall demonstrate by plan and example the type and classification of the

wetlands involved.
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9. In accordance with Rule Env-Wt 302.04(a)(7), Requirements for Application Evaluation, for any major or
minor project, the applicant shall demonstrate by plan and example the impact on plants, fish and wildlife

including, but not limited to; (a) Rare, special concern species; (b) State and federally listed threatened and

endangered species; (c) Species at the extremities of their ranges; (d) Migratory fish and wildlife; (e)

Exemplary natural communities identified by the DRED-NHB; and (f) Vernal pools.

10. In accordance with Rule Env-Wt 302.04(a)(8), Requirements for Application Evaluation, for any major or
minor project, the applicant shall demonstrate by plan and example the impact of the proposed project on

public commerce, navigation and recreation.
11. In accordance with Rule Env-Wt 302.04(a)(9), Requirements for Application Evaluation, for any major or

minor project, the applicant shall demonstrate by plan and example the extent to which a project

interferes with the aesthetic interests of the general public.
12. In accordance with Rule Env-Wt 302.04(a)(ll), Requirements for Application Evaluation, for any major or

minor project, the applicant shall demonstrate by plan and example the impact upon abutting owners

pursuant to RSA 482-A:ll, II.

13. In accordance with Rule Env-Wt 302.04(a)(13), Requirements for Application Evaluation, for any major or

minor project, the applicant shall demonstrate by plan and example the impact of a proposed project on

quantity or quality of surface and ground water.

14. In accordance with Rule Env-Wt 302.04(a)(14), Requirements for Application Evaluation, for any major or

minor project, the applicant shall demonstrate by plan and example the potential of a proposed project to

cause or increase flooding, erosion, or sedimentation.

15. In accordance with Rule Env-Wt 302.04(a)(16), Requirements for Application Evaluation, for any major or

minor project, the applicant shall demonstrate by plan and example the cumulative impact that would

result if all parties owning or abutting a portion of the affected wetland or wetland complex were also

permitted alterations to the wetland proportional to the extent of their property rights.

16. In accordance with Rule Env-Wt 302.04(a)(17), Requirements for Application Evaluation, for any major or
minor project, the applicant shall demonstrate by plan and example the impact of the proposed project on

the values and functions of the total wetland or wetland complex.

17. In accordance with Rule Env-Wt 401.01(b), Purpose, the purpose of chapter Env-Wt 400 is to protect the

public trust and other interests of the state of New Hampshire, by preserving the integrity of the surface

waters of the state by requiring all structures to be constructed so as to insure safe navigation, minimize

alterations in prevailing currents, minimize the reduction of water area available for public use, avoid

impacts that would be deleterious to fish and wildlife habitat, and avoid impacts that might cause erosion

to abutting properties.

18. In accordance with Rule Env-Wt 402.02, Navigation Space, the design and construction of docking facilities

shall allow for a maximum of 2 feet of navigation space between a boat slip and any other structure or

boat slip.

19. In accordance with Rule Env-Wt 402.04, Setbacks, as required by RSA 482-A:3, Xlll(a), all docks shall be

located at least 20 feet from any abutting property line or imaginary extension of the property line over

surface water, unless the provisions of RSA 482-A:3, Xlll(c) or (d) are met.

20. In accordance with Rule Env-Wt 402.0S(a), Seasonal Docks, a seasonal dock shall be: (1) Designed to be

installed at the beginning and removed at the end of the boating season; (2) Removed from the water for a

minimum of 5 months of every calendar year; (3) Designed and placed in the water so as not to obstruct

navigation; (4) Removed from the water for the purpose of applying paint, stain, or other preservatives;

and (5) Installed only if in compliance with RSA 482-A:3, IV-a or otherwise permitted under RSA 482-A.
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21. In accordance with Rule Env-Wt 606.03(a), Piers, Docks, Wharves, and Floats Criteria, projects shall be

designed such that supporting cribs, piles, and caissons occupy no more than 5 percent of total volume

under the structure at mean high water to allow most wave and current energy to pass through, and

prevent deepening of the area in accordance with Rule Env-Wt 606.03(b).

22. In accordance with Rule Env-Wt 606.03(d), Piers, Docks, Wharves, and Floats Criteria, all floats shall be

anchored, held by piles, or made fast to the shore or dock, to prevent substantial changes in their
positions.

23. In accordance with Rule Env-Wt 606.03(e), Piers, Docks, Wharves, and Floats Criteria, floats that are not

linked to the shore by ramps or piles, but are anchored, shall not exceed 400 square feet.
24. In accordance with Rule Env-Wt 603.03(f), Piers, Docks, Wharves, and Floats Criteria, all floats and floating

structures or sections thereof, shall be positioned waterward of any vegetated wetlands or vegetated

shallows.

25. The NHDES does not regulate boating or Jet Skis. The NH Department of Safety has jurisdiction over motor

boats pursuant to RSA 270. There are proposed bills regulating Jet Ski use under consideration by the NH
legislature.

Based on the record and the public comments submitted in writing or made at the Public Hearing, the NHDES

makes the following additional findings:

1. On February 16, 2017, the NHDES received an application from the applicant for impacts to estuarine and

marine wetlands for the construction of a seasonal docking structure for boating access.

2. The subject parcel or land on which the project is proposed is identified as New Castle Tax Map 9, Lot 23

(property). The property has an average of 140 feet of frontage along the Piscataqua River Back Channel.

3. The Piscataqua River Back Channel is a public waterbody controlled by the state.

4. On January 16, 2018, the NHDES approved the applicant's request to: Permanently impact 280 square feet

(sq. ft.) of estuarine and marine wetlands for the construction of a seasonal docking structure to include a

4 ft. X 10 ft. access ramp, a 4 ft. x 30 ft. pier with Thru Flow decking, a 3 ft. x 15 ft. aluminum ramp leading

to an 8 ft. X 10 ft. float, overall structure length 60 ft., providing one slip on approximately 140 ft. of

frontage along the Piscataqua River Back Channel.
5. On March 21, 2018, the NH Wetlands Council received a revised Petition for Appeal from the NCCC.

6. On January 23, 2019, the NH Wetlands Council remanded the appeal to the NHDES for the NHDES to

notice a public comment period and accept public comments on the application pursuant to RSA 482-A:8.

7. On February 1, 2019, the NHDES initiated a 45-day public comment period, under the authority of RSA

482-A:8. The NHDES received 35 comments in opposition of the project. Twenty-eight comments were

received from residents of New Castle, four comments were received from town officials, and one

comment apiece was received from the University of New Hampshire, the NH Piscataqua Region Estuaries
Partnership, and the Rockingham County Conservation District. In particular, the NCCC submitted

comments to the NHDES dated March 14, 2019 including a Report of Daniel Geiger, Certified Wetland

Scientist of Oak Hill Environmental Services (Report). The NCCC's submittal outlined 'Summary Comments

in Support of Permit withdrawal.'

8. On May 20, 2019 the NHDES received a petition to the New Castle Select Board signed by seven New

Castle residents supporting the community effort to preserve and protect the environmental integrity of

Lavenger Creek and the surrounding shore by opposing the application for a sixty-foot docking structure

with ramp, pier and decking, ramp and float, along with the planned use of Jet Skis. The petition cites

documentation by the NCCC and "attested to by over 25 letters from New Castle residents that approving
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the permit \would (1) undermine years of efforts to protect Lavenger Creek; (2) harm water quality, disturb
and redistribute soft mud at the mouth of the Creek, and potentially reduce the capacity of the Creek to

handle Increased precipitation and flooding during large storms, and (3) encourage the use of motorized
watercraft, including Jet Skis, thereby accelerating pollution and environmental degradation, harming
wildlife, and destroying tranquillty and beauty of this fragile ecosystem..."

9. The NHDES held a public hearing at the Portsmouth office of the NHDES on June 27, 2019 for the purpose
of gathering information and public comment relative to the proposed impacts to the jurisdiction of the
NHDES. Seventeen individuals provided testimony at the public hearing. The landowner's agent, Zachary
Taylor, Tidal Ecological Consultant testified on behalf of the applicant. Bill Stewart testified on behalf of the
New Castle Select Board. David Murray presented a video in opposition to the project. Several neighbors

and abutters testified in opposition to the project. Attorney Maureen D. Smith and the NCCC agent Dan
Geiger testified on behalf of the NCCC.

Rulings In Support of the Decision Pertaining to the Need for the Proposed Impacts
1. The applicant demonstrated their need to access water as a right to wharf out. "In New Hampshire, the

right to wharf out to navigable depth has long been recognized as a common-law littoral right." Donaghey
V. Croteau, 119 N.H. 320, 323 (1979).

2. Tidal docks that do not offer all-tide access, such that the float will rest on the substrate at lower tides,

cannot be used to secure a vessel because the lack of water at lower tides makes it likely a vessel will be

damaged by sitting on the substrate. Thus, vessels are secured to moorings in deeper waters until
sufficient water depth enables a vessel to have sufficient draft to travel and secure to a dock while safely
loading occupants and gear.

3. At the property, the proposed tidal dock Is necessary to access the water with minimal impact to sensitive
tidal wetlands.

4. The applicant has met the requirements to demonstrate need under the rules as "need" under the NHDES
Wetlands Rules has been interpreted broadly by the New Hampshire Supreme Court. See Appeal of Cook,
170 N.H. 746(2018).

Rulings in Support of the Decision Pertaining to the Least Impacting Practicable Alternative
1. Concerns were raised at the public hearing that the proposed docking structured Is not the least impacting

alternative.

2. Pursuant to Env-Wt 302.04(a)(3), the applicant correctly identified the resources proposed for impacts In
.  accordance with the US Fish and Wildlife Service Manual FWS/OBS-79/31 Classification of Wetlands and

Deepwater Habitats of the United States, Cowardin et al, 1979.
3. Impacts have been minimized to the furthest extent practicable. The seasonal usage of the docking

structures on the property, particularly the pier, was designed as approved because the eight, 2-inch
round metal pipes reduce any erosive possibilities from tidal current energy. The location of the dock on
the property, reduced exposure to fetch, low water current velocities from the tidal cycle, and orientation
on the frontage allows for the usage pf the non-permanent, seasonal docking structures.

4. The storage of seasonal structures In the uplands on the property during the non-boating season such as
this pier, ramp and float stored In the upland do not require authorization from the NHDES and do not
qualify as permanent structures in accordance with Env-Wq 1406.04(c)(8). The Report's statements "There
will be a significant number if pilings associated with the project, as well as a floating dock section [sic]"
and "(gjiven the large number of piles" are not accurate and do not reflect the applicant's effort to
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minimize the impacts as a result of the seasonal pier with the approved eight (8) 2-inch metal pipe piles.

The socket pipes would be driven into the soil initially and the support pipes of the pier would be received

in the previously driven socket pipes minimizing soli disturbance while the structures are Installed and

removed.

5. Through the review process of the application and recommendations by the NHDES, the applicant has
provided redesigns of the docking pier and float on the property. More specifically, the pier has been

designed with Thru flow decking to enable greater light penetration to reduce shading to the vegetation
and substrate below. Literature from the manufacturer of Thru Flow states, "Our products are created

with a unique open-surface design that allows water, debris, and sunlight to pass through your walking
surface. This feature also protects against hydraulic pressure and uplift of the panel during extreme

weather. Sunlight and water penetration also help vegetation below to stay alive and thrive, minimizing

the effect of your walking surface on the environment;" Additionally, the applicant has reduced the

number of piles supporting the seasonal pier from 14 to 8. Further, float stops have been proposed on the

float to suspend the float above the substrate at low tide as required by the Department of Army,

Programmatic General Permit.

6. Pursuant to Env-Wt 302.01(a), preserving the Integrity and Investment through and guidance of the
Rockingham County Conservation District the Lavenger Creek salt marsh has been given highest priority by

the NHDES because of the high productivity and rarity of such wetlands and the difficulty In restoration of

value and function for those environments.

7. Pursuant to Env-Wt 302.07(a)(7), the docking structures are located approximately 260 feet from the area

where the Lavenger Creek channel transitions to a predominately tidal mudfiat with fringe bands of

emergent salt marsh vegetation of saltmarsh cordgrass (Spartlna alternlflora) along the southerly and
northerly banks of the area.

8. The salt marsh identified In the Report is contiguous with and adjacent to Lavenger Creek Is approximately

700 feet from the docking structures on the land to the northeast.

9. The orientation of the docking structures as proposed on the property is nearly a north to south
configuration perpendicular to the shore to maximize sunlight exposure to the substrate and vegetation

below. Review of these plans clearly depict the docking structures located immediately adjacent to the

fringe saltmarsh cordgrass at this location, not protruding into the channel beyond a reasonable length to

create a navigation hazard to boats or other recreational activities.

10. The NHDES therefore, affirms the approval as the applicant has met Env-Wt 302.04(a) and (c).

Rulings in Support of the Decision Pertaining to the Impact of the Project on Water Quality, Storm Water

Runoff, and Flooding

1. Many local residents and town officials testified at the public hearing and maintained that the proposed

project will adversely Impact water quality and will Increase sediment loading to the ecosystem.

2. No evidence was provided corroborating the concern that docking structures on the property will

deteriorate water quality. The low tidal flow velocity at this location does not exacerbate eroslori and
sedimentation by turbulence in the area. As previously provided In findings above, the pier Is supported by

a total of eight, 2-Inch metal piles. One pair of these pipes Is located at Mean High Water (MHW).

3. The property is adjacent to a low energy tidal system with little flow velocity from the PIscataqua River .
Back Channel and the Creek. Given the small diameter of the pipes and low tidal energy surrounding the.

docking structures' location, the NHDES finds the placement of the docking structures to have little to no
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Impact on the substrate that would cause erosion or sedimentation. Previously, pedestrian traffic to access

the water for recreational boating adversely impacted the vegetation and disturbed the soils, exacerbating

soil erosion within the Creek. "

4. No evidence was provided corroborating the statement that the proposed dock would increase flooding

resulting in property damage. The comments of Rockingham County Conservation District (RCCD) are

mischaracterized by the NCCC. The recommendations provided by the RCCD at the New Castle Planning

Board meeting of February 23, 2016, speak to "good planning, a coastal hazards master plan chapter,

approve environmentally sensitive project with good conditions, enact ordinances to better protect
resources to provide infrastructure and the existing structures on the island from possible future damage."
There is no evidence that tidal docking structures will contribute to flooding on the regional scale

purported by the NCCC.

5. There is no evidence supporting the assertion the dock will impact flooding in the immediate area.

I

Rulings in Support of the Decision Pertaining to Impacts to Habitat and Sensitive Areas

1. Concerns were raised at the public hearing that the proposed project would adversely impact sensitive

wildlife habitat of various water fowl, turkey (Meleagris gallopavo), and white-tailed deer (Odocoileus
virginianus).

2. No communities of eel grass (Zostera marina) are present in the vicinity of the docking structure. The

nearest eel grass bed is within the back channel of the Piscataqua River approximately 2,900 feet to the

southwest of the property.

3. The State-threatened marsh elder (Iva Frutescens) is present around the Lavenger Creek salt marsh;

however, it does not appear to be present on the property at 95 Mainmast Circle, New Castle. On October

3, 2019, the NHDES and Natural Heritage Bureau (NHB) staff inspected the property, and the inspection

confirmed the absence of marsh elder on the property. The NCCC asserts marsh elder "does grow on the

applicant's waterfront area," while the Report references the "presence of marsh elder in the area."

Neither specifies specifically where the nearest specimen of marsh elder is in relation to the applicant's

waterfront.

4. The NHB had no records of the presence of saltmarsh gerardia (Agaiinis maritima) within the area. The

NHB Datacheck for the 95 Mainmast Circle property did not suggest the presence of salt marsh gerardia on

the property. Although the Report states salt marsh gerardia has been observed in the Lavenger Creek

area, no specific location(s) had been provided in relation to the property. The photograph (Photograph 3)

in the Report suggests the gerardia is located within the large salt marsh complex to the northeast from

the property as the photo depicts glasswort (Salicornia spp.), salt marsh rush (Juncus gerardii), and salt

grass (Distichlis spicata). The proposed docking structures are located within a densely vegetated

community of tall form cordgrass. The plant species found in the photo are commonly found in high salt
marsh while the tall form cordgrass is found at the low salt marsh as the cord grass is frequently inundated

by the tide.

5. The hypothetical threats stated in the Report on vegetation loss within the salt marsh and spread of
Common Reed (Phragmites australis) is more closely associated to stormwater influx to the system from

developed upland areas in the form of unmitigated, nutrient laden stormwater runoff. The Report's

findings on loss of salt marsh vegetation resulting from this project are not applicable.

6. The NHDES recognizes the storage racks for recreational watercraft including, but not limited to, canoes

and kayaks are used by abutting properties contiguous along the shore of the Channel. Continued
beaching or grounding of a vessel on the shore within the sensitive emergent cordgrass vegetation will
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adversely Impact the area/vegetation. These properties with boat racks in the surrounding area do not

exhibit similar shorefronts as the property. Many of the abutting properties have rocky shores with less

vegetation. Furthermore, these abutting properties have accessed the water for recreational uses by

walking over the fragile saltmarsh cordgrass where present. Impacting the cordgrass and in some Instances

permanently impacting the substrate with the placement of rubber-like matting leading down to the

water's edge. These structures and continued use exacerbate impacts to the resource by concentrating
water flow with Impervious surfaces. Impact vegetation, and Impact the Intertidal bank. Visual signs are

evident In these locations by the lack of vegetation and worn areas over the Intertidal bank.
7. There Is no evidence that the proposed Impacts to the bank and substrate associated with the construction

of the seasonal dock will adversely affect sensitive areas or the overall wildlife habitat associated within

this Intertidal area.

Rulings In Support of the Decision Pertaining to Navigational Issues

1. Concerns were raised at the public hearing that the proposed docking structures would Impede safe

boating and navigation through Lavenger Creek were not supported.

2. Review of the approved plans confirms Env-Wt 401.01 (b) has been applied to the design of the project.

3. The terminus of the proposed docking structure Is located approximately 40-feet from the center of the

channel. At Mean High Water (MHW) there is approximately 80-feet of navigable water to the opposite

shore and four feet of water depth available; therefore, the docking structure complies with Env-Wt

402.02. Furthermore, as designed, the furthest limit of the proposed docking structure is nested within,

and flush with, the landward extension of the limited fringe of tidal marsh.
4. The proposed dock complies with RSA 482-A:3 XIII (c) and Env-Wt 402.04 as the dock is greater than 20-

feet from an abutting property line.

5. The proposed dock has been designed In accordance with Env-Wt 402.05. The two seasonal dock supports

(pipes) at MHW Impact only 0.83% of the total volume under the 120 square foot pier. Therefore, the

structure complies with Env-Wt 606.03(a). The application of Env-Wt 402.03(a)(3) does not apply to tidal

docks.

6. The proposed seasonal pier crosses the narrowest vegetated area of saltmarsh cordgrass, using Thru Flow
decking, maintaining a 1:1 ratio for height to width. The pier height allows for better light penetration to

underlying vegetation and assist in preventing storm damage. Orienting the dock from north to south

minimizes the impacts from shading to the furthest extent practicable. The reduced length of the pier has
less adverse shading effects on vegetation than longer piers. To further reduce Impacts to the vegetation

below, the pier Is narrower than typical piers providing less adverse shading effects on plant productivity.

All of .these construction practices minimize impacts to the vegetation on the property to the furthest

extent practicable pursuant to Env-Wt 606.03(c).

7. The proposed ramp and float will not require anchors or piles to secure the structures from lateral

movement as the area experiences low tidal flow velocities and wave action due to the lack of substantial
fetch; therefore, the design does not warrant conformance with Env-Wt 606.03(d) and (e).

8. The proposed float location complies with Env-Wt 603.03(f) as the float Is be positioned waterward of any

vegetated wetlands or vegetated shallows.

9. The NHDES reviewed the applicant's plan approved prior to our approval. Review of the approved plan by

Riverside 8i Pickering Marine Contractors (Sheet 2 of 2) dated July 11, 2016 clearly depicts the approximate
stream channel at low water, approximate MHW, and approximate HOTL (Highest Observable Tide Line).
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All docking structures extend 45-feet from the HOTL The pier portion spans an area of mostly bare,
sparsely vegetation mud/exposed soil. The ramp spans a majority of the salt marsh cordgrass.

10. The proposed float has been tucked into the narrowest portion of the salt marsh cordgrass along the
frontage. The float does not extend further past the adjacent areas of salt marsh cordgrass to act as an
obstacle for vessel passage. The terminus of the docking structure is approximately 40-feet from the
center of the Channel. At M WH, there is approximately 80 feet of navigable water to the opposite shore

and four feet of water depth available; therefore, the docking structure complies with Env-Wt

302.04(a)(8), Env-Wt 402.02, and Env-Wt 402.05(a)(3).
11. At the public hearing a New Castle resident presented a video using a drone and aerial imagery. The video

drone footage had been digitally oyer-laid with the approved plan. The NHDES applauds the use of this

technology to present a compelling argument. However, the scale and location of the digitized plan onto
the aerial imagery in the video does not depict the accurate location of the marsh vegetation relative to
the proposed dock. The video displaces the proposed dock plan further into the tidal channel beyond the
actual proposed location mischaracterizing the impact on navigation to Lavenger Creek channel.

12. Review of the proposed approved cross sectional plan demonstrates that as the tide ebbs and water

recedes, the sloped bathymetry from the float to the center of the Channel would leave the proposed float
exposed, out of navigable water as the tide nears low.

13. The NHDES review of the record finds no evidence of any negative impact on public navigation as a result

of the proposed project.

Rulings in Support of the Decision Pertaining to Cumulative Impacts

1. The applicant's agent's response to Env-Wt 302.04(a)(16) is thorough and appropriate detailing a rationale
to adequately address this rule. The agent provided a hyplothetical dock location plan for the area and the

plan depicts properties immediately adjacent to the area. By this scaled plan, measurements were

provided demonstrating contiguous abutters would have enough frontage with navigable water to enable
a dock similar to the approved structure. Moreover, many properties along Lavenger Creek have non-

compliant structures immediately adjacent to the tidal area in the 100-foot tidal buffer zone. Furthermore,

properties have accessed the water for recreational use by walking over the fragile saltmarsh cordgrass,
impacting the substrate and in some instances permanently impacting the substrate with the placement of
rubber-like matting leading down to the water's edge. These structures and continued use exacerbate
impacts to the resource by concentrating water flow with impervious surfaces and adversely impact
vegetation.

2. The cumulative impacts assessed by the NHDES focus on feasible recreational water access to the cove

area immediately adjacent to the property as those properties have reasonable access to the water via
hypothetical dock alternatives. The NHDES would not entertain, nor approve, recreational docking

structures within the larger salt marsh complex to the northeast of the property. The NHDES has routinely

denied applications for impacts that span large linear portions of salt marsh as the impacts are not

minimized.

Rulings in Support of the Decision Pertaining to Municipal Interests
1. The NHDES agrees with the NCCC in that the Lavenger Creek Conservation Plan aims to preserve the

Lavenger Creek wetland system as "[tjhe primary threat to the Lavenger Creek wetland system is a loss or
degradation of its natural wetland and upland buffer." The NHDES' statutes are in line with this objective
through the Shoreland Water Quaiity Protection Act, RSA 483-B, "A natural woodland buffer, consisting of



His Excellency, Governor Christopher T. Sununu

and The Honorable Council
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trees and other vegetation located in areas adjoining public waters, functions to intercept surface runoff,
wastewater, subsurface flow, and deeper groundwater flows from upland sources and to rerhove or
minimize the effects of nutrients, sediment, organic matter, pesticides, and other pollutants and to

moderate the temperature of the near-shore waters." Concurrently, the NHDES also has jurisdiction of the
100-foot tidal buffer zone and has reviewed the application with an emphasis on preserving the ability of

the buffer area to enhance habitat values in'the adjoining tidal wetland and to protect tidal environments
from potential sources of pollution. The structure's location preserves the integrity of the larger Lavenger
Creek saltmarsh. The Lavenger Creek Conservation Plan does not prohibit the installation of docking

structures.

Rulings in Support of the Decision pertaining to the project, interferes with the aesthetic interests of the
general public

1. Concerns were raised through public comment and at the public hearing that the proposed docking

structure interferes with aesthetic Interests of the general public.

Application file documents are being forwarded to the Governor and the Executive Council in connection with
their consideration of this matter pursuant to RSA 482-A:3,ll.(a) as it is a major project in public waters of the

state.

We respectfully request your approval of this item.

Robert R. Scott

Commissioner
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Memo

To:
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Date:

Re:

Allen Folsom, Advantage NH Lakes
P.O. Box 862

Wolfeboro Falls, NH 03896

Amy Lamb, NH Natural Hmtage Bureau
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species. An on*site survey would provide^b^er information on v^iat species

New Castle
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NN Natural HERtTAGE Bureau
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cbnmunities are indeed present

DR^/NHB
172 Pembroke Rd:

Concord, NH 03301

Department of Resources and Economic De velopment
Division of Forests and Lands

(603)271-2214 fax: 271-6488
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As feqi^red ̂ v't^e NN p^pt. ofr ii#rqinm^^ yqu' a^e about prqpciseci vyork at pi^pe.i%>
abii^ ̂ urS, Shoettti^rNv!^ ^^oris' pn piaie ̂  not b^^^-tbeontapt tbfs o^ce- will be^a'dto

NKDept. ofEn\4ronmentali.^rvIees,
Wetbndis Bti^uvW )^uf-ln§O^O.n Bt.your (^^own Oei^ of^ce.

^nenK.you>/

?a,(ihaFY TaylOr
Dlibc^r of dpOrat^ons/ RiversiO'e & Pl^er^g' Macine Contractors

Name of ptrqp^^^
tocaiton of 9.1 Cji^le, New Ca^lOf NH Map 9« Lot 23
B'ir^^ de$Oi^pilbh of woi^ ApptlO^^^p ^sonaf pler, gangway and tloik

APyiaiRSLIST

.r,-iti

CERTIFIED MAIL #

7015 0040 0001 6280 2019

"il""
7015 0640 0001 6280 2026

T|t#9Lot25
Stmeo!^'P.,3a# BbV Trust

7015 0640 0001 6280 2033

Docks * Piers * Pile Driving * Seawalls * Residential * Commercial * Marine Towing
Offlcet 603-427-2824 Paxt 866-571-7232
195 West Road, Portsmouth, NH 03801

www.RiversldeandPickerfno.com

A (flvlslon of Riverside Marine Construdon Inc
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PROPOSED 4'W X 10'L
SEASONAL ACCESS RAMP

(THRUaOW OR EQUIV. UGKT
TRXNSMrmNG DECKING TO BE
USEb^ TO MltlGATt VEGETATION
SHADING IMPACT)

VEGETATION SHADING IMPACT)
3' X 15' GANGWAY

Mrrr\uA omc^ivi v^piminincl

SEASONAL 8' X 10'
float:AND GANGWAY IN LOW
WATER POSITION

V-30

15

A 4-3

4FT
4rT Ap^ox^pR L^e _

LJ

SEE SKETCH A & B
FOR DETAILS
ON PO SUPPORTS
AND FLOAT STOPS

Q
O

Qo
Li_

10

AT LOW WATER

ELEVATION VIEW (scale i":ioo

UPLAND EMERGENT VEGETATION

(E2EM.1)
MUDFLAT
(E2US3)

MUDFLAT
(E2US3)

SKETCH A:

PILE SOCKET

DETAIL
(SCALE

+/1-5" PIPE STANCHION
(SITS IN 2" PIPE SOCKET)

TWO SETS OF

FLOAT STOPS

+/2" PIPE SOCKET SET IN
SUBSTRATE

TWO HEUCAL PIUNGS PER

SET WITH BRACKETS TO

ALLOW FOR TIMBER aOAT

STOP SUPPORT TO BE

ATTACHED (FOUR HEUCAL
PIUNCS TOTAL AND TWO

TIMBER aOAT STOP

SUPPORTS TOTAL). +/-
16SQIN DIRECT IMPACT OR

LESS FROM HEUCAL PILES

SKETCH B:

EECAT STOP

DETAIL-
(SCALE 1":2')
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