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condoned the actions of their staff, they should have knowﬁ‘of
the conduct and are ﬁltimately respensible for‘it.

RSA 655:20 requifesyehat anyone rﬁnning for U.S. Senate
must file 2,000 primary petitions signed by members of his
;party pursuant to kSA 655:22. This requirement is waived if
the candidate voluntarily accepts the campaign spending limits
of RSA~664:5;b. ‘RSA 655:21 requires that each signatory
certify under oath that the signaterf is a registered member
of the candidate's political petty in the signatory’'s place of
domicile. RSA 655:19 requires the candidate to file the
requisite number of petitions,ﬁith the Secretary of State
unless the candidate egrees to limit campaign expenditures in
accerdance ﬁith RSA 664:5-a. For candidates,whe do agree to
limit campaign expenditures, RSA 655:19-b prevides for the
waiver of the requirement of petitions.

It is the oath on‘the primary petition that gives the
petition prima facie validity and is relied on by the
Secretary of State when he accepts primary petieions. RSA
655:24, 26. It is because of this’oath that it is‘not
necessary for state officials to check the quelifications of
each and every petition signer. The oath does not need to be

overly formalistic but does require some indication by the
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signor to the notary or justice éhat he or she is swearing to
the truth of the contents of the%petition.

In sum, ouf role in all thrée cases has not been to
enforce technicalities, but to eﬁsure that political campaigns
are bound by the rule of law andéthat the integritf of the

election process is respected ané preserved; Only when the

integrity of the process is pres?rved can we be sure that the
will of the voters is carried oué. This is the primary role

of the Ballot Law Commission.

|

The Commission has consideréd the evidence in each of

these cases separately and the Pétitions have not been
consolidated. However, because éf the overlapping legal

issues and the need for a promptfdecision, the Commission is

issuing a joint decision.




ORDERS

John Rauh v. Bob Smith
No. 96-2

This is a petition seeking an order that Respondent has
failed to submit the necessary primary petitions required by
RSA 655:20 and ﬁherefOre his name should not be printed on the
ballot. The Petitioner claims that a number of primary
petitions submitted by Respondent were defective because they
were signed by people who were not registered Republicans,
were duplicate peti;ions signed by the same person twice,
failed to show the residence of the signatory or were
improperly acknowledged by a justice of the peace or notary
public.

On June 10, 1996, Respondent filed a declaration of
candidacy, a check in the amount of $5,000, and 2,386 primary
petitions with the Secretafy of State. On July 5, 1996, N.H.
Citizen Action filed a petition questioning whether the'
Respondent had filed a sufficient number of valid primary
petitions. On July 11, 1996 John Rauh filed‘tﬁis petition and
Citizen Action subsequently moved to change its status to that

of an intervenor.
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The Respondent filed a Respépse to the Petition.
Essentially the Respondent argueé that any deficiencies on the
primary petitions were not substéntive, that the respondent
was ehtitled to rely on the acceétance of.the primary
petitions by the Secretary of‘ététe and that the intentions of
the signers of the petitions shoéld be carried out in epite of

i

technical deficiencies in the exécution of the petitions. The
Commission held a two-day evidenéiary hearing. Based on the
evidence presented, the Commisei%n makes the foliowing factual
findings:
1. The Commission finds the following substantive

deficiencies in the Respondent’s'rrimary petitions:

Duplicate petitions (signed by 83 people)

(Rauh Exhibit 6) } 166
Triplicate petitions (signed;by 4 people)

(Rauh Exhibit 7) L 12
No notarial signature (Rauh Exhlblt 12) 6
Missing entire address %

(conceded by Respondent) 13
Not registered Republicans ;

(conceded by Respondent) : 166

Notarial seal or justice stamp

do not match slgnatures

(Rauh Exhibit 3) § 6
Christina Worcester admissiéh in

12-15 instances she did not

witness signing f : 12-15
Hilary Wehner’s stamp used by jurat slgned '

by unknown third party | : _ 6
Missing city/town of residence 9




2. Edward Shaughnessy is the Political Director of the
Smith Campaign. He became a justice of the peace in order to
také acknowledgménts on Smith ﬁetitions; He'appeafed before
the Commiésion with counsél and invoked testimonial privilége
 pursuant to RSA 665:12. Mf. Shaﬁghﬁéasy testified that he'did
not administer an oath.to any signatorQ He c1aimed’that he
identified himseif to the signator aé¥a justiée of the peacé.
Mr. Shaughneésy‘initiaily testified‘that he did not request
identificatiqn from the signators‘becausé he knew most of them
but admitted on cross-examinatién that he did not know ﬁhe
identity of a substantial percentage of the signators.‘

3. ﬁilary‘Wehner is the Finance Director for the Smith
Campaign. Ms. Wehner’éppeared before the Commission to
testify with her éounsel and inﬁokedﬂtesfimonial privilege
pursuant to RSA 665:12. Ms. Wehner executed 742 of tﬁé
'Respondent's'primary petitions as ayjusticé of thé peace. She
never'administered an oath to the signatory. Ms. Wehner’s
justice of the peace stamp appeafs on 5.petitions that\havé
been signed by another individuai of individuals;who Ms.
Wehner was unable to identify;

4, Christine Worcester was a paid staff member for the

Smith campaign. Ms. Worcester appeared before the Commission



with her counsel and invoked teséimonial privilege pursuant to
RSA 665:12. Ms. Worcester took ﬁhe acknowledgment of
approximately 395 signatories asja justice of the peace. Ms.

Worcester became a justice of the peace in order to take

acknowledgments on primary petit#ons for political candidates.
In no case did she administer anioath or request

identification from the signatorg. Ms. Worcester testified

%

that she did not know how to adm{nister an oath “according to
the state’s terms”. Significantiy, Ms. Worcester admitted
that she acknowledged signatures{of 12-15 signatories who did
not appear before her. Ms. wOrcéster admitted that when she

signed her application to become?a justice of the peace she

had not been a registered voter éor three years as stated in
her affidavit. Ms. Worcester dié not meet the éualificaéions
to be a justice of the peace. Ré% 455-A. We did not find Ms.
. Worcester’s tggtimony to be cred{;le and we find that she
significantly minimized the exteét of her misconduct. The

Commission finds that Ms. Worcester failed to properly take

any acknowledgments. The Commiséﬁon finds that significantly

more than 12-15 signatories did 46t appear before her.

b
s

5. EBach of the three justi?es from the Smith Campaign
signed acknowledgments that were%ﬁntrne. Because of their




misrepresentations it is impossible to quantify the precise
number of invalid petitions. We find that the number of valid
petitions is significéntly below the 2,000 reqﬁired.

6. The Respondent’'s campaign wofkefs were grossly
negligent in their effor£8'to obtain‘signaturegron the
petitions and engaged in misconduct and deceptive behavior.
Despite the faét that thé Smith Campaign instructed its
employees to become justices of the peacé fo,collect
petitions, no instructions or procedures wefe put in place to
prevent the type of misconduct that occurred here.

7. Although there is no efidehce that the Réséondent
personally knew of or‘condoned the actions by his cémpaign
staff, he should ﬁave known of the conduct and is ultimately
résponsible for it. |

8. The Respondent filed his declaration of candidacy on
June 10, 1996. When the Respondent filed hié deéla¥ation of
candidacy he may have assumed that he had submifﬁed in excess
of 2,000 valid primary petitions.

| Legal Issgues
I. Jurisdiction. The Ballot Law Commission’finds that it:has
jurisdiction.ﬁursuant to both RSA 665:5 aﬁd 665:7. RSA 665:5

grants the Commission jurisdiction over filing disputes
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involving declarations of candidaéy. The Respondent suggested
at the pretrial structuring confeience that the Ballot Law
Commission has no jurisdiction over this matter because FECA

preempts RSA 655:20. We disagree; No evidence or arguments

were presented on this issue at the hearing on the merits.

RSA 655:20 is a ballot access stagute. The federal and étate
governments have shared authoriéygover féderal elections. It
has long been recognized that wheé Congress exercises its
authérity to regulate federal eleétions, its enactmenté have
the effect of superseding state léw oﬁly so far as the two afe
inconsistent and no further. §§§é§; Parte Siebold, 100 U.S.
383 (1882). We do not need to adgress whether FECA preempts
any of New Hampshire’s election léws. Wé find tﬁat it does
not preempt RSA 655:20 and does nét deprivé the Commission of
jurisdiction. |

II. Time Limit to Object. The Réspondent contends that he

was entitled to rely on the fact Shat the Secretary of State

did not notify him that any of hi% primary petitions were

rejected and that the Petition wa? untimely. The Commission
interprets RSA 655:26 to require ?he Secretary of State té

inspect primary petitions for facial irregularities. It is

not reasonable to expect the Secrétary of State to verify the




substance of the thousands of petitions’that are submitted to
him befére every election. The Commission findé that the
statute does not impose any time liﬁit to chalienge primary
-petitions on the basis ofjillegality or fraud. The Commission
will review the equitéble and due piocess cléims related to
timeliness on a case-by-case basis. 1In this éagekthek
Commission finds that the Respondent has been afforded the
process‘that he is due. We find the laéhes argument
unpersuasivé in this cése; Likewise the Commissién fiﬁds that
the Respondent is ﬁot entitled to rely on accepﬁanéekof his
petitions when his own staff was responsible for submitting
deféctivevpetitioné.‘

III. Constitutional Right to be on the Ballot. The
Respondent correctly points out that he has a constitutional
right to seek elective officef N.H. Const. Pt. 1, Art.‘ll;
However, his “right” to appear on the ballot is subject to
compliance with reasonaﬁle statutory regulatioﬁ. Wi v
Jackson, 101 N.H. 420‘(1958). Havihg representéd that he ﬁet
those requirements, he cannot now cémplain Qhen iﬁ appéars
that the iepfesentation‘was inaccurate.

IV. Cure. The Réspondent poinﬁs out»thathSA 655:26
evidences a statutory poliéy td pérmit a candidaﬁe to cure a
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filing of petitions found to be éefective by the Secretary of
State and argues that a candidaté whose filing is found to be
defective by an opposing candidage should be afforded the saﬁe
protection. To the extent that éhe defects were found to be
de minimis or technical, the argﬁ?ent would have some appeal.
However, the defects here are suh%tantive. To éllow a
candidate to cure petitions that‘?ere illegally executed is
not permitted by the statute. Ev;n if he had a chance to cure

the facially defective petitions,iRespondent still would not

£
H

have filed a sufficient number oﬁ%petitions.
Decision

The Ballot Law Commission f{hds that Respondent failed to

file the requisite number of priﬁhry petitions required by RSA

655:22, and therefore pursuant téjRSA 655:20 is not entitled

to have his name printed on the égllot.
4
RSA 664:5-a requires a candi?ate who is willing to abide
by/campaign spending limits to fé;e an affidavit to that
effect “within 3 days after the i;te on which a candidate
, : B

¥

files his declaration of candidacy... .” The Respondent filed
his declaration of candidacy on June 10, 1996. The Petition
challenging the Respondent’'s primary petitions was filed with

the Secretary of State on July 5, 1996 by Citizen Action and
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July 11, 1996 by Petitioner. If the Respondent had known on
June 11, 1996’that heAdid not havé a sufficiénﬁ nuﬁber of
valid peﬁitions ﬂé couid have‘chosén the alternate roﬁﬁe to
ballot aceeés and volﬁntarily agreed to thé campaign spending
limit. We do not think that.he éhould be déprlved of that
choice simply because the Petition was #iled after the daté
for mak;né that election. We have found that the filing of
this éefitién was not untimely despite the fact that it came
aftef the date by which Respondent had to choose which béllot
access routekto’take. At ﬁhe same time ﬁe think that it would
be unfair to‘deprive the candidaté of that oﬁtion simply
because the Petition was not filed sooner. We believe that we
have the equitable power to alloﬁ.the Respondent a reasonable
time to make that choice now. We exercised that éower with
respect to Candidate Zeliff. TIf the Respondent wishes to
voluntarily so elect, the affidavit required by RSA 664:51a
shall be filed with the Secretary of Staté no later than 9:30
AM on Ffidéy, July 19, 1996. If this affida&it is timely
filed, then the Respondent’'s name shall be printed on the
ballot.. If the affidavit is not so filed, the Respondent’'s

name shall not be printed on the ballot.
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We understand that the Commission has no authority to

order any candidate to comply with the campaign spending

/

limits. PFiling the affidavit is

a waiver of certain rights.

We simply find that the candidate should be given a second

chance to make that election in kight of our findings in this

case.

i
Bt

The Secretary of State shallénot begin printing the

ballots until 24 hours after thiq?decision ig issued.

This is the unanimous decisiﬁn of the Commission.

ks
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No. 96-4

This‘is a petition seeking an order that Réspondent has
failed to submit the necessary&primary petitions required by
RSA 655:20 and thérefofe ﬁis name should not be printed on the
ballot. The Petitioner claims that a number of primary
petitions submittéd by Respondent were defective because they
were signed 5y people wﬁo were not regisﬁered Democrats, wefe
duplicate petitions sigﬁed by the same person twice, failed to
show the residence of the signatory or were improperly
acknowledged by a justice of the peace or notary public.

On June 11, 1996, Respondent filed a declaration of
candidacy, a check in the amount of $5,000, and 2,095 primary
petitions with the Secretary of State. On June 14, 1996 the
Respondent filed an additional 49 primary petitions. On July
9, 1996, the Petitioner filed the within challenge.

The Respondent filed a Motion to Dismiss the Petition and
the Petitioner filed a Motion to Amend to Substitute
Petitioner. The latter was orally amended to add rather than

substitute the Republican State Committee of N.H. as a party
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and to that extent the Motion isggranted. The Motion to
Dismiss is denied for the reasonééset forth below.

1. The Respondent has stipﬁ;ated that 219 primary
petitions are invalid because thg} are duplicative or because

the signatory is either a Republiban, an independent, or not a

roa

{T;registered voter. The Respondent bhas also stipulated that Mr.

; Pappas, a paid campaign worker, %igned some petitions as a
justice of the peace when signaté}ies were not in his
presence. g

2. Matthew Pappas signed aéproximately 900 primary
petitions as a justice of the pe;;e. Of those, 337 were dated
:

June 10, 1996 and 24 had dates c#?nged to June 10, 1996. The

acknowledgmenﬁ of 337 petitiomns i; one day représents close to

one acknowledgment every 2 minuteé for 12 hours without a

break. Numerous attempts by the ;etitioner to subpoena Mr.

Pappas to appear before the Commi%sion and efforts by counsel

for the Réspondent to contact Mr.iPappas were unsucceasfui in

spite of the fact that Mr. Pappas{remains on the Reépondent's

payroll. We believe that Mr. Papbas intentionally evaded

service of a subpoena to avoid te%tifying before the

Commission.
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3. Carl Makin, Michael éalce and William and Dorothy
Emerson signed primary petitions which were acknowledged by
Matthew Pappas en June 10, 1996. All four(testifiedkthat they
signed the petitiohs prior to June 10, 1996 and none of them
had their ac#ﬁowledgments takeh by Matthew Pe;pas. Oon the
Carl Makin aﬁd William and Dorothy Emerson petitiens the
original dates and counties were crossed out and replaced with
June 10, 1§9é and Merrimack Couﬁty. Michael Salce testified
that he signed his petition on June 2, 1996.

4. Based on the evidence and the reasonable inferences
we draw therefrom, we findkthat the acknowledgments on a
significant‘number of the Pappaskpetitions were not trutﬁful
and that a significant number ef the signatories never
appeared before Mr. Pappas.

5. The Petitioner presented credible evidence that a
number of persons whovsigned primary petitions for the
campaign were not registeted Democrats or did not have their
oath taken bj a justice of the peace or notary public.

6. We find that the number of valid petitiens is

substantially less than 2,000.
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7. The Respondent’'s campaign workers were grossly

negligent in their efforts to obt%in signatures on the

petitions and kngaged in misconduét and deceptive behavior.

i

8. Althohgh there is no eviéence that the‘Respondent
personally kne@ of or condoned th? actions by his campaign
staff, he should have known of th? conduct and is ultimately

g

responsible for it.
9. The Respondent filed hié declaration of candidacy on
June 11, 1996.; When Respondent f?led his declaration of

candidacy, he pay have assumed thét he had submitted in excess

of 2,000 valiq%primary petitions..

:
I
5

Legal Iésgeg

it

I. Jurisdiction. The Ballot Law?Commission finds that it has
jurisdiction pursuant ﬁo both RSA§665:5 and 665:7. RSA«665:5
grants‘the Commission jurisdictioi over filing disputes
involving declarations of candida;y. The Respondent has

claimed that the Ballot Law Commission has no jurisdiction

over this matter because FECA preémpts RSA 655:20. -we»
disagree. RSA 655:20 is a ballot%access statute. The federal
and state governménts have sharedgauthority over federai
elections. It has long’been recoénized that when Congress

exercises its authority to regulate federal elections, its




enactments have the effect of superseding state law only so
far as the two are inconsistent and no further. See Ex Parte
Siebold, 100kU.S.“383 (1882). We‘do not ﬁeed to addreéé
-whether FECA preempts any of New Hampshife'sﬁelection laws. 
We find that it does not preempt #SA 655:20 and does not
deprivekfhe Commission §f jurisdiction.

II. Time‘Limit to Object. fhe Respondént éoﬁteﬁds fhat hé'
was entifled to rely on the fact that the Secrétary of State
did not notify him fhat any ofﬂhis Qrimaiy pétitions weré
rejected’and ;hat the!Petition was untimely.?jThe Commis;ioﬁ
interprets RSA 655:26 to require the Secretary of\Stafe to
inspect primary petitions for facial irregularities. ‘It is
not reasonable to expect the Secretary of State to verify the
substance of fhé.thou;ands of petitionskthat are éﬁbmitted to
him’beforeevery election. The Comﬁission findé that‘the
statute does not impose any timé liﬁit to challenge primary
petitions on the basié of illegalitf or fraud. The Commission
wili review the equitable and due process claims related toh.
timeliness on é case-by-case basis;' In £his éasé the
Commiss?on finds ﬁhat the ﬁespondent has been afférded the
process that he ié dué. .%e fihd thelléches arguﬁent

unpersuasive in this case. Likewise the Commission finds that

18



the Respondent is not entitled té rely on acceptance of his
petitions when his own staff was?responsible for submitting

defective petitions.

III. Constitutional Right to befon the Ballot. The

Respondent correctly points out éﬁat he has a constitutional
right to seek elective office. g.H. Coﬁst. Pt. 1, Art. 11.
However, his “right” to appear ogfthe ballot is‘subject to
compliance with reasonable statuépry regulation. Wilkes v.

Jackson, 101 N.H. 420 (1958). Héving represented that he met

those requirements, he cannot now complain when it appears

i

that the representation was inaccurate.
i

IV. Cure. The Respondent pointéfout that RSA 655:26
evidences a statutory policy to éérmit a candidate to cure a

filing of petitions found to be iéfective by the Secretary of

State and argues that a candidatétwhose filing is found to be

defective by an opposing candidaéé should be afforded the same

protection. To the extent that éﬁe defects were found to be
de minimis or technical, the argéﬁent would have sqmé appeal.
However, the defects here are sugétantive. To allow a
candidate to cure petitions that %ere illegally executed is

not permitted by the statute. Evén if he had a chance to cure
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the facially defective petitiona, Respondent still would not
haVe filed a sufficient number of petitions.
Decigion

The Ballot Law Commission finds that Respondent failed to
file the requisite number §f érimary petitiéﬁs required by RSA ‘
655:22, and therefore ﬁursuantkﬁo RSA 655:20'is not entitied
to hﬁve his name printed on the ballot.

RSA 664:5-a reqﬁires a candidate who is Qilling to abide
by cémpaign spending limits tozfile‘an affidavit to that
effect “within 3 days after the‘date on which aucandidate
files his declaration of candidacy... .” The Respohdent filed
his declaration of candidacy on June 11, ;996. The Petition
challenging the Respondent's primary petitions Qas filed with
the Secretaryrof Staﬁe on July 9, 189s6. ‘If the-Respondent had
known on June 11, 199g that he did not have a sufficient
number of valid petitions he céuld have chos;n the alternate
route to ballot access and voluntaiily agreed to the caﬁpaign
spendingylimit. KWerdbynot thiﬁk that hé should be depri#ed of
that choice simply because the Petition was filed after the
date for making that elecﬁion."ﬁenhave foﬁn& tha£ fhe fiiing
of thié Petition ﬁas nét untiﬁély deépite the fact thét it‘

came after the date by which Respondent had to choose which
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ballot access route to take. At‘fhe saﬁe time we think that
it would be unfair to deprive the%candidate of that option
simply because the Petition was %bt filed sooner. We believe
that we have the equitable power Eo allow the Respondent a

reasonable time to make that choice now. We exercised that

power with respect to Candidate ééliff. If the Respondent
wishes to voluntarily so elect, éhe affidavit required by RSA
664:5-a shall be filed with the Sécretary of State no later
thaﬁ 9:30 AM on Friday, July 19, i996. If this affidavit is
timely filed, then the Respondent?s name shall be printed on

the ballot. If the affidavit is not so filed, the

Respondent’s name shall not be pﬁinted on the ballot.

We understand that the Commission has no authority to

order any candidate to comply wiéﬁ the campaign spending
limité. Filing the affidavit is é waiver of certain rights.
We simply find that the candidaté?should be‘given a second
chance to make that election in fight of our findings in this
case. ;

The Secretary of State shall not begin printing the

ballots until 24 hours after thisfdecision is issued.
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This is the unanimous decision of the Commission.

/R

GaYy Riskardson, Chairman

* SO ORDERED.

Hugftﬁ?@gg' %

Richard Delay, Sr.”

July /&, 1996
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