THE STATE OF NEW HAMPSHIRE

Moo H hire DEPARTMENT OF TRANSPORTATION

fiepartment of Transportation

VICTORIA F. SHEEHAN WILLIAM CASS, P.E
COMMISSIONER ASSISTANT COMMISSIONER

Bureau of Mechanical Services
Qctober 1, 2019

His Excellency, Governor Christopher T. Sununu
and the Honorable Council

State House

Concord, NH 03301

REQUESTED ACTION

Authorize the Department of Transportation, Bureau of Mechanical Services, to retroactively contract with
various private contractors to assist with winter maintenance activities, emergency repair of infrastructure due to
flooding or other unexpected natural disasters, along with highway and bridge maintenance efforts, to be effective
upon Governor and Executive Council approval through June 30, 2021.

EXPLANATION

This item is retroactive due to Chapter Law 145, Laws of 2019 (“Continuing Resolution”) in place from July !
2019 to September 30, 2019, that provided the need to request approval upon the availability and continued
appropriation of funds in the future operating budget.

Since its creation, the Department of Transportation has rented and the Legislature has funded, privately owned
equipment to assist with the maintenance of the state’s roadway system. Over the course of this time there have
been numerous versions of administrative rules, all noting (as in the current TRA 102.05)(a)(03) that the
Department’s * Bureau of Mechanical Services shall be responsible for ...the setting of rental rates and approval
of private equipment rental by this or any other department.” The most current rental rates were published by the
Department in 1999, with an update in 2016 for plow trucks rates. The approved FY20-21 budget includes a 10%
increase in rental rates beginning in fiscal year 2020. Any rental rates that either exceed the current published
rates, or are required for a piece of equipment not detailed within the current rates, must be approved at the
Director of Operations level or Commissioner Level.

HB 517, Chapter Law 0156, laws of 2017 amended RSA 21-1, as follows: “Any agency, as defined in RSA 21-
G:5, 111, may, with the prior written approval of the department of administrative services, enter into an agreement
to rent, lease, or lease-purchase vehicles from any outside vendor, or to rent or lease vehicles from any other state
agency or department.” For many years the Department has hired privately owned equipment to assist with
maintenance and emergency repair efforts. This revision in Law (RSA 21-1:19-j) added the requirement for
Administrative Services to review and approve this process.

The Department of Transportation has met with representatives from the Department of Administrative Services
and specifically discussed the issue of rental of equipment. As part of this review it was agreed by both
Departments that the Department of Transportation request approval from the Governor and Executive Council
for continued use of Rental contracts. As part of the adopted process, an informational item would be presented to
the Governor and Executive Council on an annual basis which would provide the detail of the contracts which
were entered into and used. The last informational item was submitted to G&C on 11/14/18 for FY 2018.
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Administrative rule TRA 102.05(a) (03) empowers the Department to set rental rates. When making this
determination consideration is given to the type of equipment, its availability, and the need for the particular piece
of equipment. Vendors who are willing to rent their equipment for the determined rate enter into an

Equipment Contract Rental Agreement with the Department. This agreement is “at will”; there is no commitment
from the vendor to provide equipment to the Department. Equipment can be rented by the hour, day, week or
month, and also can be hired with or without an operator.

When a need for equipment arises, the availability, duration of use and location of assignment are determined.
Selection of one vendor over another is often based on logistics, availability, performance and cost. Vendors who
fail to perform due to equipment failures or vendor operator issues are dismissed and replaced as necessary.

The flexibility for this type of contract is critical to the nature of the work done by the Department. The vast
majority of these contracts are used for winter maintenance operations (approximately 75%) and disaster
recovery. These types of operations are very much unknown until they occur, and when they do, timeliness is
absolutely critical to restoring the roadway system to a safe and passable condition.

To assure the oversight of the Governor and Council of these types of service contracts, the Department will
submit to the Governor and Council a report annually that will detail the contracts which were entered into during
the previous fiscal year.

The Department’s approach to using Equipment Contract Rental Agreements has worked well over many past
years. The use of these agreements has allowed the Department to leverage the needed equipment and services
necessary to keep the State’s transportation system operational and help meet the expectations of New
Hampshire's travelers. We believe the reporting system being proposed will further assist the Department and the
Governor and Executive Council to further understand this hired equipment component of the Department’s work.

It is respectfully requested that this item be approved.
Sincerely,

L, F. )AL«LH

Victoria F, Sheehan
Commissioner

Attachment (Sample Rental Agreement)
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NEW HAMPSHIRE DEPT. OF TRANSPORTATION  Dist/Bur CONTRACT RENTAL AGREEMENT NO.

CONTRACT RENTAL AGREEMENT

CONTRACT RENTAL AGREEMENT TYPE

On : ! i NWe enter into an agreement with the NHIXOT 1o
10 renblease equipment (and/or equipment opcrators) ns destribed o the rates shown {aitached scparately), and 1o fumish all items necessury for the suceessfid uperation of
the equipment @
SPECIAL APPROVAL
Approved Signature per NHDOT Policy Date
LESSEE:  New Hampshive Dept. of Tranyporiation (NHDOT) LESSOR:
. &= street address—= R
. Kl
<=city, statc, zip code =
1.2 i 2.2
<= telephone =
1.J 1)
] insurence Certificate on File, Attached vendor # =
Company: 24
Limits: taxid# =
Expiration: 2.8
"] Centificate.of Good Standing Attached
(1 Centificate of Vote Attached
Signature Signature
Name (PRINTT) Name (PRINT)
“Title Title -
Dale Datc
TERMS AND CONDITIONS -

1. MANUFACTURER RATED CAPACITY (*MRC"). Il acapacity is
greater than the manufacturer’s standard rating for this model, list on the
Supplemental Equipment Schedule under section entitled “Description of
Equipment” munufacturer's standard oversize components by make, inodel,
and size. which mu_l.c up this rting. Rendom reinfurcement or additional
volume gained by oversize buekets, bodics, cte., withoul comesponding
incrense in power, will not be considered sulicient reason for din increase in
rute. MRC shall be based initially on the fctory MRC: with any
adjustiments based on posi-manufacture modifications. In no casc may
equipment hnve a MRC greater than indicaled on its cusrent vehicle
registration.

2. EQUIPMENT/OPERATOR RENTAL RATES: The Lessce shull pay

_to the Lessor nt the address identiticd above sums due Tor equipment and
or opuatur rental(s). Unless otherwise indicated, rates shall be set under
the NHDOT current sehedule of Equipment Rental Rates. Rate(s) for each
equipment code shall constitute complete payment for all expenses of
whatever nature Incurred by the Lessor in the performance of this
agreement, Il'cqulpmv..nt is schedubed with more than ene rale, the Lessee
shall pay the rate set for that equipnicnt as requested for thut project.
Genernl rates for equipment codes as published in Equipnrent Rental Rates
may be modilicd by Lesses fram time to time. Rales paid to e Lessor may
he mljustcd by |.essee if equipment MRC has been overrated, or ifl lesser
grade equipment was used to perform the work. Lessor shall reimburse
Lessee for overpayments, and Lessee may use oulsmndmg paymcnis in
oflset,
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3. SUBSTITUTIONS. Tho Lessor may, with prior approval by |.essee,
substitute any appropriate scheduled equipment under this agreement for

-other equipment to meel o need hlentiticd by Lessee. 1fthe Lessor

substilutes more expensive cquipnwnt where o less expensive item is
requesicd, the Lessor shall be limited to reimbursement at the tower rte,

4. EQUIPMENT AMENDMENTS. Modifications to existing vquipment
and/er inclusion of ndditionnl equipment moy be achicved through
exccution of the Swpplementel Equipment Schedule and approved by the
Burcou Administrator/District Engincer and Lessor (or his autherized '
Agent) by signature or b)- initials. All Termis and Conditions contained
herein shall apply to additional Schedules, whenever executed.

5. DAMAGES, Damnge (o Lessor’s equipment caused by normal wear
and lear is hereby assumed by the Lessor. The declsion as 1o whether such
dunage ha:. been caused by normal wear and tear shall be made by the
District Engineer or the Mechanienl Scrvives Administrator, -Other cluims
for damnge enused to privately owned equipment or vehicles while in use
under contract to the |essee shall be referred to the Mcchanical Services
Administrator lor n determinition as to the Lessec’s lability.

6. INDEMNIFICATION. The Lessor shall delind, indemnily, and hold
harmless the Lessee, its officers, employces, ugénits, and assigns from and
against any and all fosses sullered by the Lessee, its officers and cinployces,
and any and ali claims, linbiitics or pennhties asserted ngainst the Lessee, its
officers and employues, by or on bekiall of any person, on necount of, based
on, rcsulling from, arising out of (or which may be claimed to urise out of)



the acts or omissions of the |Lessor, including claims based upon breach of
warranty, personal injury, preperty damage, strict lability er ncgligence,
for any loss, damnge or injury caused by or relating to the design,
manulaclure, sclection, delivery, condition, operation, use, owncrship,
maintenance or repair of any unit. Further, ).essor agrees 1o be
responsible for all costs nnd expenses; including reasonable attorncys’
fees; incurred-hy lessce or its officers, employecs, agents und ussigns in
defending such claims or in enforcing this provision. Under no condition
or cause of action shall lesyee be linble for any loss of setunl or
anticipated business dr profits or any special, indireel or consequentinl
damages. Notwithstanding the forcguing. nothing herein contatned sholl
be deemed to constitute o waiver of the suvereipn immunity of the State,
whiich immunity is hereby reserved to the State. This covenant shall
survive the terminmion of this agreement.

7. OPERATORS, PERMITS, LICENSES, INSPECTIONS,
CERTIFICATIONS, REGISTRATIONS FOR OPERATORS AND
EQUIPMENT. il an-operator(s) is rented from the Lessor inder this
agreement, vach operaton(s) shall have all required licenses, permits, end
certifications for the operation of the cquipmient, and the Lessor shall
maintain all required insurance (including workers compensation) lo cover
this operator. The Lessee may provide any ciployee, contracior or agenl of
the Lessee (o operate genenl equipment. For any equiipnient that réquires
licensing or penmits grenter than a general driver license, the operator and
cquipment must currently possess oll appropriute certifications, licenses, or
permits for operation of the cquipment, The Lessor shalt obtatn and keep in
force during the rental period all certifications, registrations or inspections
necessary (o operate and utlilize the keased equipment. I no case is Lessor
or an operator to be construcd as a employec or agent of the Lessee.

8. INSURANCE.

8.1 ] . The Lessor shall, at fts own expense,
obtain, and maintain in force during the teem of this agreement,
comprehensive gencral liability insurunce, including controctual coveruge,
in amounts not less than $350,000 per incident. Prior 10 the beglnning of
the fease, the Lessor shall provide a Centificate of Insurance demonstrating
the required insurnnee coverage which shall specify that “State of New
Hampshire is additional named insured with respect to comprehensive
general liakitity,” shall be prifary; without'the right of contribution
from any other insurance carried by lessor.

8.2 Automobilt ingymnce. The Lessor shall maintain “any auto™
coverage with a combined single limit of $350,000. All equipment
identificd above shatl, wherever possible, possess o vehicle registrution
issued by o State or Corinmorisvealth in the U.S. Aulomobile insurance shall
provide covernge to all equipment uscrs, passengers, or aperators.

8.3 Workman's Compensation. The Lessor hercby agrees o
purchase-und maintain as required by law the appropriate warkmnn's
compensatian insurance to cover all claims of employees of suid L.essor:
should the Léssor fall to purchase and maintain such insurance, and
should the Lessce be foundd liable to the employecs of the Lessor. the
Lessee may recover the emount of any ¢ompensation or damages paid (o
the Lessee's employees and any expenses related thereto, including
attorneys fecs and costs,

8.4 All pulicies shall be the standard form employed in New
Hampshire, Issued by undenvriters scceptable to the State and authorized to
do husiness in the Stale. Each policy shall contuin a clause prohibiting
cancellation or modifieation of the policy carller than 10 days after written
notice thereol has been reecived by the State,

9, MODIFICATION OF SCHEDULED EQUIPMENT. lcssec shall
not, without prior npproval of the Lessor, nlter or affx any sccessory lo
any scheduled equipment Lo it if doing so will lmpair its originally
intended function or use or reduce its volue. Lessee shall not make any
"non-reversible” addition to equipment without the privr wrillen consent
of Lessor. Any alterntion or nddition to equipmen shall be the

-
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responsibility of and at the sole risk of Lessor.

10. TAXES: The Lessor shall be responsible for all federal, Statc or
local taxes, fecs, registrntlons, permits or epprovals of any kind required
for the equipment and operators subject to this agreement, and shali not
be entitled 1o nny rebate, or pro<raln exemption for Its use.by the Sate,

11, LOSS O DAMAGE: Lessor shall beor the risk of nny loss where
the cquipment is worn out, lost, stolen, destroyed, or, in Lessor's opinion,
irreparably damaged or other damages while in Lessce’s possession,
1¢ssee shall give Lessor notice of any loss or other damnge,

12. LESSOR'S RIGHTS: Lessor shall have no vested right or interest
in the use af Lessor's equipment or operators for any project underiaken
by the Lessee, The Lessor may not assign this agreement to'any other
party, and this agreement s not intended to benefit ony thind party.

13; EFFECT OF WAIVER; ENTIRE AGREEMENT;
MODIFICATION OF LEASE; NOTICES! A delny or omission by
Lessce Lo exercise eny right or remedy shall not impatr any right or
remedy and shall not be construcd as o waiver of any breach or defaull,
Any waiver or consenl by Lessee must be in wriling. This agreement
completely stales the rights of Lessor fnid Lessee and supersedes all prior
agreements. No varintion or modification of this Lease shall be valid
unless in writlng. All notices.shall be In writing, addressed to the other
party at the sddress stated on the front of at-such other address as may
hereafler be fumished in writing.

14, GOVERNING LAW. This agreement shall be governed and
constraéd under New Hunpshire law. Lossor acknowledges nnd ngrees
10 camply with all applicable Statc, federul and local laws and
regulutions in force and effect during the term of this agreement,
inctuding but not limited 10 the Federal Motor Carrier Safety Act.

15. SEVERABILITY; SURVIVAL OF COYENANTS: Il any
provision of this ngreement shall be invalid, it shall be deemid omitied
but the remaining provisions shall be given effect. All of Lessor’s
obligations under this agrécment shiddk survive expirntion or termination,
to the extent required Tor their full observance nnd performance.

16. DURATION. This agreement shall be valid until.terminated in
writing by cither party.

17. ENTIRE AGREEMENT. This rental agreement |s not valid until afl
details (including cquipment identification; proof of regisiration, insurance,
ete.) have been identified on the agreement and.reccived by NHDOT. This
agreement, nlong with dll non-canflieting provisions of Section 100 ol the
most recent version of the NHDOT Standard Specifications for Bridge &
Road Consiruction, which Is incerporated hereln by reference, identifies all
terms and conditions of this agreement, and may net be mudificd withou
approval of the Attorncy Generul's Office for any speclil terms or
conditions.



Supplemental Equipment Schedule

Contract Rental | Dist/
Vendor # Vendor SSN/Fed ID # Agreement Type | Bur | Contract Rental Agreement #
01
Type Make VIN # Year Model Capacity
_ | Xvpe A _ Max | .DE/BUR
RA Equipment _ Equipment | Operator | H/D/W/M/ | Effective | Expiration | Amount | Admin | Vendor
Item # Class Description of Equipment Rate Rate Y/O Date Date of RA | Initials Initials
Special Provisions; Fuel Provided By DOT: Yes No
Type ~Make VIN # Year Model Capacity
Type Max DE/BUR
RA Equipment Description of Equipment | Operator | H/D/W/M/ | Effective | Expiration | Amount | Admin Initials
Itéem # Class- Eqiuipment Rate Rate YO Date Date of RA Initials | Vendor
Special Provisions: Fuel Provided By DOT: Yes No
] MATS entered (] MATS end dated.




