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STATE OF NEW HAMPSHIRE
* BALLOT LAW COMMISSION

Randolph “Rlp” Holden
(and others)
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Secretary of State

Secretary of State’s
Memorandum of Law .

RSA 655:14-b, Use of Nicknames on Ballots

Petitioner, Randolph “Rip” Holden, amd other candidates for nomination at the

September Primary have filed declarations of;fcandidacy that listed a name to be
L

~ printed on the ballot that includes a nicknamé, or have subsequently requested the

Secretary of State to include a nickname whefil printing his or her name on the
Primary ballot. The Secretary of State has nétiﬁed each that pursuant to RSA 655:14-
b the nickname they designated will not be pfjrinted on the ballot. The Petitioners

appeal this decision to the Ballot Law Comx:i@ission pursuant to RSA 665:9.

RSA 655:14-b prohibits the use of any nickname that is not customarily -
associated with the person’s given name. Tlie plain meaning of]the statute and the

‘legislative history suggest that the Legislatufe’s intent was that in order for a
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nickname to be printed on the ballot the nicli;?name must be commonly understood as a

substitute for the voter’s given name. It is nfot an issue of whether the voter himself or
herself is known by that name, but whether "f‘a voter seeing the mLckname would
understand it to be a substitute for the givelf Or proper name.
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The Legislative history, addressed in detall below, further suggesté that the -
intent of the Legislature was to en.sure equal tééatmeqt to all candidates by
establishing a clear rule thaf requires only a very limited exercise of discretion by the
Secretary of Sfate. While not clearly stated in:;t:he statute, the legislative history also
suggests that it intended that the Ballot Law Commission have broader discretion.
The Secretary of State 6pposes allowinég the use of deceptive nicknames or

nicknames that are in effect campaign slogans’;. New Hampshire has a strong tradition

and laws that prohibit attempts to influence véters once they enter the polling place.

- As the court cases from other states, discussefi below, suggest, if the rule does not

i

limit the use of nicknames candidates are 11kely to attempt to use the ballot as a

H

i » . ’
communication tool, using creative nicknames as a final attempt to influence voters.
i

The Se_cretafy of State does not contend that any of the Petitioners requested nick
names are deceptive, nor does he contend thaft any are in effect campaign slogans.
While it is the Secretary of State’s position that the Ballot Law Commission
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may have broader discretion to approve names on a case by case basis, the

Commission is urged to ensure any standard§ it adopts prevents the use of a deceptive
nickname or campaign slogan disguised as a nickname.

STATUTE

655:14-b, Form of Candidaté's Name on Ballot.

L. Every candidate for state or federal office who intends
to have his name printed upon the ballot of any party for
a primary shall designate in his declaration of candidacy,
or on his primary petitions and assents to candidacy, the
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form in which his name shall be prmted on the ballot.

The candidate may designate his given, first, and
middle name, the initials of his given, first, and middle
name, a nickname, or any combination thereof as the
form in which his name shall be printed on the ballot,
but he shall not designate a deceptive name. If the
candidate designates a nickname in place of or in
combination with his given name or the initials
thereof, the nickname shall be'set off with quotation
. marks and shall be placed immediately before his

surname. If the candidate des’ignates a mcknamthhe
nickname shall be customanlx related to the :

_candidate's given name. A candidate shall include his
surname in his designation of thc form in which his name

shall be printed on the ballot.

RSA 665:9, Name on Baliot ﬁisputes.

The ballot law commission shall hear and determine all
disputes arising over the form of his or her name which a
candidate designates to be prmted on the state primary
and state general election ballot, as provided in RSA
655:14-b. The decision of the ballot law commission
shall be final as to questions ofgboth law and fact, and no
court shall have jurisdiction to review the decision.

ANALYSIS

A court examining this issue would start with the plain meaning of the words

of the statute. “[W]e consider the words and i)hrases used by the legislature within

the context of the statute as a whole to effectuate the statute's underlying purpose. .

When a particular term is undefined we ass1gn [to it] its plain and ordinary meaning.

”

State v. Nelson, No. 2003-162, slip op. at 2 (N H. February 2004) (internal

quotations omitted) (citing State v. Beckert,

144NH 315, 316 (1999); State v.

Boulais, 150 N.H. at __ (2003)). The phrase, “the nickname shall be customarily




4
related to the candidate’s given name,” is proéerly understood to require that the
alternative name be one that is associated w1th a particular given name. “Nickname”
is defined as “1. a descriptive name added to or replacing the actual name of a person, ,‘
place, or thing. 2. a familiar or shortened form; of a proper name.;’ American Heritage

Dictionary, at 1187 (4™ Ed 2000).

Both the language of the statute and the definition of the term “nickname’

support the conclusion that it is the given or pfroper name, not the person who has that

name, that is to be considered when analyzingg whether the use of a nickname is

o
permissible. Stated otherwise, the proper anaiysis of whether a nickname is
permissible involves examining whether that nickname is a familiar or shortened form

of a proper name, not whether the individual c}:fa.ndidate is known by that nickname in

his or her community. The analysis should be done without consideration of the

individual candidate or how they are known 11; the community.

Legislative History |
The legislative history of House Bill 475 (“HB 475”) suggests that one

purpose of the adoption of the restriction on tlfie use of nicknames was to have a

uniform policy to ensure that candidates havééan equal oppo;tunity to be presented on

the ballot. See March 22, 1989, Senate Public Affairs Committee Hearing minutes.

A narrow construction of the statute that hmlts the discretion of the officials who

determine whether a nickname conforms to th;: statute is consistent with this intent. If

the Secretary of State has to examine the indifvidual candidate’s historical usage of a

nickname and whether or not the candidate 1s known by that name in his or her



community, this would b_e an onerous burden artd would inherently involve a

subjective judgment. The heanng testrmony estabhshes that the Legrslature was
asked to establish a clear policy that limited the extent to which the Secretary of State
has to make subjective judgments. See March j22 1989, Senate Public Affairs
Committee Hearing ‘minutes If the statute is c%)ustrued to require only that the local
official or the Secretary of State determine whether a particular mckname is either a
familiar or shortened version of the proper nan;e or a nickname that is commonly
associated with the given or proper name, mdependent of the h1story of its usage by a
particular candidate, the analysis is more obJec;tlve in character.

The Legislature clearly intended the statute to prevent the use of deceptive

names. The Committee report on HB 475 wasfpresented to the Senate by then State

Senator Charlie Bass. When asked if a person% could use the name “Tax Cap Arnold”
on the ballot, Senator Bass advised that, if adopted HB 475 would prohibit this name.
“It wouldn’t appear on the ballot as that name because that name is clearly deceptive
and it says in the committee amendment but 1t‘sha11 not desrgnate a decepttve name.”
Senate Journal, 9 May 1989, at 1308. |
It was also the apparent intent of the Lgegislatme that even a non-deceptive
nickname that is not a nickname commonly agéociated with the given name must be -
rejected by the Secretary of State, but that such a name might be approved by the
Ballot Law Commission on appeal. Senator I%ass was asked how a person would be

listed whose legal name is Barbara Goodland,er, but who is known politically as Betty

Tamposi, a nickname followed by her maidenfE name. He replied “you might . . . put

your name in and if the Secretary of State does not approve that name because it
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doesn’t conform with the amendment, then yox would appeal to the ballot law
commission. And the ballot law commission cg;:cision wo_uld Be final.” Id. Askedif
his réply meant that this person could be listedéon the ballot as “Betty Tamposi,”
-Senator Bass replied “[t]hat is entirely possiblej” Id. It, therefore, appears that it was

the Legislature’s intent, to the extent that subjefctive decisions were to be made at all,

that subjective decisions should be made by the Ballot Law Commission.

Case Law ~ Court Decisions from Other States
This Commission previously addres_sed% RSA 655:14-b in Meldrim Thomson,
Jr. v. Dick Swett, Septembérk28, 1990 (Copy zf&ittached). In pertinent part the
Commission held that the “nickname “Dick” c.;fustomarily relates to the candidate’s
given ﬁame “Richard.” Id. at 3. | |
There are no New Hampshire SupremeéCouﬁ decisions addressing RSA
655: 14-b or the use of nicknames on ballots. éases from other jurisdictions

emphasize the'importance of an equal treatmeht of all candidates. Louisiana has a

statute similar to New Hampshire’s RSA 655:“;14-b, except that it does not limit the

use of nicknames to those customarily associa;ced with the candidate’s given name. A
Louisiana vappeals court upheld the use on a ballot of the nickname “Sal” for person
whose given name is Salaris and use of the name O’Neal “Elmo” Bosley by a person
whose name is O'Neal Bosley. Wilson v. Butler, 513 So. 2d 304 (La. App. 1 Cir.

8/14/87).

INlinois, in 1996, had a statute that pro;bibit'ed a candidate from using any

nickname other than one “by which the candijdate is commonly known . ..” 10 ILCS




'5/7-10.2. Under the Illinois statute, a voter had to challenge the use of a nickname
before election officials could analyze whetheréits usc'was; permissible. Golden v.
Cook Counly Officers Electorai Board, 1996 WL 684096 (N D I11. 1996). The
United States District Court upheld election board and state court’s denials of the use '
of the nickname “Cut the Taxes” because the board, after an evidentiﬁry hearing,
‘found- that the éandidate was not commohly kn,(;)wn as an individual by the nickname
“Cut the Taxes.” Id. It is noteworthy that bec:;;use no one filed a chaﬂenge,

- nicknames including “Saye-a—Baby, ” “Cop,” ‘;‘;fl\lon'-incumbent,” and “America First”
appeared on ballots. /d. In analyzing the mexiés of the candidates equa] pfotection

claim the court stated:

There is no constitutional right to use the ballot as a
forum for advocating a policy or communicating a
message; indeed, the ballot is a vehlcle only for putting
candidates and laws to the electorate to vote up or down
and the state does not violate free speech simply by
falhng to make the ballot a usable means to communicate
views of public policy. -

Id. at 6 (internal quotations omitted) (quoting %Georges v. Carney, 691 F. 2d 297, 300-

301 (N.D. Hll. 1982).

In a challenge to va decision by the New York State Board of Electlons to deny
use of the name “Grampa Al Lewis” by candldate for Governor, “Al Lew1s,” the
Supreme Court (equivalent to a New Hampsh%re Supenor Court), citing, an earlier
court decision stated: @ |

The ultimate test of fairness is that the ballot furnish to
each elector a reasonable opportumty to express his -

i‘;



‘choice, as where all the names are printed in the same
style under the same appropriate headings. It would be

- neither fair nor practical to perniit the insertion of such
titles or degrees with candidates’ names, much less the
myriad appellations and items of descriptive matter that
might logically follow and which election fever and
ingenuity would undoubtedly géherate.

Lewis v. New York State Board of Elections, 678 N.Y.S. 2d 887, 888 (N.Y. Gen.

Tenn, 1998) (internal quotations and citations om1tted) (quotm g Matter of Luchowskz
v. Lawley, 205 N.Y.S. 2d 205, affd. 11 A. D 2d 1084) “The use of a nickname on
the ballot would lead to unrelentmg attempts by candidates to hlghhght the given |
name by a mckname, street name, stage name, tltle, degrees or any other name greated

by the fertile imagination.” Id. The appellate QOurt noted that the peﬁtioner claimed

“that because he is known in the community by the name “Grandpa” dﬁe to his role in
a 1960s telev1s1on senes it is necessary that th] s nickname appear on the ballot in
order to avoid confusion among the voting pub11c as to his identity.” Lewis v. New
York State Board of Elec'tjons, 254 A.D.2d 5625, 568 (N.Y. App. Div. -1998). That
court found “that the usé of the term ¢ grandpa’ 1s descriptive and . . . merely informs
the voting public of petitioner’s ‘claim to fame{ stemming from his character in a
_television series . . . the petitioner’s name by itéelf is sufficient for voters to identify

him.” Id.

Conclusion
Courts from other jurisdictions have concluded that there is no constitutional

right to have a nickname of one’s choice listed w1th one’s proper name on a ballot.

l




Lz,

While New Hampshire could prohibit the use of nicknames completely, the New
Hampshlre Legislature has established a more permlsswe rule

RSA 665:14-b, when executed by the S.ecretary of State, should be construed |
narrowly to limit the amount of discretion applied when assessing the permissibility
of the use of a nickname. Application of a narrow construction in the administrative
context of the Secretary of State administering éhe election laws provides equal
| protection to all candidates and keeps the admji;istration of the election laws free
from even the appearance of pértisanship. To tixe extent that a non-conforming
nickname is permissible provided the candjdateé proves its use does not violate the
spirit of the law, that decision should be made by the Ballot Law Commission.

If the Ballot Law Commission chooses to exercise its discretion to allow a

broader use of nicknames on a case by case basis after a hearing, the Secretary of

State advocates that such use should be limitedéto circumstances where a candidate

establishes by testimony or evidence that it is more likely than not that the nickname:
a. isnot decebtive; !
b. is not an electioneering commuo;fication or campaign slogan; and

c. has been customarily associatediff\;vith the individual and is a name the

person has been known by in th% person’s community for at least five
years. \
The Secretary of State recognizes that many individuals are known in their
community by a name other than person’s lega; or glven name. These individuals

have a legitimate interest in seeking the votes of those people who know the candidate

only by this nickname. The integrity of New Hampshlre s elections, however,
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requires that the pclling place and the ballot be free of electioneering and campaign
slogans.

The difficult task of weighing the evide?iw‘e and determining if a particular
nickname is deceptive and whether it is a name traditicnally associated with a
pai'ticular_ ihdi\{idual belongs in the quasi-ﬁudicifal setting of a Ballot Law Commission
Hearing. For these reasons, should the Commiéssion decide to permit‘ the ﬁse of .che
Petitoner(s) nickname(s) the Secretary of Stete~?requests that any Ordef of the Ba11th
 Law Commission also conclude that RSA 655 14-b when executed by the Secretary
of State is properly narrowly construed and that the Secretary of State should permit
only those nicknames that are a familiar or sho gtened forms of proper names or which

are customarily related to the candidate’s giveri name.

Respectfully submltted

THE SECRETARY OF STATE

E
BY;;AND THROUGH HIS
HISE ATTORNEYS,

KELLY A. AYOTTE
ACTIN_ ATTORNEY GENERAL

"Orv1lle B Fitch '
Assgstant Attorney General
Civil Bureau
33 Capitol Street
! Concord, New Hampshire 03301-
(603) 271-1238

Tuly 8, 2004
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Certiﬁcatic}n

Tuly 8, 2004

I hereby certify that a copy of the foregcﬁng has been sent on this date by
United States Mail to the Petitioner(s), Randolph Holden, 36 First Avenue, Goffstown
NH 03045 and by e-mail to npholden @msn, com .
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Coples also were mailed to: - !

Howard C. Dickinson, P.O. Box 275, Center Conway, NH 03813

Matthew Quandt, 45 Franklin Street, Exeter, NH 03833 . '
Janet Shaffer Hammond, 6 Powersbridge Road, Peterborough NH 03458

Doris Haddock 295 Cobb Meadow Road, Dublm NH J (sentby e-mail) ¢




