


STATE OF NEW HAMPSHIRE Ly

OFFICE OF INFORMATION TECHNOLOGY ( i
OMiee of the Governon -
27 Fineen D Concord, NS0 / )‘i-
DU 274008 -ROB-B5T S5 w208 7

P o270 Mhio THD Aceess 1-800-735- 204

Richard C. Baitey, .
Cine! Information Offizer

iarch 21, 2007

His Excellency. Governor John L Lvnch
and the Floparable Bxecutive Council

State House

Concord, NH 0330)

REQUESTED ACTION

Authorize the Office of Information Technology (OIT). 1o enter o a sole source contract for a
lotal of §115.644.00 with International Business Machines (hereinafier “IBM™). Pittsbureh.
Pennsylvania, Vendor Number 60107, cfiective upon Governor & Council approval througlh
March 20. 2010 IBM will provide Busmess Recovery Services (hersinafier "BKS”) for the
Diepartment of Health and Human Services (heremafier “DHHS”) the Division of Child Support
Services (heremnafier “*DCSS”). Fundes are available in the Tollowing accounts for S17Y 2007 and
are antizipaled 1o be available e SFY 2006, SFY 2009, and SFY 2010 -upon the availability and
continued appropriatior of funds i the future operating budgets.

Further authorize the Director, Division of Accounting Services, if needed and justified, to adjusl

amounts berween the State Fiscal Years.

01 G-0G3-TH60-0416-04 65 b [G.217.00

Aveney Soltware Division SFY 2007
' Job Nurber: 03950030 BLN: 5204

Aueney Softvare Division SFY 2008 016-002- Ton0-040-0465 M G220 00
Job Numier: 03950039

Aoeney Software Diviaon ST 2000 01G-003-To00-(140-0d 65 5 3CG.226. 00
Job Munrber, GROoA0p20

Lioenzs Sofivare Do BFY 20060 GHE-005- 1o606-040-6465 G 2Tt hoe

ot Number: (2950020

TOTAL 5 113.844.00



His Exceliency, Governor John Lyneh
and Honorable Executive Council
March 21, 2007
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EXPLANATION

The New England Child Support Enforcemenl System (hereinafler “NECSES™) is a
federally mandated and [unded computer system thal execules on an IBM computer located al 29
Mazen Drive. The OIT Data Center (hereinafler “DC”) manages the IBM computer for (he
NECSES development group.  The NECSES application is the central ol used by DCSS 1o

“manage the various aspects of any child support case throughout its entire life cycle. The lederal
Office of Child Support Enforcement (hereinafler “OCSE™) mandates that the Stale have a
Disaster Recovery Plan and Business Recovery Services Lo achieve NECSES certification. This

request is prompted by that federal mandate.

The State of New Hampshire, Office of Information Technology, on behalf of DFFS
released a Request for Proposal (hereinafler “RFP™) to procure a Hot Site for the NECSES and)
ew HEIGHTS systems on June 6, 2006. DHHS RFP 2006-080 sought a vendor to provide a
hot-site facility in the event of a state-cleclared emergency. NECSES and New HEIGHTS
applications would then be brought into operation at the vendor’s facility. The RFP was
advertised in the Concord Monitor on June 7, § and 9, 2006. An email was sent to mors than 30
companies soliciting responses to the RFP. The email included the URL link to the RFP which
was posted on the Purchase and Property web site. A vendor conference was held on June 15,
2006. There were no proposals submitted in response to DHHS RFP 2006-080. The services
sought in this request were included in that procurement. '

This request 1s for authority to enter into a contract for BRS from [BM.. The availabiliry
of BRS ensures that the State has a back-up computer system to run the NECSES application in
the event that the IBM computer located at the DC becomes dysfunctional or incapacitated for an
cxtended period of time. Without this back-up system in place, the Slate’s ability to manage
child support services would stop whenever the IBM computer becomes unavailable for an
extended period of lime. This would result in an unacceplable situation where children entitled

to child support services would not receive them. Short periods of service interruption are

undesirable but manageable. Extended periods of service interruption would be devastating to

the DCSS clients.
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Currently the NECSES apphication runs o IBVE equipmient. DHES has no guarante
that v the evenl of o disaster the TBM apphication could operate on a non- IBM mainframe.
DEHFS has been sansficd with the qualily of service provided by 1M o date. The Busimess
Recovery Services spechied i s Contract would be provided aran I3V Tacility tocaied in
Sterhng Forest, New Yark.

Arca served: Silewade.

source of funds: TO0%, Other Funds. DFFS estimates: sixiy-sin pereent (66%0) lederal
funds and Unrty-Tour percent (34%0) general Tunds.

This project 1s Wentified i the current NH Information Technology Plan for Stale Tiscal
Years 2005-2009, Appendix V1, Projecl 1D #78.

Respectiulbavbimited
el it K

Richard C. Bailey, Jr.
- Chiel Information Offhcer

RB/imee
AdE TID 3008
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Subject: Business Recovery Services
AGREEMENT
The State of New Hampshire and the Contractor hereby mutually apree as follows:
GENERAL PROVISIONS
1. 'idenlification and Definitions.
I Stale Agency Name 1.2 State Agency Address
Office of Division of Chitd Supporl Services 129 Pieasant Streel, Concord, NH 03301-3857 —'
Information Technology
1.3 Contractor Name 1.4 Contractor Address
International Business Machines Corporation PO Box 700, Suffern. NY 10901-0700
Account No. 1.6 Completion Date 1.7 Audit Date 1.8 Price Limitation $115,844.00
D10-003-1660-046-0465 . ) )
March 20, 2010 N/A

1.10 State Agency Telephone Number (803)271-4701

1.9 Contracting Officer for State Agency
Thomas E. Pryor

Name & Title of Contracior Signor

1.11  Contractor Signature
Kefly McLaughlin Dabrow ski, Client Manager

Keblo, IMapolid lowndl

1.13  Acknowledgment: Stale of ,.M/éssachusetts' County of Mlddiesex

On //]/ ,,-,/;3 2007, before the undersigned officer, personally appeared the person identified in block 1.12., or satisfactorily proven to be the

person whose name is signed in block 1.11., and acknowledged that s’he executed this document in the capacity indicated in blouk 1.12.
' VYJAVANTI SHHABRA
[ 1.13.1 Sigpature of Notary Public or Justice of the Feace Notsry Public
[Seal] m7a7 C(/u./ Commonwealth of Mascackasetis
DO 6 otk ~-Mes -8 20l

.13.2 me & Titie"of Notary or Jushce of the Peace
RoAVewT Chiag 8

1.14  State Agency Signature(s

1.15 Name/Title of Stale Agency

- Signor(s)
4.,'?;/ /!
/W f .L/g)’( \'( / ichard C. Ballg}o Jr.Mary S. Weatherill, Director
// T
1. Kpprova! by Departmnm ersonnel (Rate of Compensation %or Individual Consultants)
By: Director, On:

17 Approval by Attorne Cfn ,al (Form, Substance and Execution)
Iy /32
By: j{/j/ J(% /% l/(l/‘ &/ J Assistant Atlorney General, On: / é

(! B W
1.18 Aporoval by the GovnrnorL Council ’ 1
O/

On:

By:

2. EMPLOYMENT OF CONTRACTOR/SERVICES TO BE PERFORMED. The State of New Hampshire, acting through the agency identified in
block 1.1 (" the State"}, engages contractor identified in block 1.2 (" the Contractor”) to perform, and the Contractor shalt perform, that wori

sale of goods, or both, identified and more particularly described in (HIBIT A incorporated herein (" the Services” ).

o

3. EFFECTIVE DATE: COMPLETION OF SERVICES,
3.1 This agreement, and all obligations of the parlies hereunder, shall become elfective on the date the Governor and Council of the State of

New Hampshire approve this agreement, (" lhe Effective Date").

3.2 If the date for commencement in Exhibit A precedes the Effective Date all services performed by Contractor between the commencement
date and the Effective Date shall be performad at the soie risk of the contractor and in the event that this Agreemenl doss not become
effeclive, the Stale shall be under no obligation .to pay the contractor for any costs incurred or services performed; however thal if this

Agreement becomnes effective all costs incurred prior to the effective date shall be paid under the terms of this Agreemen!. All services mus! be

completed by the date specified in block 1.6.

4. CONDITIONAL NATURE OF AGREEMENT. Notwithstanding anything in this agreemenl to the contrary, all obligations of the State
hersunder, including, without limitation, the continuance of payments hersunder, are contingani upon the availability and continued
appropriation of funds, and in no event shall the State be liable for any payments hereunder in excess of such available approprialed funds.
the event of a reduction or termination of those funds, the State shall have the right to withhold payment until such funds become available, if
ever, and shall have the righ! to terminate this agreement immediately upon giving the Contracior notice of suzh termination. The State shall
not be required to transier funds from any other account to the account identified in block 1.5 in the event funds in thal account are reduced or

| unavailabie.

In

Itis untawful to make any alteration to the text of this document,
A signature on this document signifies that no alterations have been made to the original text or formal.
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5.1 Tne conwacl price, meinod ol payment, and lerms ol pa
and more parucuiarly oescrived in Exhibil B, incorporaled herein.
5.2 The paymenl by the Stale of the contiacl pice shall.be the only, and the
complele, reimpursement 10 ine Contractor for all expenses, of whalever nalure,
incurred by the Contracior in the periormance hereof, and shall be ine only and
Ine complete compensalion lo Ihe Coniragior for the Services. The Stale shall
have no hability 1o the Conlraclor otner Inan the coniracl price.

5.9 Tne Stale reserves the nghl lo olisel irom any amounts olherwise payabie lo
ine Contractor under this Agreement those loudaied amounis reqguired or
permilied by RSA B0:7 through 7-C or any olher provision of faw.

5 4 Notwilhstanding anything in thic Agreement (o the conteary, and
nolwilhstanding unexpecled circumsiances, in no evenl shall the total of all
paymenls aulhonzed, or aclually made, hereunser exceed Ine puce hmilation sel
forth i btock 1.8 of Ihese general provisions.

. COMPLIANCE BY CONTRACTOR WITH LAWS AND

REGULATIONS: EQUAL EMPLOYMENT OPPORTUNITY.

6.7 In connection wilh the perlormance of Ine Servicee, the Coniraclor shall
comply wilh all slalutet, laws, regulalions, and orders of (ederal, sla(‘c, county or
municipal authorines which impose any obligalion or duly upon the (,onll_aclm.
mcluding. but not hmiled (o civil nghts and equal opponunity lawe. In addilion, the
vendor shall comply with all applicable copynghtlaws. ,

6.2 Dunng the term of this Agreemenl, Ihe Contiacior shall nol discnminple
agamnsl employees Of applicanis for emiploymen! because al race, color, rehigion,
cr.eed, nge, sex, handicap or nationat ongin and will take: afirmabve achon 10

ymeni are ioenliileo

prevenl such discriminalion.
6.3 If iz agreemenl ts lunded in any parl by momies ol lhe Uniled Stalez, the

Contraclor shall comply with all the provisions of Executive Order No. 11246
(“Equal Empioymen( Opportunity”), as supplemented by lhe rggulahons ol the
Uniled Stales Deparimenl of Labor (41C.F.R. Part 60), and wilh any rules,
reautations and ouidelines as lhe Stale of New Hampshire or the United Slales

jsgue 1o lmmeme,n!_lhese__fegulalwn.’.._Thc_Conlm:IoL(urlner.agrees.ln permil the. .

_——”Slale o United Stales, acces: 1o any ol the Contractor's books, records and
accounls for the purpose of ascenaining compliance with all rules, regulalions
and orcerc, and the covenanis and conditions ol Ihis Agreemenl.

7. PERSONNEL

7.1 The periormance ol Ihe Services shall be caried oul by employees ol the
Coniractor. The Conlracior shall al il's own expense, provide all personnel
necessary lo perform the Services. The Conlracler warrants thal all personnel
engaged in the Services shall be qualilied to periorm ihe Services, and shal! be
properly icensed and otherwise aulhorized to do so under all applicable laws.
7.2 Tne Coniracio: shall not fure, and shall permil no subconiractor or other
person, {irm of coiporation wilh whom il is engaged in a combined effort o
perform the Services, 1o hire any person wio hasa coriiraciual relaianship with
ine State. or wno 15 a State officer or employee, eiecled or appointed.

7.3 The Contracting Ofiicer sbecilied in block 1.2, or hus or her successor. snal!
e ine Siale's represenialive. in the evenl ol any gisoule concerning tne
imerpretalion of fhis Agreemenl, tne Contrazling Ofiicer's decision shall be final.
E. EVENT OF DEFAULT, REMEDIES.

8.1 Anyone or more of ing iollowing acls or omMissIoNS of tne Contraclor snall
conshiute an evenl of oefault nereuncer ("Events of Defaul™):

§.1.1 laiure lo periorm Ine Services salisiactorily or on scnedule; o

8.1.2 failure to submit any report required hereunoer. or

8.1.3 lailure to periorm any olner covenani o condition ol tnis Agreement.

£.2 Upon tne accurrence ol any Evenl of Default, Ine State may iake any one, Of
more, or all, of ihe iollowing aclions:

£.2.1 oive Ine Conwraclor a wrilten nolice speciiying ine Evenl of Defaull and
requnr;ng il 1o be remedied wilhin, in Ine absence of a prealer of lesser
specification of ime, thirty {30) days {rom lhe dale of Ine nolice; and il Ihe Evgnl
of Defaull is nol hmely remediec, lerminate this agreement, efiechive two {2) 0ays
alter giving 1he Contractor notice of terminalion; and '

.2.2 give the Contractor a wrillen nolice speciiying Ine Evenl of Dglaull and
suspending all payments io be made under this Agreemeni and ordenng fhal ihe
poriion of ihe Contract price which would olherwis: accrue o Ihe Coniraclor
duniny the penod irom tne dale of such nolice unlil such time-as the Stale _
determines tnal the Conlractor nas cured the Event of Defaull shall never be paid
lo the Contractor; and

£.2.3 sel ofl agains! any olher obligalions Ine Stat may owe lo the Conlracior
any aamages the Stale suiers by reason of any Evenl of Defaull: and

€.2.4 treal the agreement as breached and pursue any of ils remedies at lav/ o7 In
equity, or both.

o DATA: ACCESS: CONFIDENTIALITY; PRESERVATION.

0.9 As used in Inis Agreement, the word "oatz” snall mean all informalion and
Inings aeveioped ot 6bla|neo‘ guring ine perlormance of, of acquired or developed
by reasor of, this ioreement, Including. bul not imited Lo, all studies, reporis,
ﬁ\le:, tormulae, surveys, maps, chars, sound recoidings, video recordingz,
pizlonal reoroduchions, Grawinas, analyses, graphic represeniations. compuler
prooframs, comouler priniouls. noles, lelierz, memorandz, papers, and
ooéumsnl:. all wnelne! imsned of unlinisned.
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tecgived irom ine Stale of purchased with iunas provioed jor tnal purpose ungder
this Agreement, snall oe ine property ol the Stale, and shall he relurnedio the
State upon gemand or upon terminalion of {his Agreement for any reason.
9.3 Conlidenuahly of oala shall be governed by RSA 83-4 or other exisling law
Disclosure pursuanl lo a nght 10 know reques! snall require prior writien approval
ol he Sialc.
10. TERMINATION. I the evenl of an early terminabion of this Agreement (or
any reason other than ihe complelion [o the Services, {he Canlraclor shall oehve!
to the Coniracting Oliicer, nol }ater than filieen (15) vays alier the dale of
lerminalion, o reporl {“lhe Termination Report™) describing in detail all Services
periormed, and the Contracl Price earned, 1o and including the dale of
termination. To the extenl possible, Ihe lorm, subject malier, conlent, and
number of copies ol the Terminalion Report shall be idenlical (o those of any
Fial Repoi! described in EXHIBIT AL
11. CONTRACTOR'S RELATION TO THE STATE. In the performance of
thie agreemen| the Conlraclor 1s in all respects an independent conlraclor. and is
neither an agenl nor an employee of the Slate. Nellher the Contraclor nor any ol
its officers, employees, agents or members shall have authonty to bind the Siale
or receive any benellls, worker's compensation or other emoluments provided by
lhe State 1o ils employees.
12. ASSIGNMENT, DELEGATION AND SUBCONTRACTS. The
Contractor shall not assign. or otherwise ransier any inleresl in 1his Agreemen)
wilhou! the prior written consenl of lhe State. None ol the Services shall be
delegated or subconiracled by the: Conlraclor wilhoul the prior writlen consenl of
the State.
13. INDEMNIFICATION. The Contractor shall delend, indemnily and hold
harmiess the State, s officers and employees, irom and against any and all
josses suliered by ihe State, its officers and employees, and any and all clanmz,
habililies or penallies asserled againsl lhe Stale, its officers and employees, by or
on behall of any person, on account of, based or resulling {rom, ansing out of {or
whichi-may-be claimed-lo arise-out- of)-the-acis-or-omissionsof-the-Comraclor. ™
Nowithsianding the foregoing, nolhing herein contained shall be deemed (o
conslilule a waiver of the sovereign immunily o! the Slale, which immunity is
hereby reserved lo the Stale. This covenant shall survive the terminalion of this
Agresment.
14, INSURANCE AND BOND.
14.1 The Coniractor shall, al ils sole expense. oblain and maintain in force, and
shall require any subcontractor or assignee to obtain and maintain in {orce, both
for the benefii of ine Stale, ine foliowing insurance: ) '
14.1.1 comprenensive general liabiiy insurance agains! all claims of bodity
injury, death or properly damage, in amaunis of no! iess than $250,000 per claim
and 52,000,000 per incident; and
14.1.2 fire and exlended coverage insurance covering all propertly subjecl! lo
subparagraph 2.2 of these general provisions, in an amounl nol less than 80% of
the whole replacemenl value of the prooerty.
14.2 The pohicies described In subparagrapn 14.1 of this parapraph snall be the
standard form employed in the State of New Hampshire, 1ssued by unaerwriters
acceplable to the Slale, and aulhorized lo do busines: inthe Stale of New
Hamaoshire. £ach policy shali corttain a clause prohiviing cancellalion or
modifications of the poiicy earlier than 10 days afier writen nolice tnereo! nas
been received by the State.
15, WAIVER OF BREACH. No{ailure by the Stale lo enforce any provisions
hereol atier any Zvenl of Defaull shall be deemed & wawer 0! ils righls wilh
regard to thal even!, or any subsequent Eveni. No express laiiure of any Evenl of
Delaul! shall be aeemed a waiver of the right of he Stale o enjorce each and all
of Ine provisions hereoi upon any further or otner aeiaull on tne part of tne
Contracior.
1€. NOTICE. Any nolice by a parly herelo lo the other panty spall be oeemed lo
have been Guly oelivered or given al Ihe time of mailing by cerlilted mail,
postage prepaid, in 8 Uniled States Pos! Ollice addressed 1o the paries a! lhe
adaresses piven in blocks 1.2 and 1.4, above.
17. AMENDMENT. This agreemenl| may be amended, waived or discharged
oniy by an instrument in wriling signed by the parhes herelo and only afler
approval of such amenomen!, waiver or discharge by the Governor and Council
of ihe State of New Hampshire.
18. CONSTRUCTION OF AGREEMENT AND TERMS. This Agreemen!
shall be constiued in accordarice with the laws of the State of New Hampshire,
and 15 binding upon and inures lo the benelil of the panies and their respeclive
SUCCESSOrs and assigns.
12. THIRD PARTIZS. Tne parties herelo do-nol intend iu benefhil any lhird
pariies and this agreement shall nol be consirued 1o conle: any such benefit
20. SPECIAL PROVISIONS, Tne addilional provision:. sei forth in ZXHIBIT
C herelo are incorporated as parl of {his Agreement.
21. ENTIRE AGREEMENT. Tniz agreemeni, which may oe execuled 1In a number
o! counlerpanc, each of wnich shall be deemed an onginai, conslilules the enlire
agreemen! and undersiandine belween the pariec, and superseos: all prior
apreements anc unaerstanoing.

1t is unlawflul to make any alteration lo the text of thiv document.
£ signature on this Gocument signifies that no alterations have been made Lo the original text or format.



EXHIBIT A
Scope of Work

IBM Agreement for Multivendor Information Technology Services for the State of New

Hampshire

International Business Machines Corporation (“Contractor”) is committed to providing
the State of New Hampshire (“State”) with the highest quality Multivendor Information
Technology Recovery Services (hereinafter “Services™). '

Contractor will provide Services to assist the State in preparing for and responding to an
Outage Emergency at a Covered Address. As part of these Services the Contractor
provides equipment and software, support services, telecommunications services, and a
facility, in combinations the State selects, to assist the State in its performance of critical
business and information processing activities in the event of an Outage Emergency.

1. Contract/Order of Preéedence

. This Contract consists of the following Documents (which collectively constitute
the “Agreement”), which are incorporated herein by reference.

1. New Hampshire Standard Contract (Form P-37) and the following
incorporated exhibits:
a. Exhibit A: “Scope of Work”
b. Exhibit B: “Contract Price”
c. Exhibit C: “Special Provisions”
d. Exhibit D: “Certification Regarding Drug-Free workplace
equirements”
e. Exhibit E: “Certification for Contracts, Grants, Loans, and
Cooperative Agresments”
I Exhibit F: “Certification Regarding Debarment, Suspension, and other
Responsibility Matters” :
Exhibit G: “Certification Regarding Americans with Disabilities Act
Compliance”
h. Exhibit H: “Certification Regarding Environment Tobacco Smoke”
1. Exhibit I; “Health Insurance Portability and Accountability Act —
Business Associates Agreement”

Definitions

Configuration means the equipment, software, workspace, and
telecommunications services to which the Contractor and the State mutually agree
and specify in paragraph 14 in this Exhibit. Although what Contractor actually
-provides may not be identical to the Configuration, it will be compatible with, and
will offer capacity and functionality equivalent to or greater than that of the

Configuration.

2
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Covered Address is the State’s mformation processing facility within a single
building or a physical campus and which 15 identified as the address receiving
Services. The Contractor considers host-attached 1/0 equipment located outside
the building to be part of the State’s Covered Address.

Outage Emergency 1s any unplanned interruption of the State’s critical business
and information processing at a Covered Address, identified in paragraph 13 in
this Exhibit, due to causes beyond the State’s control, which significantly impairs
the State’s ability to perform critical information processing applications.

Enterprise 1sany legal entity (such as a corporation) and the subsidiaries it owns
by more than 50 percent. The term “Enterprise” applies only Lo the portion of the
enterprise localed 1n the United States and Puerto Rico.

Machine is a machine, its features, conversions, upgrades, elements, or
accessories, or any combination of them. The term “Machine” includes an IBM
Machine and any non-IBM Machine (including other equipment).that the
Contractor may provide 1o the State. '

Materials are literary works or other works of authorship (such as program
listings, programming tools, documentation, reports, drawings and similar works)
that the Contractor may deliver to the State as part of a service. The term
“Materials” does not include Programs.

Network Services are the additional services that the State may select for
additional charge that provide networking capability for the Configuration.

Program is the following, including featurss and any whole or partial copies:

1. machine-readable instructions and data;

2. acollection of machine-readable data, such as a data base; and
3. related matenials, including documentation and listings, in any form.

The term “Program” includes any IBM Program and any non-IBM Program that

the Contractor may provide to the State. The term does not include Licensed

Internal Code or Materials.

Recovery Site is an IBM provided facility used for Recovery Exercises and the
State’s recovery. When applicable, the Contractor will designate in the
Supplement a Primary Recovery Site which, if available, is the site we intend the
State to use. The Contractor may provide Recovery Services in a location other

than the Primary Recovery Site.

Contractor Responsibilities

Acceptance of Subscription

The Contractor accepts the State’s order for Services (called the State’s
“Subscription”) for each Configuration identified in paragraph 14, 1n this Exlubit.
The State’s initial payment or use of Services, whichever occurs first, constitutes

o



the State’s acceptance of that Configuration. In place of either form of
acceptance, both the Contractor and the State will sign an Amendment at the
State’s request.

The State may request a change to any detail of a Configuration on one month’s
written notice. If the Contractor and the State agree, the Contractor and the State
will confirm the change in a revised Exhibit with applicable adjustments in
charges. The Contractor will not unreasonably withhold its agreement. The State
may not request changes which cause the State’s Total Monthly Charge to fall
below the Minimum Total Monthly Charge specified in Exhibit B.

Recovery Exercise Time

The Contractor will provide time to allow the State to 1) test the State's Disaster
recovery plan and procedures and 2) verify the operation of the State’s critical
application(s) on the Configuration (“Recovery Exercise”, “Exercise”). For each
Recovery Exercise, the Contractor will make the Configuration available to the
State in contiguous four-hour blocks, scheduled as the State and Contractor
mutually agree. The State may schedule the number of hours and Exercises as

- specified in Exhibit B (collectively called ‘“Recovery Exercise Allowance™). The
State may not use Recovery Exercise Time for productive purposes. The State
agrees that the Contractor may reschedule the State’s Exercise to serve another
customer who has declared an Outage Emergency.

If the State requires additional hours or additional Exercises, beyond the State’s
annual Recovery Exercise allowance, the Cantractor will provide it on an “as
available” basis for a charge as specified in Exhibit B.

Recovery Services

When the State notifies the Contractor that they are experiencing an Outage
Emergency by calling the toll-free number that the Contractor provides ,
(“Declare”), the Contractor will begin to prepare, without delay, Recovery Site
facilities for the State’s use. The State may have immediate access to the
Recovery Site Contractor males available to it. Contractor will use commercially
reasonable efforts to provide the Configuration as soon as the State is ready to use
it and will provide it no later than twenty-four (24) hours after the State Declares,

If the Primary Recovery Site the Contractor specifies in paragraph 13 of this
Exhibit 1s not available when the State declares a Outage Emergency, the
Contractor will provide Recovery Services at another Recovery Site.

The Contractor will provide the Configuration for the State’s use at the Recovery
Site for a maximum of six (6) consecutive weeks after the State Declares. The
State will have priority access to the Configuration over any customer, except one

who has Declared before the State.



Technical and Operational Support for Recovery and Recovery Exercise
Contractor will provide a single point of contact who will coordinate support
activities prior to, during, and following an "Event” (an Exercise or the State’s
recovery). Prior Lo an Evenl, Contractor will assist in planning and preparation as
described indocumentation Contractor will provide. Contractor will create
connectivitydescriptions and, where applicable, a document that defines how the
equipmen in the State’s Configuration 1s mapped 1o the equipment Contraclor
provides. Pror to the Event, Contractor will set up and check out physical
connectivity of the equipment Lo verify that what Contractor provides 1s
connected assel {orth in the documentation. During an Event, personnel on-site
and on-call will agsist with problem determination related 1o the hardware and
software Contraclor provides with the Configuration, and Contractor will track
issues and problems related to Contractor's provision of services during the Event.
Following an Event, Contractor will participale in  review, al the State’s request.
For an Exerase as well as the State’s recovery, a contacl person Contractor
provides willbe on-site or on-call twenty-four (24) hours per day from the time
the Stale Declares or begins an Exercise unti] the Evenf ends.
When applicable, the Contractor will provide a “starter system”’, consisting of
ViM, MVS, and/or VSE operating systems to assist in the Joading of the State’s
operating syslem.
Contractor will provide a work area for the State’s use, as the Contractor specifies

n paragraph 14

The State;s Res_ponsibih'ties

The State agrees to:

1. notify the Contractor that the State 1s declaring an Outage Emergency by
calling the toll-free number Contractor provides;

be responsible for determining, on a continuing basis, whether the
Configurations specified in paragraph 14 are sufficient for the State to
meet its requirements for continuing its business and information

ssing activities in response to an Outage Emergency at sach Covered

i

proce
Address;

be responsible for providing during an Event any equipment, software,
workspace, and/or telecommunications services the State needs that are
not included in the Configurations specified in paragraph 14

4, supply all personnel and appropniately licensed software necessary for an
Event, unless otherwise specified in paragraph 14. The Contractor may
provide additional Programs which the State must keep on the

Contractor’s premises;

5 maintain your system software and operating system(s) that vou iniznd to
release level for which the manufactursr then
s ability (0 male use of the

(&%)

use foran Event, ai &
currently provides support. The state’s

RAN
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Configuration Contractor provides may bt dependent on the State’s
fulfillment of this responsibility;

6. furnish supplies, materials, and storage media necessary for an Event,

unless such items are included in paragraph 14;

7. follow procedures and instructions, including those for safety and security
which the Contractor provides the State for (a) scheduling and preparation
for Recovery Exercises, (b) an Event, and (c) use of the Recovery Site;
and,

8. remove the State’s data and software from the Configuration following an
Event.

Mutual Responsibilities
The Contractor and the State agree that under this Agreement:

1. neither the Contractor or the State grants the other the right to use its

trademark, trade names, or other designations in any promotion or publication
without the other’s pnior written consent;

2. the-Contractor and the State are free to enter into similar agreements with
others;

3. the Contractor and the State will allow the other reasonable opportunity to
comply before it claims that the other has not met its obligations; and,

4. neither the Contractor or the State will bring a legal action more than two

ears after the cause of action arose.

Contract Period

This is a three (3) year Contract under which the initial term of the Services shall
commence on Governor and Executrve Council approval and extend through
March 20, 2010, with two (2) one-year extensions upon written agreement of the
parties and approval of Govermnor and Executive Council,

Termination

The State shall have the right to terminate a Subscription before its End Date,
subject to the terms defined under “Event of Default: Remedies” in State of New

Hampshire Form P-37 Agreement.

Notwithstanding the foregoing, the State may terminate a Subscription before its

End Date:

1. before the start of any fiscal year because funds have not been appropriated by
the applicable legislative body. The State agrees to request such funds; or

2. by giving one (1) months written notice, ii the State sells or no longer controls
the Covered Address specified in paragraph 13.

b



The effectivedate of lermination of a Subscription wil] be the date specified in
paragraph 6 of this Exhibit. If the same day does not exist for that month,
then the effective date will be the last day of the month.

Patents and Copyrights

IT a third party claims that any Machine or Program furnished by Contractor under

this Exhibit infringes a patent or copyright, the Contractor will defend the State

against that clum at the Contractor’s expense and pay all costs, damages, and

attorney’s fees that a courl fimally awards, or through any setllement, provided

that the State:

1. promptly notify the Contractor in wnting of the claim; and

2. allow the Contractor to control, and cooperate with the Contractor in, the
defense and any related settlement negotiations.

The State retains the right to appear and defend 1tself in the event that any such

claim is brought, except that in such case, Contractor shall not indemnify the State

for the cost of such defense (i.e., attorney’s fees) and shall indemnify the State

only to the extent any settlement 1s agreed upon by Contractor in advance.

Nothing herein shall be deemed to constitute a waiver of the State’s sovereign

immunity.

If such a claim1s made or appears hikely to be made, the State agrees to permil the
Contractor to enable the State to continue to use the Machine or Program, or to
modify or replace it with one that 1s at least functionally equivalent. If the
Contractor determines that none of these alternatives are reasonably available, the

State agrees torsturn the Machine or Program to the Contractor on the

Contractor’s written request.
This is the Contractor’s entire obligation to the Stale regarding any claim of

infringement.

Claims for Which The Contractor is Not Responsible.

The Contractor has no obligation regarding any claim based on any of the

1

following:
the State’s modification of a Machine, of a Program’s use in other than its
Specified Operating Environment;

2. the combination, operation, or use of a Machine with any product, data, or
apparatus that the Contractor did not provide; or

3. infringement by a non-IBM machine alone, as opposed to its combination,

operation or use as part of a sysiem of Machines that the Contractor provides

to the state.



Limitation of Liability
Contractor’s liability for damages for the Services are described in this section.

If, after exercising the Contractor’s commercially reasonable efforts, the
Contractor 1s unable to provide the State Services as described in the section
“Contractor’s Responsibilities” (excluding Recovery Exercise Time) and the State
elects not to aceept those Services when the Contractor can provide them, the
Contractor will pay the State an amount equal to the Total Monthly Charges the
State paid for the Services for the preceding 12 months of the Subscription. This
is the State’s exclusive remedy for good faith failure to provide the Services.

In any other event, regardless of the basis on which the State is entitled to claim

damages from the Contractor, the Contractor is liable only for:

1. payments referred to in the Contractor’s patent and copyright terms described
above;

2. bodily injury (including death), and damage, to real propcr‘cy and tangible
personal property; and

3. the amount of any other actual direct damages up to the greater of $100,000 or
the charges (if recurring, 12 months’ charges apply) for the Servwe that is the

subject of the claim.
This limit also applies to any of the Contractor’s Subcontractor and Program

-developers. Itis the maximum for which the Contractor 1s collectively

responsible.

Items for Which the Contractor is Not Liable

Under no circumstances 1s the Contractor liable for any of the following unless

the following claims or damages arise out of negligent, grossly negligent, or

willful acts or omissions of the Contractor: '

1. third-party claims against the State for losses or damages (other than thosc
under the first two items listed above);

loss of, or damage to, the State’s records or data; or

to

3. economic consequential damages (including lost profits or savings) or
incidental damages, even if the Contractor 1s 1nformed of their possibility.

Warranty
The Contractor warrants that the Contractor will perform the Services in 4
workman like manner and according to the description contained in this Exhibit.

THIS WARRANTY REPLACES ALL OTHER WARRANTIES, EXPRESS OR
IMPLIED, INCLUDING THE IMPLIED WARRANTIES OF '
MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE.

The Contractor does not warrant uninterrupted or eror-free operation of a Product

or Service.



10.

11.

Electronic Communications

The Contraclor and the State may communicate with the olher by electronic
means. Both he Contractor and the State agree to the {following, for all electronic
communications.

1. anidentification code (called a “USERID”) contained in an electronic
documenl is Jegally sufficient to verify the sender’s identify and the
document’s authenticity;

an electronic document that contains a USERID i1s a signed writing; and

1o

an electronic document, or any compuier printout of it 1s an original when
maintained in the normal course of business.

W

Electronic Data Interchange
The Contractor may provide Electronic Data Interchange (called “EDI”) options
to the State. Electronic invoicing and electronic payment are examples of these
Options. When using EDI Options, the Contractor and the State agree:

when a bank is involved, to pay the Contractor’s respective bank charges and

1.
to promptly notify the other of any changes 1o the bank payment process; and

2. to promptly notify the other of any changes to the technology, process, or
information upon which the EDI transactions are based.

The Contractor will specify respective responsibilities for the ED] Option the

State chooses.

IBM Business Partners

The Contractor has signed agreements with certain organizations (called “IBM
Business Partners”™) to promote, market, and to provide certain support as part of
the Services provided. The Contractor has chosen these organizations because of
their skills and experience in a particular field. The Contractor may use these
“Business Partners” to perform some of its responsibilities under this Agreement.
However, this will not affect the Contractor’s obligations to the State for Services
provided under this Agreement, regardless of who performs the services. The
Contractor remains responsible for the Services performed under this Agreement

and Tor all ofils obligations hereunder.

Other Terms

The State is solely responsible for the accuracy and adequacy of all Programs
used 1 connecion with the machines and equipment in the Configuration, their
operation, and the results obtained from them. The Contractor will follow
reasonable security practices and procedurss to protect the State’s physical assets
while they are in the Contractor’s Recovery Site. The Contractor will not be



4 3590-FCON Ell IBM 3590 E11 FICON Tape Drive
Includes: One 3590 E1l tape drive on a 3590 A60 controller
With one FICON port per four 3590 El1l drives, and
Extended Media Support

1 3160 002 IBM Infoprint 60 60PPM Duplex
Incl: One F/C 4020 Parallel Chan, one F/C 4161 10 BaseT
ethernet, channel attachment
Attachable to AS5/400 via Ethernet Connection and MF via

Parallel.
Note: This Printer is not available for Temporary Transfer

When substituting Printers the first test is "Proof of

Concept".
1 4245 020 Line Printer - 2000LPM
1 2074 001 Non-SNA 3270 Controller
Includes: 2 ESCON ports, 2 Ethernet ports, 2 Token Ring
ports. Supports up to 32 non-SNA 3270 sessions (16 per ESCON
port). Prereguisite: A "3270 PC" solution is required foxr
local non-SNA support. Support for any other PC connection
requires a "REMCONS PKG1" solution.
4 3270 PC PC with 3270 emulation
Personal Computer configuration including a Fast Ethernet
port, Windows, and TN3270E 3270 terminal emulation software.
Prerequisite: 2074 Ethernet port with IBM assigned TCP/IP
address. :
1 20660SAE FETH 2066 OSA-Express Fagt Enest
Each 2066 OSA-Express Fast Ethernet has two independent
ports. Maximum o0X two 20660SAE rETHR cards supported per 2066
processor.
3 PCW5-3200 BASE b4 -3.2Ghz Desktop W/Wkspace
I-em: PC Desktop With Workspace, Phone, Cheir,
& Power For Office Equipment ‘
Includes: PCI Architecture
Pezntium IV 3.2Ghz Processoy
512MB Memory, 100Mhz Bus
40 GB IDE Hard Drive
1 DVD-ROM
Color Monitor W/19" viewable screen size
Keyboard and Mouse '
Serial and Parallel Port
10/100 Ethernet Adapter Included
Note: This eguipment cannot be selected for
" temporary transfer.
7 PCW5-3200 MEM1 Add'l PCWS-2200 512MB M=mory

Network Lines:

4 ISDN/STF 128K ISDN 128K Service
Includes: Terminal Adap:iers in the iollowing guantities:
- 20 Adtran 2x64 adapters available

10



responsible for ransmission errors, corruption of data, or for the security of data
during transnussion.

The Contractor will provide security al the Recovery Site thal restricls access only
Lo those persons authorized by either the Contractor or by the State and

Contractor. This security will be i place 24 hours a day, seven days a week.

The Contracloris nol responsible for failure.to provide Services due Lo causes

beyond the Contractor’s control.

13.  Services Speeilics
CUSTOMER NAME AND ADDRESS :

REFERENCE NUMBERS

State Of New Hampshire Customer: 6546406
Enterprise: 6428000

29 Hazen Drive

Conicord, NH 03301
CONTRACT PERIOD

Start Date: upon approval by
Governor & Executive Council

IBM ADDRESS FOR NOTICLS:
End Date: 03/20/10

Attn: BCRS Contract Operations
IBM Corporation

PO Box 700
Suffern, NY 103901-0700

SUPPLEMENT
Number (s): CFT?NDP, CFT7PFP
Effective Date: Governor &
Executive Council approval
Revision (yes/no): nNo
Renewal {(yes/no): Yes

COVERED ADDRESS:
29 Hazen Drive
Concord, NH 03301

PRIMARY RECOVERY SITE:
Sterling Forest, RNY

[ W)

14 Configuration
Quantity Machine Model Product
or Units or Product Description

1 2066 0r1 IBM esexrver zSeries B0O

4 2066 GE1l IBM 2066 Storage - 1st 2066
Provides a GB of processor memory available on the Iirst
2066

1 2105F20L BALSE IBM ES5 Model 720
Includes: B GB Cache, 2 B-packs of 36.4Gb drives,
420GBE of RRID 5 protected storage plus sparing.

2 2105r20L DISK 210GB Storage Increment
Includes: 1 B-pack of 36.4CGB drives,
210GE of RRID & protected storags plus sparing.

g 2105F20L ESC 2 Port ESCON Channel Adaptler

-~ PP

Includes: 2 poros of ESCON Host Connectivity.

1 3490 Z40 Tape Certridge Unit E-Series
Includes: 1 - 5490 ARZC Control Unit per 4 - 3490 240
Bach unit of 3450 40 conteins (£) 36-Track Drives.



- 20 UDSTA200 Adapters available
- 8 12BK services available for other contracted adapters

Note: Customer MUST Verify Compatibility With Their Carrier
LINE 000 Analog Dial Line

LINE/STNH DS1 D51 BRSC to Concord, NH

Includes: Dedicated DS1 for State of New Hampshire from

the Business Continuity and Resiliency Services site in
Sterling Forest NY.to 25 Capitol St. Concord NH.

Customer is responsible for:
- Providing or contracting for circuit termination
eguipment (Router, Mux Etc.)

Non-IBM Equipment:

1
1

=

CIRTR FC VEFSP 8-Port Fast Serial Card
CIRTRVXR 7206 Cisco 7206VXR Router
Includes: CISCO7206VXR/N 6 Slot Chassis With:
MEM-SD-NSE-256MB - 256 MB DRAM

MEM-I/0-D-FKD48M - 48MB PCMCIA Flash Disk Option
PWR-7200-2 Dual AC Power Supplies

Minimum NSE-1 CPU
CI7200-I/0-2FE/E (2-10/100BaseT Ports)
Current Cisco 7200 I0S Enterprise 5/W

CI2691 BASE Multisvc Access Router
Includes:

- (2) FPastBEthernet ports

- 256 MB RAM

- 128 MB Flash _
2) Integrated Advanced Integration Modules (2IM) slois

-  {3) WAN Interface Card (WIC) slots
- (1) Network Module slots

CI36XX FC BRNS8 NM-8B-U BPort ISDN w/NT1
CI36XX FC FETH NM-1FE-TX lPort 100BaseT ETH
UDSV. 3400 RM UDS 28.8/V.34 Modem R/M

ncludes: RS222/V.24 Cable (DB24 to RJ45 Connectors)
22 to V.35 Converter

11



EXHIBITB
Conlract Price

Monthly Charges
The State agrees to puy the Total Monthly Charge for a Subscnption cach month. The
Total Monthly Chare 1s based on:

1. the ConDheuralion specified in paragraph 14 of Exhibil A; and

2. the duration of the Contract Period.

po

1,880 7

n

MONTHLY CHARGLS
Total Monthly Charge (CFT7PFP) .

Total Monthly Charge (CFT7NDP): & 1,139
Minimum Total Monthly Charge (CFT7PFP): $ 1,504
Minimum Total Monthly Charge (CFT7NDP): & 9711
RECOVERY CHARGLS .
Initial Recovery Charge: & 7,160
Day (s) Included in Initial Recovery Charge: 2
5 2,256

Daily Recovery Charge per day thersafter:

RECOVERY EXERCISE
Initial Contract Period Year 1 - Total Hours: 48
Number of Exercises: 1

ach subseguent twelve-month period - Total Hours: 48
Number of Exercises: 1
Additional Recovery Exercise time, per 4-hr block: $ 601
hdditional Recovery Ixexcises, per exercise: § 2,648

TELECOMMUNICATIONS

PE31

Worl area space azllocated at “ime of Event.

ADDITIONAL CHARGLS
Additional Charges, as desc eg
section of this Exhibit, may apply,

prior written resguest.

ribed in the additional Chaxr
subject to the State’s

Tota) Monthly Charges shall not exceed §3019.00

In no event shall the contract price exceed the total monthly and other charges as set {orth

above.

Recovery Charges
In addition to the Total Monthly Charge, the State agrees to pay an Initia] Recovery
Charge and & Daily Recovery Charge specified in this Exhibit. The Initial Recovery

Chargs 1s incurred when Contractor confirms to the State that Contractor has scheduled




Recover Site for the State’s use 1n response to the State’s declaration of an Outage
Emergency. For this charge, Contractor makes the Configuration available to the State
for the number of days indicated in this Exhibit (identified as “Day(s) Included in Initial
Recovery Charge™). Thereafter, for cach day, or part thereof that Contractor provides the
State the Configuration at a Recovery Site (excluding Recovery Exercise Time), the

Daily Recovery Charge applies.

Additional Charges
The State agrees to pay:
1. any associated charges for telecommunications services the State selects;

2. charges for additional hours and Exercises the State schedules beyond the annual
Recovery Exercise Allowance specified in this Exhibit;

3. charges for operational and technical assistance beyond that described in Exhibit A,
that Contractor agrees to provide during an Event, in response to the State’s written
request; ‘

4. charges for miscellaneous expenses the State incurs while at a Recovery Site, for use
of items such as supplies, materials, storage media or for use of office equipment,
telephone, and facsimile.

Price Increases

. The Contractor will not increase rates and monthly charges for the Configuration and
terms specified in this Exhibit during the first year of a Contract Period. Thereafier, on
subsequent anniversaries of the Start Date of the Contract Period, Contractor may

increase such charges by up to five percent (5%).

Invoicing Options
The Contractor makes Invoicing Options availablz to the State for the Services to provide
exibility in payment terms. The Contractor provides the ierms specific to an Option in

an Amendment,

Future Discounts/Price Reductions

If the Monthly Charges in an Amendment are less than the Contractor’s standard Charges
because the Contractor has elected to meet the State’s requirement for a reduced price,
should such an Amendment, in the future, become eligible for 1) an addition discount, or
2) a price reduction announced by the Contractor, then the Contractor reserves the right
to withhold such discount, or price reduction, in part or in whole, in consideration of the
reduced Charges already provided.

Invoicing, Payment and Taxe
The Contractor invoices monthly charges in advance. The Contractor invoices usage and
other chargss following the period in which the State incurs them.

13



Invoices shall be mailed 10:

Mr. Thomas E. Pryor

Contracts Manager

State of New Hampshire

Division of Child Support Services
129 Pleasant Street

Concord, NH 03301



EXHIBIT C
Special Provisions

Paragraphs as noted are amended to read as follows

I Amend Section 7 Lo delete Section 7.3 and add:

7.3 Disputes

7.3.]

7.3.2

7.3.3

It is the intention of the parties to work in good faith toward
accomplishment of the objectives that form the basis of the agreement.

‘The State and the Contractor agree that, inthe event of any dispute or

disagreement between the parties relating to any provision of this
agreement or an interpretation thereof (a “dispute”) and before exercising
any termination right for default or breach of this agreement or any other
right to remedy under or relating to this agreement whether provided by
law or under this agreement they may pursue, within 30 days, in good
faith, the dispute resolution process set forth in this agreement. '

All dispute resolution meetings, consistent with this intent of this
Exhibit, shall be conducted at the State’s place of business, 29 Hazen
Drive, Concord, New Hampshire, 03301. The process is described in the

following subparagraphs.

Invocation of Progressive Dispute Neootiation. The Party believing itself

734

aggrieved (the “Invoking Party”) shall call for progressive management
imvolvement in the dispute negotiation by wiitten notice to the either party.

Progression of Management Involvement. The Parties shall use their

commercially reasonable efforts to arrange personal meetings and/or
telephone conference as needed, at mutually convenient times, between
negotiators for the parties of the successive management Jevels set forth

below:

7.3.4.1 Level ]

1) Office of Information System Directar of Applications

Development.
1) Contractor Practice Manager.

7342 Level [

1) DHHS Chief Information Office.
i1) the responsible Contractor Vice President of the appropriate
business unit. '



7.3.5 Thenegotiators at each management level shall have a period of ten
business days in which to attempt to resolve the dispule. The allotted time
for the first level negotiators shall begin on the date of receipt of the

Involving Party’s notice.
7.3.6 If aresolution is not achieved by negotialors at any given management

ol
level at the end of their allotted time, then the allotted time fTor the
negoilators at the next management level, if any, shall begin immediately.

7.3.7 M aresolution 18 mot achieved by negotiators at the final management
level within their allotted time, the Commissioner shall 1ssue a {final

decision,

7.3.8 Initiation of the dispute resolution process cannot, in and of itself, cause
work lo stop on any part of the project. Work must continue during dispute
resolution unless suspended by the State.

7.3.9 Nothing herein shall be deemed to constitute a waiver of the State’s
sovereign immunity or a waiver by the Contractor of its ability to sue the

State under the contract.

II. Amend Section 9 to add:

94 Obligations
04.1 When one of the parties (Discloser) discloses confidential information
(Information) to the other (recipient) under this Exhibit, the Recipient

agrees lo:

1) use the same care and discretion to avoid disclosure, publication or
dissemination of the Discloser’s Information as it uses with its own
similar information that it does not wish to disclose, publish, or

disseminate; and

use the Discloser’s Informaltion for the purpose for which 1t was
disclosed or otherwise for the benefil of the Discloser.

11)

9.4.2 Recipient may disclose Information to:

) its employees and employees of 1ts parent and subsidiary
compamnes who have a need to know; and

11) any other party with the Discloser’s prior wriiters consent.

a

94.3 Before disclosure to any of the above parties, the Recipient will have

i)



9.5

9.7

9.4.4

written agreement with such party sufficient to require that party to treat
Information 1 accordance with this Exhibit. '

The Recipient may disclose Information to the extent required by law.
FHowever, the Recipient will give the Discloser prompt notice to allow the
Discloser a reasonable opportunity to obtain a protective order,

Exceptions to Obligations

9.5.1

9.5.2
9.5.3

9.5.4
9.5.5

9.5.6

The Recipient may disclose, publish, disseminate, and use Information
that 1s:

already in its possession without obligation of confidentiality

dei/eloped independently,

obtained for a source other than the Discloser without obligation of
confidentiality,

publicly available when received, or thereafter becomes publicly available
through no fault of the Recipient; or

disclosed by the Discloser to another party without obligation of
confidentiality.

Residual Information

The Recipient may disclose, publish, disseminate, and use the ideas,

9.6.1
concepts, know-how and techniques, related to the Recipient’s business
activities, which are contained in the Discloser’s Information and retained
in the memories of Recipient’s employees who have had access to the
information pursuant to this Exhibit (Residual Information).

Disclaimers

9.7.1 THEDISCLOSER PROVIDES INFORMATION SOLELY ON AN “AS
IS” BASIS.

9.7.2 The Discloser will not be hable for any damages arising out of the use of

Information disclosed hereunder.

9.7.3 Neither this Exhibit nor any disclosure of Information hersunder grants

the Recipient any right or license under any trademark, copyrights or

17
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v

V.

V]

patent now or hereafier owned or controlled by the Discloser.

9.7.4 Disclosure of Information containing business plans is for planning
purposes only. The Discloser may change or cancel its plans at any time.
Use ofsuch Information is at the Recipient’s own risk.

9.7.5 The receipt of Information pursuant to this Exhibit will not preclude, or
in any way limit, the Recipient from:

1. providing to others products or services which may be competitive
with products or services of the Discloser:

2. providing products or services 1o others who complele with the
Discloser, or
3. assigning its employees in any way it may choose.

Amend Section 10 to add

10.1  Either party may terminate this Agreement if the other party does not
comply with any of its terms, provided-the one who 1s not complying is
given written notice and reasonable time to comply.

10.2  Any terms of this Agreement which by their nature extend beyond its
ermination, remain in effect until fulfilled, and apply to respective

successors and assignees.

Amend Section 12 to add:

12.]1  State agrees not to assign a Subscription or its rights under it, delegate its
obligations, or resell any Service without Contractor’s prior written
consent. Any attempt! to do so 15 void.

12.2  Contractor uses many subcontractors in the normal course of its Business
Continuity and Recovery business. This Exhibit C amendment represents
written consent for Contractor to use its normal subcontractors in the

performance of this contract.

Amend Section 13 Lo add:

13.1  Add thewords “negligent, grossly negligent or willful” prior to the words

“acts 01 DImiSSIons:

Amend Section 17 to add:

1 4dditional or different terms 1n any order or written communication

~3

]
between the parties are void.



VII

Amend to add Section 22:

22.]

All rights, obligation, and licenses (except for Licensed International Code
and as specifically granted) are vahid only in the United States and Puerto

Rico. -

Nothing contained in this section gives the Recipient the right to disclosed,
publish, or disseminate, except as set forth elsewhere in this Agreement:
the source of Residnal Information.

any financial, statistical or personne] data of the Discloser; or

the business plans of the Discloser.
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NH Departmeni of Health and Human Services

EXHIBIT D

The Contractor adentified in Section 1.3 of the General Provisions agrees 1o comply with the provisions of
Sections 5151-5160 of the Drug-Free Workplace Acl of 1988 (Pub. L. 100-690, Title V, Subtitle D; 4]
U.S.C. 701 el seq.), and futher agrees to have the Contractor's representative idemified in Sections 1.11 and

1.12 of the General Provisions execule the following Certification:

CERTIFICATION REGARDING DRUG-FREE WORKPLACE REQUIREMENTS
ALTERNATIVE ] ~ FOR GRANTEES OTHER THAN INDIVIDUALS

US DEPARTMENT OF HEALTH AND HUMAN SERVICES ~ CONTRACTORS
US DEPARTMENT OF EDUCATION - CONTRACTORS
USDEYARTMENT OF AGRICULTURE - CONTRACTORS

This cerlification 15 required by the regulations implementng Sections 5151-5160 of the Drup-Free
Workplace Act of 1988 (Pub. L. 100-690, Title V, subtitle D; 41 USC 701 et seqt.), The January 31, 1989
regulations were amended and published as Part 11 of the May 25, 1990 Federal Repister (pages: 2168 1-
21691), and require certification by grantees (and by inference, sub-grantees and sub-contractors), prior ro
award, that they will maintain a drug-free workplace. Section 3017.630(c) of the regulation provides that a
grantee (and by inference, sub-grantees and sub-contraclors) that 1s a State may elecl (o make one
certification 1o the Department in each federal fiscal year in liew of cerjficales for each grant during the
federa) fisca) yzar covered by the certification. The certificale set oul below is a material representation of
fact upon which reliance is placed when the agency awards the grant. False certification or violation of the
certification shall be gsrounds for suspension of payments, suspension or termination of grants, or
governmen! wide suspension or debarment. Contractors using this form should send it to:

Commissioner, NH Departmen! of Health and Fluman Services, 129 Pleasant Sirset,
Concord, NH 03301-3837

entification Regarding Drug-Free Workplace Requirements
(Instructions for Certification)

1. By signing and/or subnutting this contract or gran! agreement, the contractor or grantee is providing the
certification set oul below,

2. The certificalion sel out bzlow is @ matenal representation of fact upon which reliance is placed when the
agency awards the grant or contract. If it is later determined that the grantee or contractor knowingly
rendered a false certification, or otherwisz violales the requirements of the Drug-Free Workplace Acl, the
agency, in addition to any other remediss available to the Federal Government, may take action authorized

under the Drug-Free Worlkplace Act.
. For granlees or contractors other than individuals, Allernate ] applies.
. For grantees or contractor who are individuals, Alternate II applies.

5. Workplaces under grants or contracl, for granlees or contraclors other than individuals, need not be
identified on the certification. 1f known, they may be identified in the grant or contract application. Ii the
grantes o contractor does not identify the workplaces at the time of applicatior, or upon award, if there is
n¢ appiication, the grantes or contraclor must keep the identity of ths workpiace(s) on {lie in 11s office and
make lhe information available for Fedsral inspection. Failure to idsntify all lmown workplaces constitutes

z violation of the granlees’ or contraclor’s drug-Iree workplace requirsments.
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convicted employees must provide notice, including position title, 10 every grant officer or other designee
on whose grant activity the convicted employee was working, unless the Federal agency has designated a
central point for the receipt of such notices. Notice shall include the identification number(s) of cach
affected grant;
1) Taldng one of the following actions, within 30 calendar days of receiving notice under
paragraph (d)(2), with respect to any employee who 1s.so convicted -
(1) Taking appropriate personnel action against such an employee, up to and including
termination, consistent with the requirements of the Rehablhtatlon CAct of 1973, as
amended; or
(2) Requiring such employee to participate satisfactorily in a drug abuse assistance or
rehabilitation program approved for such purposes by a Federal, State, or local health,
law enforcement, or other appropriate agency; (g) Making a good faith effort to continue
to maintain a drug-free workplace through implementation of paragraphs (a), (b), (c), (d),

(e) and (D).

(B) The grantee may insert in the space provided below the site(s) for the performance of work done in
connection with the specific grant: ‘

Place of Performance
Streest address:

City:

County:

State:

Zip code:

Check if there are workplaces on file that are not identified here.

Alternate II. (Grantees Who Are Individuals)

" (a) The grantee or contractor certifies that, as a condition of the grant or contract, he or she will not engage

in the unlawful manufacture, distribution, dispensing, possession, or use of a controlled substance i
, 2 In

conducting any activity with the grant or contract;
(b) If convicted of a criminal drug offense resulting from a violation occurring during the conduct of any

grant activity, he or she will report the conviction, in writing, within 10 calendar days of the conviction, to
every grant officer, contract manager, or other designee, unless the Federal agency designates a central
point for the receipt of such notices. When notice is made to such a central point, it shall include the

identification number(s) of each affected grant or contract.

Comparty: T Date:
INTERNATIONAL BUSINESS MACHINES 1 2 e
CORPORATION I b 807
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6. Workplace identifications must include the acmal address of buildings (or parts of buildings) or other
sites where work under lhe grant 1akes place. Calegorical descriptions may be used (e.g., all vehicles of o
mass Lransit authority or Stale highway department while 1n operation, Siale emplovees in each Jocal
unemployment office, performers in concerl halls or radio simdios).

7. 1f the workplace identiied to the agency chanpges durmp the performance of the granl or contract, the
grantee or contractor shallinform the agency of the change(s), if 1t previously identified the workplaces in

question (see paragraph five).

8. Delmitions of terms inthe Non-procurement Suspension and Debarment common rule and Drug-Free
Workplace common rule apply (o this certificaton. Granwees' or Conwactor’s attention iy called, in
parlicular, 1o the followingdelinitions from these rules: Controlled substance means a controlled substlance
in Schedules 1 through Vol the Controlled Substances Act (21 U.S.C. §12) and as [urther defined by
regulation (2 CFR 13086.1) through 1308.15);
Conviction means a {inding ol guill (including a plea of nolo contendere) or imposition of senlence, or
both, by any judicial bodycharped with the responsibibity to determine violations of the Federal or Sialc

criminal drug $tates;

Criminal drug statute maans a Federal or non-Federal criminal sltamie involving the manufacture,
distribution, dispensing, ust, or possession of any controlled substance;

Employec means the emphyee of a grantee or contraclor directly engaged in the performance of work
under a granl, including: () All direct charge employees; (ii) All indirec! charge employess unless their
impacl or involvement is msignificant lo the performance of the grant or contracl; and, (iii) Temporary
personnel and consultants vho are directly engaged in the performance of work under the grant or contract
and who are on the grantess or contractor’s payroll. This definition does not include workers not on the
payroll of the grantee or contractor (e.g., volunteers, even if used to meet a matching requirement;

consullants or indspendent contractors not on the grantee's or contraclor’s payroll; or employees of sub-

ecipients or subcontractorsm covered workplaces).

Certification Regarding Drug-Free Workplace Requirements
Allernate 1. (Grantees Other Than Individuals)

The grantee certiies thal 1t will or will continue to provide a drug-free workplace by

(a) Publishing a statement nonfying employess that the unlawful manufacwire, distribution,
dispensing, possession, or use of a controlled substance is prohibited in the grantee’s workplace and
specifying the actions that will be taken against employees for violation of such prohibition;

(b) Establishing anongoing drug-free awareness program to mniorm smployees aboul --

(1)The dangers of drug abuse in the workplace;

(2) The grantec's or contractor’s policy of maintaining a drug-free worlkplace;

(3) Any awailable drug counseling, rehabilitation, and employes assistance programs; and
(4) The pmalues that may be imposed upon employees for drug abuse violations
occurring i the worlplace;

¢) Making it a requremeni thal cach employee to be engaged 1n the performance of the grant or
contracl be given a copy ol the stalement required by paragraph (a);

(d) Notifying the caployee in the statemenl required by paragraph (a) thal, as a condition of
employmen! under the grani, lhe employee will -- i

(1) Abide by (he terms of the statement; and
(2) Notify he employer in wriling of jus o1 her convichion for a violation of & criminal

drug statul occurring in the worlpplace no later than five calendar days afier such

conviclion;

(e) Notifving lhe avency i wriling, within len calendar days aher receiving notice under
paragraph (d)(2) from an employze or otherwise receiving actual notice of such conviction. Emplovers of

=xhioil D.ooc



NH Department of Health and Human Services

EXHIBIT E

Certification for Contracts, Grants, Loans, and Cooperative Agreements .

The undersigned certifies, to the best of his or her knowledge and belief, that:

(1) No Federal appropriated funds have been paid or will be paid, by or on behalf of the undersigned, to
any person for influencing or attempting to influence an officer or employee of an agency, a Member of
Congress, an officer or employee of Congress, or an employee of a Member of Congress in connection with
the awarding of any Federal contract, the making of any Federal grant, the making of any Federal loan, the
entering into of any cooperative agreemenl, and the extension, continuation, renewal, amendment, or

modification of any Federal contract, grant, loan, or cooperative agieement.

'(2) If any funds other than Federal appropriated funds have been paid or will be paid to any person for
influencing or attempting to influence an officer or employee of any agency, a Member of Congress, an
officer or employee of Congress, or an employee of a Member of Congress in connection with this Federal
contract, granl, loan, or cooperative agreement, the undersigned shall complete and submit Standard Form-

LLL, "'Disclosure Form to Report Lobbying," in accordance with its instructions.

(3) The undersigned shall require that the language of this certification be included in the award documents
for all sub-awards at all tiers (including sub-contracts, sub-grants, and contracts under grants, loans, and
cooperative agreements) and that all sub-recipients shall certify and disclose accordingly. This certification
is a material representation of fact upon which reliance was placed when this transaction was made or
entered into. Submission of this certification is a prerequisite for making or entering into this transaction
imposed by section 1352, title 31, U.S. Code, Any person who fails to file the required certification shall be
subject to a civil penalty of not less than $10,000 and not more than 5100,000 for each such failure,

Statement for Loan Guarantees and Loan Insurance The undersigned states, to the best of his or her

knowledge and belief, that:

(1) If any funds have been paid or will be paid to any person for influencing or attempting to influence an
officer or employse of any agency, a Member of Congress, an officer or employse of Congress, or an
employee of 2 Member of Congress in connection with this commitment providing for the United States to
insure oy guarantec a Joan, the undersigned shall complete and submit Standard Form-LLL, “Disclosure
Form to Report Lobbying," in accordance with its instructions. Submission of this statement is a
prerequisite for making or entering into this transaction mmposed by section 1352, title 31, U.S. Code. Any
person who fails to file the required statzment shall be subject to a civil penalty of not less than 510,000

-and not more than $100,000 for each such failure,

Company: INTERNATIONAL BUSINESS Dats:
MACHINES CORPORATION Q. oy
/1 s S// s
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NH Department of Health and Human Services
EXHIBITF

CERTIFICATION REGARDING DEBARMENT, SUSPENSION AND OTHER
RESPONSIBILITY MATTERS

Certificaion Regarding Debarment, Suspension, and Other Responsibility Matlers--
Primary Covered Transactions lnstructions for Certification

1. By signing and submitting this contract, the prospective primary participant is

providing the certificalion set out below.

2. The inability of a person to provide the certification required below will not

necessarily resull in denial of participation in this covered transaction. The prospective
participant shall submil an explanation of why it cannol provide the certification set oul
below. The certification or explanation will be considered in connection with the
department or agency's determination whether to enter into this transaction. However,
failure of the prospeclive primary participant to furnish a certification or an cxpldndtlon

shall disqualify such person from participation in this transaction.

3. The certification in this clause i1s a material representation of fact upon which

reliance was placed when the departmenl or agency determined to enter into this
transaction. If it is laler determined that the prospective primary participant knowingly
rendered an erroneous certification, 1n addition to other remedies available to the Federal

Government, the department or agency may terminate this transaction for cause or

defaull.

4

4. The prospective primary participant shall provide immediate written notice to the
department or agency to which this proposal 1s submitted if at any time the prospective
primary participant learns that its certification was erroneous when submitted or has
become erroneous by reason of changed circumstances

3. The terms covered transaction, debarred, suspended, ineligible, lower tier covered
transaction, participant, person, primary covered transaction, principal, proposal, and

voluntarily excluded, as used in this clause, have the meanings set out in the Definitions

and Coverage sections of the rules implementing Executive Order 12349, You may
contac! the department or agency to which this proposal is being submitted for assistance

in obtaining a copy of those regulations.

0. The prospective primary participant agrees by submitting this proposal that,
should the proposed covered transaction be enlered into, it shall not Imowingly enter into
any lower tier covered transaction with a person who 1s proposed for debarment under 48

CFR parl 9, subpart 9.4, debarred, suspended, declared ineligible, or voluntarily excluded
from participation in this covered transaction, unless authorized by the department or

agency entering mnto this transaction.

Sxnioil 7,002



7. The prospective primary participant further agrees by submitting this proposal
that it will include the clause titled “Certification Regarding Debarment, Suspension,
Im,hg,lblhfy and Voluntary Exclusion-Lower Tier Covered Transaction”, provided by the
department or agency entering into this covered transaction, without modiﬂcation, in all
lower tier covered transactions and in all solicitations for lower tier covered transactions.

8. A participant in a covered transaction may rely upon a certification of a
prospective participant in a lower tier covered transaction that it is not proposed for

debarment under 48 CFR part 9, subpart 9.4, debarred, suspended, ineligible, or
voluntarily excluded from the covered transaction, unless it knows that the ccrtxfxca‘uon is
erroneous. A participant may decide the method and frequency by which it determines
the eligibility of its principals. Each participant may, butis not required to, check the List
of Parties Excluded from Federal Procurement and Non-procurement Programs.

9. Nothing contained in the foregoing shall be construed to require establishment of

system of records in order to render in good faith the certification required by this
clause. The knowledge and information of a participant is not required to exceed that
which is normally possessed by a prudent person .in the ordinary course of business

dealings.

10. Except for transactions authorized under paragraph 6 of these instructions, if a
participant in a covered transaction knowingly enters into a lower tier covered transaction
with a person who 1s proposed for debarment under 48 CFR part 9, subpart 9.4,
suspended, debarred, ineligible, or voluntarily excluded from participation in this
transaction, in addition to other remedies available to the Federal Govemment, the

department or agency may terminate this transaction for cause or default.

Certification Regarding Debarment, Suspension, and Other Raspormblhty Matters--
Primary Covered Transactlons

(1) The prospective primary participant certifies to the best of its knowledge and belief,
that it and 1its principals:

(a) Are not presently debafrsd, suspended, proposed for debarment, declared
ineligible, or voluntarily excluded by any Federal department or agency;

(b) Have not within a three-year period preceding this proposal been
convicted of or had a civil judgment rendered against them for
commission of fraud or a criminal offense in connection with obtaining,
attemnpting to obtain, or performing a public (Federal, State or local)
transaction or contract under a public transaction; violation of Federal or
State antitrust statutes or commission of embezzlement, theft, forgery,
bribery, falsification or destruction of records, making false statements, or

receiving stolen property;

(c) Are not presently indicted for or otherwise criminally or civilly charged by
a governmenta) entity (Federal, State or local) with commission of any of
the offenses enumerated in paragraph (1)(b) of this certification;

=xnibil 7.doc



(d) ‘Have not within a three-year ]Seriod preceding this application/proposal
had one or more public transactions (Federal, State or local) terminated for

cause or default.

(2) Where the prospective primary parlicipant 1s unable Lo cerlify fo any of the statements
in this certification, such prospective participant shall attach an explanation 1o this

proposal.

Instructions {or Certification

1. By signing and submitting this proposal, the prospeclive lower tier participant is

providing the certification set out below.

2. The certificalion in this clause 1s a material representation of {act upon which

rellance was placed when this transaction was entered info. If it 1s Jater determined that
the prospective lower tier participant knowingly rendered an erroneous certification, in
addition to other remedies available to the Federal Government the department or agency
with which this transaction originated may pursue available remedies, including

suspension and/or debarment.

J.
the person to which this proposal is submitted if at any time the prospective lower tier

participant learns that its certification was erroneous when submitted or had become

3 The prospective Jower tier participant shall provide immediate written notice to

erroneous by reason of changed circumstances.

4. The terms covered transaction, debarred, suspended, ineligible, lower tier covered
transaction, participant, person, primary covered transaclion, principal, proposal, and
voluntarily excluded, as used in this clause, have the meaning set out in the Definitions
and Coverage sections of rules implementing Executive Order 12549 Y ou may contacl
the person to which this proposal is submitted for assistance in obtaining a copy of those

regulations.

5. The prospective lower tier participant agrees by submitting this proposal that,
[[Page 33043]] should the proposed covered transaction be enlered into, it shall not
Imowingly enter info any lower tier covered transaction with a person who 1s proposed
for debarment under 46 CFR part 9, subpart 9.4, debarred, suspended, declared inehgible,
or voluntarily excluded from participation in this covered transaction, unless authorized
by the department or agency with which this transaction originated.

6. The prospective lower tier participant further agrees by submitting this proposal
that it will mclude this clause titled ""Certification Regarding Debarment, Suspension,
Ineligibility and Volmtary Exclusion-Lower Tier Covered Transaction,” without
modification, in all lower tier covered transactions and in all solicitations for lower tier

covered transactions.

7. A participant in a covered transaction may rely upon & certification of a
prospective participan! in a lower tier covered transaction that it is not proposed for

Sxnioit =002



debarment under 48 CFR part 9, subpart 9.4, debarred, suspended, ineligible, or
voluntarily excluded from covered transactions, unless it knows that the certification is
erroneous. A participant may decide the method and frequency by which it determines
the eligibility of its principals. Each participant may, butis not required to, check the List
of Parties Excluded from Federal Procurement and Non-procurement Programs.

g. Nothing contained in the foregoing shall be construed to reguire establishment of
a system of records in order to render in good faith the certification required by this
clause. The knowledge and information of a participant is not required to exceed that
which is normally possessed by a prudent person in the ordinary course of business

dealings.

9. Except for transactions authorized under paragraph 5 of these instructions, if a
participant in a covered transaction knowingly enters into a lower tier covered transaction
with a person who is proposed for debarment under 48 CFR part 9, subpart 9.4,
suspended, debarred, ineligible, or voluntarily excluded from participation in this
transaction, in addition to other remedies available to the Federal Government, the

department or agency with which this transaction orginated may pursue available
remedies, including suspension and/or debarment.

Certification Regarding Debarment, Suspension, Ineligibility an Voluntary Exclusion--
Lower Tier Covered Transactions

(1) The prospective lower tier participant certifies, by submission of this proposal, that
neither it nor its principals is presently debarred, suspended, proposed for debarment,
declared ineligible, or voluntarily excluded from participation in this transaction by any

Federal department or agency.

(2) Where the prospective Jower tier participant is wnable to certify to any of the
statements in this certification, such prospective participant shall attach an explanation to

this proposal.

"To the best of knowledge and belief of the person signing this certificate, for the
praceding three years, no 1BM person diractly involved with this procurement has besn
suspendead, debarred, convicted of a crime, or is under indictment for a crime, nor has
IBM had a contract terminated for default. Because of the size and divarsity of IBM's
business, and the number of IBM employses, IBM is unable to provide any wider

affirmation on these issuss."

[ Company: INTERNATIONAL BUSINESS | Date:
MACHINES CORPORATION SMa vt J// 200 F

bty Masly Bomsts |7 P |
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=xhibit F.doc



NH Department of Health and Human Services

EXHIBIT G

CERTIFICATION REGARDING

AMERICANS WITH DISABILITIES ACT COMPLIANCE

of the General Provisions agrees by signawre of the Contractor’s

The Contractor identified m Section 1.3
lo exccute the following

representatives as identified in Secuons 1.11 and 1.12 of the General Provisions,
certification:
1. By signing and submitting this contract the Contractor agrees 10 make reasonable efforts Lo comply with all

applicable provisions of the Americans With Disabilities Act of 1990,

,7
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NH Department of Health and Human Services
STANDARD EXHIBIT H

CERTIFICATION REGARDING ENVIRONIMIENTAL TOBACCO SMOKE

Public Law 103-227, Part C - Environmental Tobacco Smoke, also known as the Pro-Children Act of
1994 (Act), requires that smoking not be permitted in any portion of any indoor tacility owned or
leased or contracted for by an entity and used routinely or regularly for the provision of health, day
care, education, or library services to children under the age of 18, if the services are funded by
Federal programs either directly or through State or local governments, by Federal grant, contract,
loan, or loan guarantee. The law does not apply to children’s services provided in private
residences, facilities funded solely by Medicare or Medicaid funds, and portions of facilities used for
inpatient drug or alcohol treatment. Failure to comply with the provisions of the law may result in
the imposition of a civil monetary penalty of up to $1000 per day and/or the imposition of an

administrative compliance order on the responsible entity.

The Contractor identified in Section 1.3 of the General Provisions agrees, by signature of the
Contractor's representative as identified in Section 1.11 and 1.12 of the General Provisions, to
execute the following certification:

By signing and submitting this contract, the Contractor agrees to make reasonable efforts to
comply with all applicable provisions of Public Law 103-227, Part C, known as the Pro-Children
Act of 1984.

1.

\/J L/ 74'(/Lé /»//’ i ]m /7 (JA m_, . /// /’L/ ///1&/ /,/L‘/’.g;{//;’z_,

(Cont(a/{ r Hepresegt_)nve Signature) {Authorized Contractor Represe@tative Name & Title)

—_— -

INTERNATIONAL BUSINESS MACHINES //)
Py / W o7

CORPORATION

{(Contractor Name) (Date)
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NH Department of Health and Human Services
STANDARD EXHIBIT |

HEALTH INSURANCE PORTABILITY AND ACCOUNTABILITY ACT
BUSINESS ASSOCIATE AGREEMIENT

The Contractor identified in Section 1.3 of the General Provisions of the Agreement agrees 1o
comply with the Health lhsurance Portability and Accountability Act, Public Law 104-1971 and with
the Standards for Privacy and Security of Individually Identifiable Health Information, 45 CFR Parts
160 and 164, As defined herein, “Business Associate” shall mean the Contractor and
subcontractors and agenls of the Contractor that receive, use or have access to protecied health
information under this Agreement and “Covered Entity” shall mean the State of New Hampshire,

Department of Health and Human Services.

(1) Definitions
"Designated Record Set” shall have the same meaning as the term

“designated record sel” in 45 CFR Section 164.501.

a.

“Data_Aggregation” shall have the same meaning as the term “data

" in 45 CFR Section 164.501.

b.
aggregation

"Health Care Operations” shall have the same meaning as the term
“in 45 CFR Section 164.501.

c.
“health care operations

"HIPAA ” means the Health Insurance Portability and Accountability

d.
" Act ol 1996, Public Law 104-181.

e. "Individual “ shall have the same meaning as the term “individual” in
45 CFR Section 164.501 and shall include a2 person who gquaiifies s a pe sonal representative in

accordance with 45 CFR Section 164.501(g).

"Privacv_Rufe” shall mean the Standards tor Privacy of Individualiy

f.
164, promulgated under HIPAA by the

ldentifiable Health Informstion at 45 CFR Parts 160 and
United States Department of Health and Human Services.

"Protected Health Information” shall have the same meaning as the

g.
term “protected health information” in 45 CFR Section 164.501, limited to the information created

or received by Business Associate from or on behalf of Covered Entity.

"Required by Law” shall have the same meaning as the term

“required by law” in 45 CFR Section 164.501.

h,

i "Secretary ” shall mean the Secretary of the Department of Health

and Human Services or histher designee.

. “Security Rule” shall mean the Security Standards for the Protection
1 Eiectronic Protected Health Intormation at 45 CFR Part 164, Subpart C, and amendments thereto.

k Other Definitions - All terms not otherwise defined herein shall have

the meaning established under 45 C.F.R. Parts 160, 162 and 164, as amended from time 10 time.

NH DHHS, Ofiice of Business Operalions Juiy 1, 2005 Page 1 of 1
Standard Exhibit | - HIPAL SBusiness Associate Agreement i



{2} Use and Disclosure of Protected Health Information

a. Business Associate shall not use, disclose, maintain or transmit
Protected Health Information (PHI) except as reasonably necessary to provide the services outlined
under Exhibit A of the Agreement. Further, the Business Associate shall not, and shall ensure that
its directors, officers, employees and agents, do not use, disclose, maintain or transmit PHI in any
manner that would constitute a violation of the Privacy and Security Rule.

b. Business Associate may use or disclose PHI:
() for the proper management and administration of the Business Associate;
{ii) as required by law, pursuant to the terms set forth in paragraph d.
below; or ‘ v
{iii) for data aggregation purposes for the health care operations of

Covered Entity.

c. To the extent Business Associate is permitted under the Agréemem
to disclose PHI to a third party, Business Associate must obtain, prior to making any such
disclosure, {i) reasonable assurances from the third party that such PHI will be held confidentially
and used or further disclosed only as required by law or for the purpose for which it was disclosed
to the third party; and (i} an agreement .from such third party to immediately notify Business
Associate of any breaches of the confidentiality of the PHI, to the extent it has obtained knowledge

of such breach.

d. The Business Associate shal not, unless such disclosure s
reasonably necessary to provide services under Exhibit A of the Agreement, disclose any PHI in
response to a request for disclosure on the basis that it is required by law, without first notitying
Covered Entity so that Covered Entity has an opportunity to object to the disclosure and to seek
appropriate relief. M Covered Entity objects to such disclosure, the Business Associate shall refrain -
tfrom disclosing the PHI until Coverad £ntity has exhausted all remedies.

e. it the Covered Entity notifies the Businaess Associate that Covered
Entity has agreed to be bound by .additional restrictions on the uses or disclosures or security
safeguards of PHI pursvuam to the Privacy and Security Rule, the Business Associate shall be bound
by such additional restrictions and shall not disciose PHI in violation of such additional restrictions
and shall abide by any additional security safeguards.

|

Obligations and Activities of Business Associate

(3)

a. Business Associate shall report to the designated Privacy Officer of
Covered Entity, in writing, any use or disclosure of PHI in violation of the Agreement, including any
security incident involving Covered Entity data, of which it becomes aware, within two (2) business
days of becoming aware of such unauthorized use or disclosure or security incident.

b, Business Associate shall use administrative, physical and technical
sateguards that reasonably and appropriately protect the confidentiality, integrity and availability of
protected health information, in electronic or any other form, that it creates, receives, maintains or
transmits under this Agresment, in accordance with the Privacy and Security Rules, to prevent the
use or disclosure of PHI other than as permitted by the Agreement. )

c. Business Agsociate shall make available all of its internal policies and
procedures, books and records relating to the use and disclosure of PH! received from, or created or

NH DHHS, Office of Business Operalions July 1, 2005 Page 2 of 2
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received by the Business Associate on behall of Covered Entity to the Secretary for purposLs of
determining Covered Entity’s compliance with HIPAA and the Privacy and Security Rule.

d. Business Associale shall require all of its business associates thai
receive, use or have access 10 PHI under the Agreement, 1o agree in writing 10 adhere 1o the same
restrictions and conditions on the use and disclosure of PHI contained herein, including the duty 10
return or destroy the PHI as provided under Section (3)b and (3)k herein. The Covered Entity shall
- be considered a direct third party beneficiary of the Contractor's business assocCiale agreements
with Contractor's intended business associates, who will be receiving PHI pursuant 1o this
Agreement, with rights of enforcement and indemnification from such busimess associates who shall
be governed by stancard provision #13 of this Agreement for the purpose of use and disclosure of

protected health information.

e. Within five (5} business days of receipt of a writlen request irom
Covered Entily, Business Associate shall make available during normal business hours at its offices

all records, books, agreements, policies and procedures relating to the use and disclosure of PHI 1o

the Covered Entity, for purposes of enabling Covered Enitity 10 delermine Business Associate’s

compliance with the terms of the Agreement.
1 Within ten (10} business days of receiving a written request from

Covered Entity, Business Associate shall provide access 1o PHI in a Designated Record Set 1o the
Covered Entity, or as directed by Covered Entity, to an individual in order to meel the requirements

under 45 CFR Section 164.524.

g. Within ten (10) business days of receiving a written request from
Covered Entity tor an amendment of PHI or a record about an individual contained in a Designated
Record Set, the Business Associate shall make such PHI available to Covered Entity for amendment
and incorporate any such amendment to enable Covered Entity to fulfill its obligations under 45 CFR

Section 164.526.

h Business Associate shall document such disclosures of PHI and

information related to such disclosures as would be required for Covered Entity to respond to a
request by an individual for an accounting of disclosures of PHI in accordance witnh 45 CrFR Section

164.528.
i Within ten (10) business days of récsiving a .written request from
Covered Entity for a request for an accounting of disclosures of PHI, Business Associate shall make

available to Covered Entity such information as Covered Entity may require to fulfill its obligations to
provide an accounting of disclosures with respect to PHI in accordance with 45 CFR Section

164.528.

in the event any individual requests access to, amendment of, or

J.

accountino of PHI directly from the Business Associate, the Business Associate shall within two (2)
business days forward such request to Covered Entity. -Covered Entity shall have the responsibility
of responding to forwarded requests. However, if forwarding the individual's request to Covered
Entity would cause Covered Entity or the Business Associate to violate HIPAA and the Privacy and
Security Rule, the Business Associate shall instead respond to the individual’s request as required

by such law and potify Covered Entity of such response as soon as practicable.

Within ten (10} business days of termination of the Agreementi, ior

any reason, the Business Acsociate shall return or destroy, as specified by Covered Entity, all PHI
sceived by the Business Associate in connection with the Agreement,

received from, or created or rece
and shall not retain any copies or back-up tapes of such PHI. If return or destruction is not ieasible,

.
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NH Department of Health and Human Serviees

CXHIBIT G

CERTIFICATION REGAIDING

AMERICANS WITH DISABILITIES ACT COMPLIANCE

es by signatre of the Contraclor’s

The Contractor identified in Section 1.3 of the General Provisions agre
lo execule the following

representatives as identified in Sections 1.1) and 1.12 of the General Provisions,
certification:
1. By sipning and submining this contract the Contraclor agrees 10 make reasonable efforts o comply with "all

applicable provisions of the Americans With Disabilities Act of 1990.

. e
/—0 // / L "’// //»/K ‘u /u/ Vil /(/ {/’////7 7 S s
Con(ractm Slgnz@ne " Contraclor’s chrcssﬂativc (Title)
;
INTERNATIONAL BUSINESS MACHINES L )
- g Dy A
CORPORATION Y N e R T e A
Date '

Contractor Name

Zxhipt G.doc



NH Department of Health and Human Services
STANDARD EXHIBIT H

CERTIFICATION REGARDING ENVIRONIMENTAL TOBACCD SVIOKE

Public Law 103-227, Part C - Environmental Tobacco Smoke, also known as the Pro-Children Act of
19984 (Act), requires that smoking not be permitted in any portion of any indoor facility owned or
leased or contracted for by an entity and used routinely or regularly for the provision of heaith, day
care, education, or library services to children under the age of 18, if the services are funded by
Federatl programs either directly or through State or local governments, by Federal grant, contract,
loan, or loan guarantee. The law does not apply to children’s services provided in private
residences, facilities funded solely by Medicare or Medicaid funds, and portions of facilities used for
inpatient drug or aIcthl treatment. Failure to comply with the provisions of the law may result in
the imposition of a civil monetary penalty of up to $1000 per day and/or the imposition of an

administrative compliance order on the responsible entity.

The Contractor identified in Section 1.3 of the General Provisions agrees, by signature of the

Contractor's representative as identified in Section 1.11 and 1.12 of the General Provisions, to

execute the following certification:

By signing and submitting this contract, the Contractor agrees to make reasonable efforts to
comply with all applicable provisions of Public Law 103-227, Rart C, known as the Pro-Children

Act of 1994,

1.

/“é/”’ 747"5‘ /( 7> /’ oh /m 1 /// T W gt A

(Cont/a or Rnprnse{"ﬁélve Signature) {Authorized Contractor Represe_m)tatlve Name & Titie)

HWNTERNATIONAL BUSINESS MACHINES /ﬂ/‘%/{//\ !}:,/l :1(/ L};
7

CORPORATION

{Contractor Name) (Date)

NH DHHS, Office of Business Operations July 1, 2005
Page 1 of |
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NH Department of Health and Human Services
STANDARD EXHIBIT |

HEALTH INSURANCE PORTABILITY AND ACCOUNTABILITY ACT
BUSINESS ASSOCIATE AGREEMENT

The Contractor identified in Section 1.3 of the General Provisions of the Agreement agrees 1o
comply with the Health Insurance Portability and Accountability Act, Public Law 104-197 and with
the Standards for Privacy and Security of Individually Identifiable Health Infarmation, 45 CFR Parts
160 and 164, As defined herein, “Business Associate” shall mean the Contractor and

subcontraciors and agents of the Contractor that receive, use o1 have access to prolecled health
information under this Agreement and “Covered Entity” shall mean the State of New Hampshire,

Department of Health and Human Services.

(1 Definitions

“Designated Record Sei” shall have the same meaning as the term

“in45 CFR Section 164.501.

a.
“designated record set

“Data_Aaagregation” shall have the same meaning as the term “data

“in 45 CFR Section 164.501.

b.
aggregation

“"Health Care Operations” shall have the same meaning as the term

"in 45 CFR Section 164.501.

c.
“health care operations

“HIPAA " means the Health Insurance Portability and Accountability

d.
" Act ol 1896, Public Law 104-191.

e. “Individual ” shall have the same meaning as the term “individual” in
5 CFR Section 164.501 and shall inciude @ person who qualifies as a personal representative in

accordance with 45 CFR Section 164.501(g).

1. “Privacy Rule” shall mean the Standards for Privacy of Individually
ldentifiable Health Information at 45 CFR Parts 160 and 164, promulgated under HIPAA by the

United States Department of Health and Human Services.

"Protected Health Information” shall have the same meaning as the

g.
term "protected health information” in 45 CFR Section 164.501, limited to the information created

or received by Business Associate from or on behalt of Covered Entity.

"Required by Law” shall have the same meaning as the term

"in 45 CFR Section 164.501.

h.
“required by law

i “Secretary ” shall mean the Secretary of the Department ot Health

and Human Services or his/her designee.

“Security Rule” shall mean the Security Standards tor the Protection

j.
ot Electronic Protected Health Information at 45 CFR Part 164, Subpart C, and amendments thereto,

All terms not otherwise defined herein shall have

k. Other Definitions -
162 and 164, as amended from time to time.

the meaning established under 45 C.F.R. Parts 160,

N DHHE, Ofiice of Business Operalions July 1. 2005 Page 1 of 1
Stancgard Sxhibit | - HIPAA Business Associale Agreement



Use and Disclosure of Protected Health information

{2)

a. Business Associate shall not use, disclose, maintain or transmit
Protected Health information (PHI) exceptl as reasonably necessary to provide the services outlined
under Exhibit A of the Agreement. Further, the Business Associate shall not, and shall ensure that
its directors, officers, employees and agents, do not use, disclose, maintain or transmit PHI in any
manner that would constitute a violation of the Privacy and Security Rule.

b. Business Associate may use or disclose PHI:
{i) for the. proper management and administration of the Business Associate;
(ii) as required by law, pursuant to the terms set forth in paragraph d.
below; or .

{1ii) for data aggregation purposes for the health care operations of
Covered Entity.

C. To the extent Business Associate is permitted under the Agreement
to disclose PHI to a third party, Business Associate must obtain, prior 1o making any such
disclosure, (i) reasonable assurances from the third party that such PHI will be held confidentially
and used or further disclosed only as required by law or tor the purpose for which it was disclosed
to the third party; and {ii) an agreement .from such third party to immediately notity Business
Associate of any breaches of the confidentiality of the PHI, tothe extent it has obtained knowledge

of such breach.

d. The Business Associate shal not, unless such disclosure is
reasonably necessary to provide services under Exhibit A of the Agreement, disclose any PHI in
response to 8 request for disclosure on the basis that it is required by law, without first notifying
Covered Entity so that Covered Entity has an opportunity to object to the disclosure and to seek
appropriate relief. if Covered Entity objects to such disclosure, the Business Associate shall retrain

trom disclosing the PHI until Covered Entity has exhausted all remedies.

. If the Covered Entity notifies the Business Associate that Covered
Entity has agreed to be bound by .additional restrictions on the uses or disclosures or security
safeguards of PHI pursuant to the Privacy and Security Rule, the Business Associate shall be bound
by such additional restrictions and shall not disclose PHl"in violation of such additional restrictions

and shall abide by any additional security safeguards.

Obligations and Activities of Business Associate

{3)

a. Business Associate shall report to the designated Privacy Officer of
Covered Entity, in writing, any use or disclosure of PHI in violation of the Agreement, including any
security incident involving Covered Entity data, of which it becomes aware, within two (2} business
days of becoming aware of such unauthorized use or disclosure or security incident.

b. Business Associate shall use administrative, physical and technical
safeguards that reasonably and appropriately protect the confidentiality, integrity and availability of
protected health information, in electronic or any other form, that it creates, receives, maintains or
transmits under this Agreement, in accordance with the Privacy and Security Rules, to prevent ths
use or disclosure of PHI other than as permitted by the Agreement. :

o, Business Associate shall make available all of its internal policies and
procedures, books and records relating to the use and disclosure of PHI received from, or created or

~
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received by the Business Associate on behall of Covered Entity to the Secretary for purposus of
determining Covered Entity’'s compliance with HIPAA and the Privacy and Security Rule.

d. Business Associate shall require all of its business associates that
receive, use or have access 1o PHI under the Agreement, to agree in writing to adhere 10 the same
restrictions and conditions on the use and disclosure of PHI contained herein, including the duty 1o
return or destroy the PHI as provided under Section (3)b and (3)k herein. The Covered Entity shall
be considered a direct third party beneficiary of the Contractor’'s business associate agreements
intended business associates, who will be receiving PHI pursuant 1o this

with Contraclor’s
Agreement, with rights of enforcement and indemnification from such business associates who shall

be governed by standard provision #13 of this Agreement for the purpose of use and disclosure of

protected health information.

e. Within five (b) business days of receipt of a written request from
Covered Entity, Business Associate shall make available during normal business hours at its offices

all records, books, agreements, policies and procedures relating to the use and disclosure of PHI 1o
the Covered Entity, for purposes of enabling Covered Entity 1o determine Business Associate’s

compliance with the terms of the Agreement.

1, Within 1en (10) business days ol receiving a written request from
Covered Entity, Business Associale shall provide access to PHI in a Designated Record Set to the
Covered Entity, or as directed by Covered Entity, 1o an individual in order to meel the requirements

under 45 CFR Section 164.524,

g. Within ten (10) business days of receiving a written request from
Covered Entity for an amendment of PHI or a record about an individual contained in ® Designated
Record Set, the Business Associate shall make such PHI available to Covered Entity tor amendment
and incorporate any such amendment to enable Covered Ehtity to fulfill its obligations under 45 CFR

Section 164.526.

h. Business Associate shall document such disclosures oif PHI and

information related 1o such disclosures as would be required for Covered Entity to respond 1o &
request by an individual for an accounting of disclosures of PHI in accordance with 45 CFR Section

164.528.
i Within ten (10} business days of receiving a .written reguest from
Covered Entity for a reguest for an accounting of disclosures of PHI, Business Associate shall make

avaitable to Covered Em'hy'such information as Covered Entity may require to fulfill its obligations to
provide an accounting of disclosures with respect to PHI in accordance with 45 CFR Section

164.528.

In the event any individual requests access to, amendment of, or
7

2)

J.

ccounting of PHI directly from the Business Associate, the Business Associate shall within two (
business days forward such request to Covered Entity. -Covered Entity shall have the responsibility
of responding to forwarded requests. However, if forwarding the individual’s request to Covered
Entity would cause Covered Entity or the Business Associate to violate HIPAA and the Privacy and
Security Rule, the Business Associate shall instead respond to the individual’s request as required
by such law and notity Covered &ntity of such response as soon as practicable.

k. Within ten (10) business days of termination of the Agreement, for
any reasan, the Business Associate shall return or destroy, as specified by Covered Entity, all PHI
eived from, or created or receiveo by the Business Associate in connection with the Agreement,

If return or destruction is not feasible,

rec

anc shall not retain any copies or back-up tapes of such PHI.
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